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LAW  WORKS  PUBLISHED  BY  MESSRS.  BUTTER  WORTH.    S 

Chiistie's  Ciabb's  OoafvyBMOMg, — Fifth  Edition, 
By  ShfilfiKTd. 

Tva  «ol«.  rojtl  Sto.,  31.  dnth. 
CRABB'S  COMPLETE  SERIES  of  PRECEDENTS  in 
CONVEYANCING  aixl  of  COMMON  and  COMMERCIAL  FORMS 
m  Alphabetitml  Order,  adapted  to  Ibe  Freseot  State  of  the  Law  and  the 
Pnctice  of  CoaveyancinKi  witb  copioHB  PrrbCM,  OtMerratioiii  and  Notet 
on  the  aereral  Deeds.  By  J.  T.  Ckbistir,  Esq.,  Batriiter-at-Law.  The 
FifUi  EdidoD,  irith  numeroiH  Correctiona  and  AddidoDi,  by  Lkonabd 
Shklfoks,  Eiq.,  of  the  Middle  Tenipla,  Barri«ter-at-Law. 


The  Late  »f  Prtperlu  Anundmrat  and  RtRrf  qf  Trutttu  Acl,    ISS9,  hit 


been  added 


in'  ><WMd  1^  MidMn.Mx 

^  vn  bU  for  *  tyn  1*  HI  lofadm 

thai  u*  ut  nil  ugii^iitMl  >iUi 

IHtf.  noentlT  ucnl  lad  soot*. 

■Iw  iftrocdlmrut.wUekxa 

Fram  Ikt  Lam  MmaoMint  ami  Rttitm^ 
"TbHt  wbo  h»*  bHB  In  ik>  b*M(  of  nibw  CnMi'i  wtak  vlll  Mow  thu  bti '  Fr>rKet'  cbmiIb 
pneticml  BbHrrpioaiof  nmidfrmblaorilitr  tolka  nnlmiDAtr  diid.    n*  flnT  ordiD*  CBFTrinir  wiUk 
n  BiflT  riunrn,  ksd  h««  nrormi  {■  Iha  law  nlBtlTt  (4  nflfrruxloff.  h^v*  ^neoHd  Iba  Dbll«itf(m 
«paa  Mr.  Sbclrord  of  cuvralJr  nrulDf  til.  tmi  Id  IBWiy  lUIJilKrt  bfta  ninlvrfd  iT  vnpfdnal  far  Um 

tttft  Iba  Bodvra  «KiHHnH  BH  chHrmCfiHtliea  of  CAQtrJuctDf,  'I'o  Ibialopwlut  part  oTUi  dbtr 
— tha  RnadamBfl  tai  ptAaatlat  tt  ih*  Faniu->««ii  viih  Uu  tiuaisvlM  *hkh  wi  havi  alrud^ 
hHB  >l>1*  w  ■■«<l  lUt  *«t.  n  u*  iklt  tn  •Ora,  iLk  tht  lu»*il  tdiwr  kw  Iihb  »ia«llv  tno- 

■r  •  MiMicltl  Man  W(  an  •t^iM  Inm  u  luaiiaulBa  of  iki  n*HBt  viib  ilia  inin«IiwtlT 
)»et4>iw  •«ItlH  iku  Mr.  iikallarri  ku  'arr  ooiuidlnlil;  iBpcond  (ha  cIluaelUDi  Uu  voit.  both 
la  ika  piafaeia  aad  Is  Aa  lami.  'I  ha  two  talaaiaa  lualtlB  •aianl  baadnd  Fa«n  af  aiMidaiial  aiaoar, 
and  baib  Iba  laian  eaiat  ta4  dacbioH  ancar  la  ba  MHi»4  ia  Iba  sraftuia.  lBila«l  U  It  aildoal  ibal 
Mr.  Sbdfer4  baa  Mdamnd  Iba  wbtia  wark.  bdJ  thu  iIthi  h  aa  addiilaaal  rdaa.  Ob  tlia  wbola 
(iH  iws  TalBH«r  Crabbli  Pncaanu.  u  a^iad  br  Mr.  L«nBrd  Slullori.  will  ba  raaad  (iDaaialT 
praildmf :  hi!i^!?ila°l!f^^'^'£IU  li^^T^wltiU  w  tu^li^''^'  'klLV^aa'tCTilS 


Hunter's  Law  of  Property  Ameodnunt  and  Belief  of 
Tnuteea  Act,  18S9. 

ISmo.  3f.  M.  boirdi. 
THE  ACT  to  AMEND  the  LAW  of  PROPERTY  and  to 
RELIEVE  TRUSTEES,  22  It.  23  Vior.  c.  36;  with  IntrodDedoM  nd 
Practical  Notes.  By  Stltsstsb  Joseph  Htjntbb,  of  Trinity  College, 
Cambridge,  B.A.,  and  of  Liacotn'a  Idd,  Eaq.,  Barroter-at-Law,  Author  of 
"  ■     -  "■        -    "  •■  in  Eqofey." 


"  An  Elnaentary  View  of  ■  Salt  in 
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Coote's  New  Admiraltj  Practice. 

8vo.  cloth. 

THE  PRACTICE  6f  the  HIGH  COURT  of  ADMIRALTY 
of  ENGLAND ;  with  Forms  and  Bills  of  Costs.  By  Hbnry  Charles 
CooTB,  Proctor  of  the  Coort,  Author  of  "  The  Practice  of  the  Court  of 
Probate/'  <'The  Practice  of  the  Ecclesiastical  Courts/'  &c. 

VAfs  Parliamentaiy  Practice. — Fourth  Edition. 

One  thick  yolume,  8?o.,  31 1.  6d.  cloth. 

A  PRACTICAL  TREATISE  on  the  LAW,  PRIVILEGES, 
PROCEEDINGS  and  USAGE  of  PARLIAMENT.  By  Thob.  Erskinb 
Mat,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law ;  Clerk  Assistant  of 
the  House  of  Commons.     Fourth  Edition,  revised  and  enlarged. 

CoNTE^iTS. — Book  I.  Constitution,  Powers  and  Privileges  of  Parliament— 
IL  Practice  and  Proceedings  in  Parliament. — II L  The  Manner  of  Pass- 
ing PHvate  Bills ;  showing  the  Practice  in  hoth  Houses,  with  the  latest 
Standing  Orders,  and  the  most  recent  Precedents. 

Fram'the  Timet, 
**  Mr.  M«T*»  work  qdod  tliM  ▼cry  important  lotoect  is  ooc  of  tkoM  books  which  hsve  not  now  to 
gain,  bat  ooly  to  sustain,  a  rcpatatton.     This  book  has  been  a  gnide.  and  a  very  good  saide.     Many 
alterations  in  the  Forms  of  the  tlouse  have  taken  place  since  the  last  edition  was  published,  and  tlie 
work  seems  to  have  been  cnrefiiUy  brought  down  to  the  prceent  day.*' 

Fnun  th«  Law  Timet. 
**  As  it  is  DOW  perfected  this  work  is  the  one  great  and  recognised  anthoricy  on  Parliamentary  Law 
and  Practice,  and  therefore  an  indispensable  addition  to  the  library  of  all  who  eu^y  that  pleasant  and 
profiuble  biuiness/' 

^rom  the  BaUy  Newt. 
*'  Mr.  Mar's  work  is  too  well  known  to  need  any  statement  of  its  contents,  being  a  ittandard  of  refer- 
ence not  ooly  in  England  but  in  the  United  States,  and  in  every  part  of  the  world  where  our  Parlia- 
mentary inMJtations  have  been  imiuted." 

From  the  Obtervtr. 
**  The  value  of  this  excellent  work  is  greatly  increased  by  the  thorough  revision  it  has  undergone 
at  the  hands  of  the  author,  as  well  as  by  additions  msde  to  it.  so  as  to  bring  it  up  to  the  last  point  of 
time.  It  possesses,  moreover,  a  copioos  index,  which  facilitates  beyond  measure  the  researches  of 
those  whose  avocations  or  whose  pleasure  cause  them  lo  study  the  subject  of  which  it  so  lucidly 
treats.  Too  much,  therefore,  cannot  be  said  in  praise  of  the  production  for  its  accuracy  and  for  ex- 
cellence :  nor  can  it  be  too  strongly  or  too  earnestly  recommended  tu  the  attention  of  all  persons  in 
anywise  connected  with  or  interested  in  the  business  of  legislation.** 

From  the  SoUeitort'  Journal. 

**  The  great  value  of  the  work,  and  what  best  explains  the  success  which  has  carried  it  already  to 
the  fourth  edition,  is  the  idwunding  information  in  the  practice  and  proceedings  in  Parliament  which 
it  contains.  'I'he  aubiect  matter  is  so  clearly  and  so  logicailv  arranged,  that  even  without  the  aid  of 
the  index  one  can  always  lay  his  finger  in  s  moment  on  the  information  which  he  requires." 

"  Any  Member  of  Parliament  will  find  as  a  rule  all  he  wants  in  Mr.  May's  1  realise,  and  members  of 
our  Profession,  who  consult  the  book  for  practical  purposes,  will  be  uio»t  interested  by  the  peges  which 
are  devoted  to  an  account  of  the  manner  of  passing  Private  Bills.  No  Solicitor  who  has  or  desires 
Parliamentary  practice  should  omit  to  read  at  lea»t  so  much  of  this  treatise." 

J^rom  the  Beonomiti, 
"  Mr.  Eitkine  May*s  treatise  on' the  usages  and  privileges  of  the  Fnglish  Parliament  is  a  work  of 
standard  value.  It  requires  no  eulo^  from  the  periodical  press  to  raise  its  value  in  the  eyes  of  English 
readers  both  at  home  and  in  the  colonies.  We  heartily  welcome  tbe  fourth  edition  of  this  very  important 
work,  because  every  frerii  edition  which  brings  up  the  precedents  it  quotes  and  all  changes'  in  law  or 
practice,  to  a  more  recent  date,  greatly  adds  to  its  immediate  value.  In  this  edition  we  are  brought 
up  to  the  end  of  the  Session  of  1898." 

J^roffi  the  Prett. 
**  Mr.  May's  new  publication  is  the  fourth  edition  of  a  work  on  the  most  interesting  and  important 
suhicct,  the  forms  and  procedure  by  which  the  business  of  the  I^egislature  of  either  House  of  Par- 
liament is  carried  mi  ;  and  Mr.  May.  in  preparing  it,  has  added  so  much  fresh  matter,  that  this  edition 
is  invested  with  all  the  characteristics  and  value  of  a  new  work.  The  work,  in  fact,  in  iu  present  form 
is  something  move  than  a  treatise,  and  nearly  amounu  to  a  history  of  constitatiooal  organintion.** 

From  the  Morning  Poet. 
**  The  Treatise  on  the  whole  conuins  every  informacion  which  can  be  valnable  to  Members  of 
Parliament,  to  practitioners  of  tiie  law,  and  to  stndeou  of  the  most  important  branch  of  the  consti- 
tutional history  of  this  conutry.    It  possesses  one  merit  which  cannot  be  too  highly  appreciated,  the 
correctness  and  clearness  with  which  the  point  of  each  precedent  is  staled. 


MK.  SERJEANT  STEPHEN'S 

New  Commentaries  on  the  Laws  of  England. — FonrUi 

Edition. 

Four  Volumes,  8vo.,  Four  Guineas  cloth. 
{DEDICATED,  by  permisHon,  to  HER  MAJESTY  THE  QUEEN,) 

NEW  COMMENTARIES  on  the  LAWS  of  ENGLAND, 
in  which  are  interwoTen,  under  a  new  and  original  Anrangement  of  the 
general  Subject,  all  such  parts  of  the  Work  of  Blackstone  an  are  applicable 
to  the  present  times;  together  with  full  bat  oompendkiaa  Expositions  of  the 
Modem  Improvenients  of  the  Law  up  to  the  latest  period ;  the  orig;inal  and 
adopted  Materials  beinff  throughout  toe  Work  typographiodly  distingubhed 
from  each  other.  Bv  Hbnbt  John  Stbphbn,  Serieant  at  Law.  rourth 
Edition.  I^pared  tor  the  press  by  the  learned  Author  in  oonjanction  with 
James  SrsPHBir,  LL.D.,  or  the  Middle  Temple,  Barrister  at  Juiw,  and  Pro- 
fessor of  English  Law  and  Jarisprudence  at  King's  College,  London. 

J^'rMi  the  Lam  Timtm, 

**  That  Mr.  Serjeant  Steplien  hat  tneoeeded  In  malataSoinf  the  rsputatloii  of  Blaoketooe  as  the 
hand-book  of  the  Law  Student,  and  establUhing  Hii  edition  aa  that  which  takes  the  pUux  of  the 
orlgina],  to  the  exclusion  of  a  host  of  competitors  for  the  same  honour,  is  due  in  great  part  to 
his  having  caught  the  spirit  of  his  master,  and  even  something  of  his  style,  and  thus  prevented 
that  abruptness  of  transition  from  one  writer  to  the  other  which  occurs  many  times  In  almost 
every  page,  and  sometimes  even  in  the  same  sentence.  There  is  none  of  the  stiffliess  that  might 
be  expected  ftrom  this  striated  composition,  and  that  Is  a  merit  which  belongs  only  to  Mr.  Stephen, 
and  which  has  secured  for  him  Uie  almost  undisputed  possession  of  the  field.  Even  since  the  last 
edition  many  changes  have  been  made,  whiclLare  carefully  noted,  so  that  the  new  one  presents 
an  outline  of  the  law  of  England  precisely  at  this  moment.  It  must  be  the  first  text  book  read 
by  the  Law  Student,  but  we  would  recommend  the  Practitioner  to  refkvsh  his  memory  by  some- 
•times  dippbig  into  its  pages  if  he  has  not  leisure  to  read  it  through.  He  will  be  astonished  to 
find  how  much  information  he  will  gather  itom  it." 

From  thtLaguMan. 

"  In  our  opinion  the  key  to  the  Examination  Is  that  admirable  work  Stephen's  Commentaries, 
and  no  Student  ought  to  take  his  seat  in  the  hall  of  the  Incorporated  Law  Societv,  to  undergo 
the  ordeal  with  any  hope  of  obtaining  honours,  or  even  a  certificate  to  pass,  until  he  was  con- 
scious he  had  masteied  its  contents.  Some  may  consider  this  a  bold  dictum :  but  no  one  who  is 
at  all  acquainted  with  the  character  of  the  education  of  a  Law  Student,  the  nature  of  the  examina- 
tion itself,  extending  over  all  the  branches  of  the  law,  the  number  and  massive  description  of  the 
various  works  published,  affecting  those  branches,  will  repudiate  our  statement,  that  a  work  which 
brings  the  whole  mass  of  law  in  one  clear  and  distinct  focus  of  excellence,  is  the  most  valuable 
that  could  be  placed  in  the  hands  of  a  Student.  We  are  the  mure  anxious  to  impress  candidates 
with  the  solid  benefits  and  advantages  that  can  be  derived  ftom  the  study  of  Stephen's  Com- 
mentaries, since  we  know  that  many  articled  clerks  are  deooived  into  the  perusal  of  other  works 
compiled  in  a  more  or  less  imperfect  manner,  and  beartngthe  name  ofCommemtariu  oa  Blackttont, 
Let  them  read  Biackstone  and  all  his  Commentators  tnm  the  first  to  the  last,  if  they  have  time 
and  appetite  for  such  a  task,  but,  on  the  completion  of  this  undertaking,  do  not  let  them  suppoae 
that  tney  have  thereby  become  possessors  of  the  contents  otSUpktn'i  CommmUmHm.** 

From  the  Solicitor^  Journal, 

"  A  fourth  edition  has  appeared  of  Serjeant  Stephen's  Commentaries,  prepared  for  the  press 
hy  his  son,  Mr.  James  Stephen,  the  Professor  of  English  Law  and  Jurisprudence  at  King's  Col- 
lege, London.  The  character  of  the  book  is  so  well  known  and  its  reputation  so  thoroughly 
established,  that  we  have  no  ftirther  Inquiry  to  make  than  whether  each  new  edition  brings 
down  the  law  to  the  date  of  publication.  Mr.  Stephen  Is  a  very  worthy  editor  of  his  tether's 
work,  and  has  evidently  bestowed  the  greateet  care  and  Industry  on  AilflUing  his  task  as  per- 
fectly as  possible.  The  last  edition  appeared  in  1858,  and  on  turning  to  different  parts  of  the 
new  edition  we  find  the  aetA  of  paritaroent  and  the  chief  cases  of  a  later  date  noted  up  very 
aeeorately.  Where  Mr.  Kerr,  In  his  Biackstone,  refers  to  two  cases,  Mr.  Stephen  refers  to 
twenty.  This  is  the  great  merit  of  Stephen's  Commentaries.  It  not  only  arranges  the  subject 
eleariy  and  connectedly,  but  it  shows  the  Student  how  he  may  prosecute  the  inquny  for  himself, 
and  carry  his  knowledge  beyond  what  can  possibly  be  conveyed  within  the  limits  of  a  general 
treatise.^' 

i^rofls  tho  Law  Chronicle, 

"  We  cannot  hut  repeat,  that  the  New  Commentaries  of  Mr.  Seijeant  Stephen  deserve  the 
reputation  which  they  have  gained  ;  that  the  founh  edition  appears  to  have  been  very  carefully 
prepared,  bringing  the  law  down  to  the  end  of  the  last  session  of  parliament ;  that  it  is  a  work 
which  wilt  be  found  useftal  not  only  to  the  law  student,  but  to  the  practitioner;  that  the  notes 
alone  contain  very  much  practical  matter,  the  value  of  which  is  enhanced  bv  the  references  to 
the  recent  statutes  and  reported  decisions ;  and  above  all,  that  the  work,  which  may  be  relied  on 
Ibr  accuracy,  contains  an  excellent  summary  of  the  law  in  its  present  state,  a  sure  foundation 
on  which  the  Itudent  may  safely  build." 

O ' ' — ^®- 
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Stephen's  Questions  on  the 

1  vol.  %vo*y  10«.  Cd,  cloth. 

QUESTIONS  for  LAW  STUDENTS  on  the  FOURTH 
EDITION  of  Mr.  Serjeant  Stephen's  NEW  COMMENTARIES.  By 
Jambs  Stephen^  LL.D.^  Barrister  at  Law,  &c.  &c. 


Wharton's  Articled  Clerk's  Mannal. — ^Eighth  Edition. 

Jutt  puUishedf  1  thick  vol.  l2ino.,  20<.  cloth. 

A  MANUAL  for  ARTICLED  CLERKS ;  containing  Courses 
of  Study  as  well  in  Common  Law,  Conveyancing,  Equity,  Bankniptcy  and 
Criminal  Law,  as  in  Constitutional,  Roman-CivQ,  Ecclesiastical,  Colonial, 
and  International  Laws,  and  Medical  Jurisprudence ;  a  Di^t  of  all  the 
Examination  Questions ;  with  the  General  Rules,  Forms  of  Articles  of  Clerk- 
ship, Notices,  Affidavits,  &;c.,  and  a  List  of  the  proper  Stamps  and  Fees : 
being  a  comprehensive  guide  to  their  successfol  Examination,  Admission  and 
Practice  as  Attomies  and  Solicitors  of  the  Superior  Courts.  Eighth  Edition. 
By  J.  J.  S.  Whabton,  Esq.,  M.A.,  Oxon,  Barrister  at  Law,  Author  of 
*^  The  Law  Lexicon.'' 

"  We  cheerfully  acknowledge  and  record  much  that  deserves  approbation.  Throughout  the 
Work  there  are  traces  of  a  well-regulated  and  orthodox  mind,  well  adapted  to  produce  confidence 
in  an  instructor  of  youth.  To  conclude,  we  would  tell  our  younger  readers  that  by  using  this 
Manual  Judiciously,  and  not  relying  upon  it  to  the  exclusion  of  other  reading,  they  may  gain 
much.  Everyone  must  Judge  for  himself  whether  such  assistance  is  suitable  for  him  In  reference 
to  his  own  individuality ;  and  if  he  decides  in  the  affirmative,  we  know  not  where  he  could  turn 
with  more  advantage  than  to  the  '  Articled  Clerk's  Manual/*'— ^oXJciforf*  Journal  and  Reporter. 

"  We  think  any  articled  clerk,  commencing  his  studies,  wHl  find  Mr.  Wharton's  book  of  assist- 
ance, as  it  will  aid  him  in  ascertaining  to  what  matters  he  should  direct  his  attention,  and  at  the 
same  time  Aimish  him  with  information  serving  for  the  groundworic  of  Ituther  study.  There  is 
certainly  no  other  work  of  the  kind,  and  that  is  some  merit  in  these  days  of  imitation."— Xow 
Chronicle. 

"  Mr.  Wharton's  book  still  continues  to  grow  in  public  favour  and  in  bulk.  The  Stii  edition  Is 
now  before  us  much  enlarged  in  size,  but  its  additional  contents  have  been  well  selected  and  well 
digested,  and  they  have  consequently  produced  a  healthy  rotundity  of  which  no  one  can  com- 
plain. The  new  edition  has  not  appeared  before  it  was  required.  The  merits  of  the  book  are 
undoubted,  and  each  edition  increases  the  esteem  in  which  it  is  held."— l.<y«i«<an. 


Drewi/s  Eqoily  Pleader. 


I2mo.,  6«.  cloth. 

A  CONCISE  TREATISE  on  the  PRINCIPLES  of  EQUITY 
PLEADING ;  with  Precedents.  By  C.  Stbwabt  Dbbwry,  of  the  Inner 
Temple,  Esq.,  Barrister  at  Law. 

CONTENTS.— What  Penons  are  entitled  to  sue  in  Equity,  and  in  what  manner  to  sue ;  of  the 
Modes  of  instituting  a  Suit  in  Equity ;  of  the  Defence  of  Suits;  of  Pleas;  of  Answers ;  of 
Amended  Bills ;  of  Berivor  and  Supplementid  Bills ;  of  Interlocutory  Applications ;  of  the 
Proceedings  on  gofaig  into  Bvidenee;  of  Appeals ;  Concluaien ;  Appendix  of  Precedents. 

"  Mr.  Drewry  will  be  remembered  by  many  as  the  author  of  the  very  p<mular  and  ezceilent 
Treatise  on  the  Practice  in  Equity.  He  has  now  contrfbuted  to  the  library  of  the  lawyer  another 
vrork  of  equal  value,  written  for  younger  members  of  the  profession,  and  for  students,  in  which 
he  describes  the  principles  and  general  rules  of  equHy  pleading.  It  will  be  found  of  great  utility 
as  introductory  to  the  more  elaborate  treatises,  or  to  refresh  the  memory  alter  the  study  of  the 
larger  books."— Xoip  Tissct. 

*'  If,  however,  a  knowledge  of  Equity  Pleading  be  desired  by  any  of  our  readers,  we  can  refer 
them  to  the  above  work  for  a  very  simple  and  eonelse  outline.  On  the  whole  it  appears  to  us 
that,  keeping  in  yfew  Mr.  Diewry's  design,  namely,  te  prodnoe  a  work  on  Equity  Pleading  for 
the  information  of  studoits,  he  has  successfully  aeoompliahed  his  protesed  object.  "—vL4ms 
Chronicle. 

"  Such  a  book,  since  the  recent  reforms  elTeeted  Ui  that  branch  of  the  law,  will  be  found  useful 
to  a  large  class  of  readers.  As  an  introduction  to  pleadings  as  they  now  subsist  in  the  Equity 
Courts  the  book  is  well  timed."— Irow  Magamiwe  and  Law  Review. 

"  As  it  is  penned  in  an  easy  and  readable  style,  and  Is  as  free  from  technical  terms  as  possible, 
it  is  qualified  to  form  a  first-book  or  introduction  to  its  sutaj«ct-matter."— XtfyuMon. 
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Fiy's  Specific  Performance  of  Ccmtracts. 

Svo.,  16«.  cloth. 

A  TREATISE  od  the  SPECIFIC  PERFORMANCE  of 
CONTRACTS,  including  those  of  Public  Companies,  with  a  Preliminary 
Chapter  on  the  Provisions  of  the  Chancery  Amendment  Act,  1858.  By 
Edwa&d  Fry,  BJL.,  of  Lincoln's  Inn,  Esq.,  Bamster  at  Law. 


"  It  vlH  be  nta  nhat  %  iMMily  ffimip  tha  Mibor  bM  ttkra  of  Ms  M^Mt,  mi  U«  twifwt  of  dM 
▼ariooft  ptttt  of  it  aqMUy  ukibits  tte  hand  of  a  naa  wlw  has  itadtod  Um  Uw  m  a  wImm.  Ha  •• 
•kllful  in  tlM  axtraedon  of  priaeiplca,  prtdaa  ia  tin  axpontioa  af  tham.  apt  is  tkair  applicaUoa  to  tha 
panicalar  caaa,  bot  ia  that  he  is  thoroafkly  praetlctl.  Ttia  praMationar  wbo  ases  it  as  a  text  book 
will  find  in  it  an  advliar  vbo  will  tall  bia  sot  only  what  the  law  is.  bat  how  it  may  ba  eofoiead."— 

**  Mr.  Fry's  work  prasants  in  a  raasoaabla  conipua  a  Isrgt  qnutity  of  anodem  laaniof  on  thm  Wbo 
jcct  of  cootTMis,  with  rafartnee  to  tha  conmoa  remedy  by  specific  parformaacaa  and  will  thas  ba 
aeaeptaUa  to  tha  profiMiioa  cenerally ."—£«»  Ckrmiek, 

"  Hiera  is  a  dosencas  and  deancss  in  its  style,  and  a  latent  fohicm  in  the  ezpositloo,  which  not 
only  ai««e  a  kaowladce  of  tha  law,  b«t  of  ihoea  varyiac  eiicametaaoas  ia  haaun  eadaty  to  whklidM 
law  has  to  be  sMMed.**— ^Mrtaivr. 

**  Mr.  Ttf^B  elaboiatc  essay  appears  to  exhaust  the  sabject,  on  which  he  has  cited  and  broof ht  to 
bear,  with  great  diiigenoe,  some  l,iSO0  oases,  wikich  iadude  those  of  the  laual  reports.**— £«»  JHejus- 
Um  rnnd  ItevUm. 

'*  Althottsh  a  prefssiieaal  work,  it  ia  sofieieatly  popalar  ia  stvie  to  be  serrieeable  lo  all  persons 
•agagodin  eommeroiel  or  >olm>etoek  «ideftakiaga.'*-»ne  Ttmu,  Jmlg  fOrA,  1856. 

**  This  is  a  thoroQghly  satisfactory  law  book.  Ko  practising  barrister  should  be  widtoot  it*  and  Its 
elearntas,  pieeasioa  aad  aaalhodioal  miiagemsal  reader  it  aa  good  a  mxt  book  for  tha  legal  etodeal. 
The  hiw  of  specific  perfonoanee  is  a  growing  law  jnst  now,  and  (he  diaracteristic  whldk  gfvesits  ape- 
cial  ▼aiae  to  Mr.  Fry*s  work  is,  that  the  recent  cases  are  as  well  digested  in  his  mind  as  the  older 
once.    Mr.  Fry*a  is  one  of  the  best  specimens  of  the  modem  law  book."— TA*  Egtmtmnu, 

**  Mr.  F^s  traatbe  is  soocaaot  and  compnkawdTa.  eridanoing  patient  stsdy.  and  r"*****f  a— ad 
practical  dedactioos  supported  by  priadple  and  authority ."-"XegMlnaa. 
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Bainlnidge  on  Minfis  and  HineralB.— Seocmd  Edition. 

8to.,  S4«.  cloth. 

A  TREATISE  on  the  LAW  of  MINES  and  MINERALS. 
By  WiLUAM  Bainbbidgb,  Esq.,  F.G.S.,  of  the  Inner  Temple^  Barrister 
at  Law.  Second  Edition,  oarefblly  revised,  and  much  enlarged  by  additional 
matter  relating  to  manorial  rights— rights  of  way  and  water  and  other  mining 
easementS'the  sale  of  mines  and  shares^-the  oonstmction  of  leases— cost 
book  and  general  partaerships — injuries  from  undermining  and  innndatioiis — 
barriers  and  working  out  of  bounds.  W^^  ^^  Appendix  of  Forms  and 
Customs  and  a  Glossary  of  English  Mining  Terms. 

"  Among  reeeDt  pablicatioas  has  been  a  Second  Edition  of  Mr.  Bainteldge^  elabonte  Txeatise 
on  the  Law  of  Mines  and  Mtnerals." — Tiwut, 

"Strange  to  sayr  until  the  publication  of  Mr.  Balnbrldge*s  Treatise,  there  was  no  law  bodk 
dedicated  to  %  subject  so  vast,  so  difficult,  and  involving  so  many  interesti.  No  wonder,  then, 
that  an  endeavoox  to  supply  the  defect  should  have  received  a  cordial  welcome,  or  that,  when  it 
was  found  to  be  so  well  done,  there  should  be  a  demand  for  a  second  edition  of  it.*'— Xow  7imei. 

**  Beyond  the  general  revision  and  incorpocation  of  recent  decisions,  which  every  New  Edition 
Implies,  the  Week  has  been  much  improved  by  tiie  addition  of  muoh  new  matter.  The  Oloeaaiy 
of  Mining  Terms  is  more  complete  than  any  we  have  seen."— /nrlfl. 

"  We  are  glad  to  see  that  a  New  Edition  of  this  Work,  which  has  become  an  authority  in 
relatlan  to  the  Law  of  Mlnee  and  Minenla.  We  think  that  this  volame  will  be  servicable  to 
many  without  tha  pale  of  the  legal  profession,  it  will  assuredly  be  so  to  lawyeie.'*'— Xa« 
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Coote  and  Tristram's  Probate  Court  Practice.— Second 

Edition. 

8vo.,  18«,  cloth. 

THE  PRACTICE  OF  THE  COURT  OF  PROBATE,  in 

Common  Form  Basmeas,  by  Hbnrt  Charles  Cootb,  Proctor  in  Doctors' 
Commons,  Author  of  *'  The  Practice  of  the  Ecclesiastical  Courts ;"  with  the 
PROBATE  COURT  ACTS  of  1857  and  1858,  the  Rules,  Forms  and  Fees 
of  1857,  1858  and  1869,  and  a  very  full  Collection  of  original  Forms,  pre- 
pared for  the  present  Edition.  Also  a  Treatise  on  the  Practice  of  the  Court 
in  Contentious  Business,  by  Dr.  Tbistbah,  D.C.L.,  Advocate  in  Doctors' 
Commons,  and  of  the  Inner  Temple.   Second  Edition,  enlarged  and  improved. 

**  This  Mcoad  edition  of  Um  nscfal  work  under  notice  ku  been  revised  and  enlerged  so  ta  to  meet 
the  reqttiremrats  of  the  present  time  in  the  tnllcst  end  completest  manner.  The  vork  is  compiled 
with  the  greatest  care,  and  will  prove  inralaable  to  the  practitioner  in  the  Courts  in  Qaestion."-~ 
Oi$trv*r. 

"This  is  a  very  complete  worh.and  is  rendered  by  Its  copious  forms  of  great  value  to  the  legal 
practitioner .**—Btfir#  Mtsttnitgr, 

"  It  presenu  the  latest  law  on  the  Important  sufagect  which  it  treats  with  that  practical  skill  and 
ability  only  to  be  found  in  experienced  men.  who  linow  what  iuformation  their  readers  require  because 
they  nave  themselves  found  the  want  of  it." — Xev  Times. 

**  The  work  is  one  which  appears  to  us  to  be  quite  indispensable  to  the  praetitiooer,  who  will  thank 
Messrs.  Coote  and  Tristram  for  affording  them  such  assistance  in  the  transaction  of  business  in  the 
Court  of  Probate.  Cenainl;^  no  :iolicitors  need,  with  the  aid  of  this  book,  fear  to  engage  in  even 
contentious  business,  which,  if  the  popular  notion  be  correct,  must  be  so  dear  to  them  in  any  shape."— 
Xam  Ckmticlt, 

**  Altogether  Mr.  Coote's  book  is  dearly,  ably  and  industriously  put  together,  and  we  can  safely 
recommend  it."— DeiVy  Nems. 

**  1  he  author  evidently  writes  from  a  pracUcal  point  of  view,  and  as  a  practical  nan  to  practical 
tiien.  Generally  he  aims,  we  think  with  great  success,  at  the  enunciation  of  principles,  which  may 
yield  illustration  and  consistency  to  the  reported  cases.  Dr.  Tristram's  contribution  to  the  book  con- 
siderably enhances  its  value  as  a  commentary  on  recent  legislation.  The  txeatiie  is  very  coavenieat 
far  all  practica]  purposes,  and  we  can  only  add  that  the  collection  <^  forms  which  is  appended  to  the 
book  will  make  it  indispensable  to  every  solicitor  whe  does  business  io  the  Court."— 6bi/«c>«0r»'  JomnuU. 

Todor^B  Leading  Cases  on  Real  Propeiiy,  Conveyancing,  &c. 

One  thick  vol.|  royal  8vo.,  36#.  cloth. 

A  SELECTION  of  LEADING  CASES  on  the  LAW  relating 
to  REAL  PUOPERTY,  CONVEYANCING,  and  the  CONSTRUCTION 
of  WILLS  and  DEEDS ;  with  Notes.  By  Owbn  Dayibs  Tudor,  Esq., 
of  the  Middle  Temple,  Barrister  at  Law,  Autnor  of  '^  A  Selection  of  Leading 
Cases  in  Equity.'' 

"  The  selection  of  cases  in  the  volume  before  tis  has  been  judiciously  made,  and  the 
notes  are  the  result  of  much  learning  and  industry.  Mr.  Tudor  is  also  entitled  to 
praise  for  having  kept  the  notes  within  moderate  dimensions,  and  for  not  having  over- 
Durthened  them  with  cases.  Among  the  subjects  are  Tenancies  at  Sufferance,  at 
Will,  and  from  Year  to  Year;  Freehddsof  Inheritance  and  not  of  Inheritance;  the 
Rights  of  Common ;  Easements ;  Advowsons ;  Rents ;  Uses  and  Trusts ;  Powers ; 
Perpetuities ;  Mortmain  ;  the  Rule  in  Shelley* s  Case ;  Estates  by  Implication  of 
Law ;  Escheats ;  Vested  and  Contingent  Interests ;  Estates  in  Parcenary  ;  'Joint 
Tenancy ;  Tenancy  in  Common ;  and  Tenancy  by  Entireties ;  Lapsed  Legacies ; 
Extrinsic  Evidence  in  Construing  Wills;  Extinguishment  and  Merger;  and 
Conditions  and  Restraints  upon  the  Alienation  of  Property.'* — Jurist. 

*<  It  is  a  work  which  will  repay  perusal,  and  we  would  recommend  those  of  our 
readers  who  are  anxious  for  instruction  on  some  of  the  most  abstruse  points  of  the 
Law  of  Real  Property,  to  purchase  and  carefully  read  the  vblume  of  Mr.  Tudor, 
and  then  we  are  satisfied  that  they  will  recognise  the  utility  of  the  labours  of  the 
Annotator,  and  find  themselves  much  improved  thereby." — Ltno  Chronicle. 

**  The  manner  in  which  Mr.  Tudor  has  executed  his  task  is  beyond  all  praise."—- 
Morning  Advertiser. 

"  The  work  will  doubtless  be  a  valuable  addition  to  the  library  of  the  working 
lawyer  as  well  as  that  of  the  student." — Legal  Observer, 

**  Mr.'Tudor  has  done  a  substantial  service  to  the  Profession.  The  plan  adopted 
is  the  same  as  in  the  Equity  Cases.  Mr.  Tudor  has  exhibited  his  usual  knowledge 
and  clearness  in  the  conveying  of  it  to  his  readers,  and  his  volume  should  be  studied 
by  the  student,  and  will  be  useful  for  reference  to  the  practitioner." — Law  Times. 
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Davis's  County  Courts  Practice  and  Evidence.— Second 

Edition. 

Post  8vo.,  21'X.  cloth. 

A  MANUAL  of  the  PRACTICE  and   EVIDENCE  in 

ACTIONS  and  other  Proceedings  in  the  County  Courts ;  with  the  Statutes 

and  Rules.    By  James  Edward  Datis,  Esq.,  oz  the  Middle  Temple, 

Barrister-at-Law.   Second  Edition.   With  a  SUPPLEMENT,  containing 

the  Practice  under  the  Statute  10  &  20  Vict.  c.  108,  and  the  New  Rules  and 

Orders,  &c.,  together  with  a  new  and  complete  Index  to  the  entire  Work. 

*   This  is  the  only  work  on  the  County  Courts  which  treats  fully  qf  the  Law  and 
Etfidenee  in  actions  and  other  proceedings  in  these  Courts. 

**  We  are  ylai  to  see  that  the  cxr.elleDt  liule  work  written  lome  time  since  by  Mr.  Davis  hu  reached 
a  second  edition.  We  may  indeed  congratnlate  Mr.  Davia  on  th«  judgment  ba  has  throufhoat  ai^ 
played  in  select!  ig  and  arranging  the  materials  of  which  his  present  yolama  is  composed."— Z<«w 

**  Mr.  Davis^s  book  will  be  foaod  a  very  asefnl  Manual,  not  only  In  the  County  Courts,  but  also  in 
the  superior  tribunals."— Jtu-fif. 

"  Mr.  Dayis  has  availed  himself  of  the  call  for  a  second  edition  to  enlarge  and  Inpiove  his  VMftil 
little  book.  We  prophesied  the  saccess  of  this  book  on  its  first  appearance.  There  remains  now  only 
the  pleasing  duty  of  recording  it  and  congratulating  Mr.  Liavis  upon  his  we11-«amed  honour."— /^» 


'*  'fhe  work  of  Mr.  Davis  may  justly  be  said  to  be  useful  to  the  stuJent  and  practitioner.  Indepen- 
dently of  its  application  to  the  County  Conns.  Indeed,  we  know  of  no  work  of  tia  aiaa  wkich  ean  lie 
M  useful  to  the  student  or  praoUtionar  desirooa  of  knowing  what  the  common  law  b  at  the  present 
time."— L«»  CJkronicle. 

**  In  its  mreaeatfomi  this  single  yoluma  may  be  safely  relied  upon  as  an  accurate  and  oooaplete  guide 
to  every  branch  of  County  Court  Practice  and  I'^vidence."- AfwJiinr  Post. 

"  like  work  is  now  a  correct  compendium  ol  the  current  Law  and  Practice  oa  the  •uhiaets  mosl  fre- 
quently occurring  in  the  County  Courts,  and  will  b«  found  a  most  useful  companion  to  the  praclt- 
uoaer."— A/tfmwv  C'ArvnicU, 


Davis's  County  Courts  New  Fractioe. 

Post  8vo.,  12#.  cloth. 

THE  NEW  PRACTICE  of  the  COUNTY  COURTS,  in 
ACTIONS  and  other  Proceedings,  with  the  Statute  19  &  20  Vict.  c.  108, 
and  the  RuJes,  &c.,  thereon:  forming  a  Work  complete  in  itself,  or  a 
SUPPLEMENT  to  the  Second  Edition  of  ''The  Manaal  of  the  Praetice 
and  Evidence  in  the  County  Courts/'  By  Jambs  Edward  Dayis,  Esq., 
of  the  Middle  Temple,  Barrister  at  Law. 

"  Mr.  Davis  has  issued  as  a  Snpplemaot  tf  his  ezceUcot  Manual  a  sodmII  volume  containing  the  Prac- 
tiee  of  the  County  Courts,  with  the  alterations  made  in  it  by  the  recent  Statutes  and  Rules.  He  has 
cleverly  contrived  to  brioK  his  Freatiae  within  less  space  than  either  of  his  conipaiitors,  and  it  is 
worthy  to  compete  with  either  of  thoM!  already  in  the  field."— I^iw  ITimss. 

**  I'hongh  a  Supplement  to  another  work  it  is  so  arranged  as  to  be  comploto  in  itself;  and  ofTers  a 
complete  Manualof  the  exiating  County  Court  Practice.  ,We  noticed  the  urigioal  work  of  Mr.  Davis, 
and  wc  can  now  say  that  the  8upj)lem«nt  to  it  is  executed  in  a  similarly  meritorious  manner,  and  that, 
in  our  opinion,  it  is  the  most  useful  work  vet  pablished  on  the  County  Courta."— jCi«»  Chramicls. 

"  i'his  New  Practice  will  not  be  found  inferior  to  the  Manual  its  uredecessor.  This  publication 
will  prove  valuable  to  the  profession  generally  on  many  points  which  (all  within  their  practice,  as  in 
the  case  of  a  certiorari,  or  a  prohibition,  or  a  replevin,  i'hese  subjects  appear  to  be  well  handled."— 
latMleimM. 


o 


Sharkey  on  Election  PetitionB. 

12mo.,  5s.  hoards. 

HAND-BOOK  of  the  PRACTICE  of  ELECTION  COM- 
MITTEES ;  with  an  Appendix  of  Statutes,  Forms  and  Precedents.  Bj^ 
P.  BoRROWBS  Sharkby,  Solicitor  and  Parliamentary  Agent. 

**  We  can  recommend  the  I  land- Book  of  Mr.  Sharkey  as  a  convenient  and,  we  doubt  not,  trust- 
worthy compendium  of  the  Practice  of  Election  Committees."— &/«eiVtfr/  Jaumml, 
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Stephen's  Lush's  Common  Law  Practice. 

Second  Edition.    One  thick  volume,  8vo.,  42«.  cloth. 

LUSH'S  PRACTICE  of  the  SUPERIOR  COURTS  of 
COMMON  LAW  at  WESTMINSTER,  in  Actions  and  Proceedings 
connected  therewith  over  which  they  have  a  common  Jurisdiction .  with 
FORMS ;  also  Introductory  Treatises  respecting  Parties  to  Actions ;  Attomies 
and  Town  Agents ;  Suing  in  Person,  by  Attorney,  or  in  Forma  Pauperis, 
&c. :  and  an  Appendix,  containing  the  General  Rules,  the  Authorized  Table 
of  Costs,  Fees,  &c.  Second  Edition.  By  Jambs  Stephen,  LL.D.,  of  the 
Middle  Temple,  Barrister-at-Law,  and  Professor  of  English  Law  and  Juris- 
prudence at  King's  College,  London. 

**  An  examination  of  the  work  enables  us  to  pronounce  a  very  favourable  opinion 
on  the  manner  in  which  Mr.  Stephen  has  executed  his  laborious  task.  Mr.  Stephen's 
editorship  has  not  been  of  the  ordinary  kind." — Law  Magazine, 

"The  law  as  well  as  the  practice  is  set  forth  with  extraordinary  elaboration, 
indeed,  we  have  never  seen  a  law  book  which  is  such  a  monument  of  industry  as 
this.  We  have  no'hesitation  in  pronouncing  this  to  be  by  far  the  best  '  Practice ' 
that  has  yet  appeared,  and  that  Mr.  Stephen  has  fully  maintained  the  reputation 
achieved  by  Mr.  Lush." — Law  Timet, 

**  The  work  has  fallen  into  excellent  hands.  It  is  not  too  much  to  say  that  the 
work  fully  accomplishes  its  objects,  and  must  necessarily  become  not  only  a  standard 
authority,  but  a  recognized  manual  in  the  mattera  which  it  so  ably  and  lucidly 
treats.*'— ifoTMin^  O^onicle, 

**  Mr.  Lush  has  been  fortunate  in  his  editor.  Painstaking,  methodical  and  con- 
scientiously cautious,  Mr.  Stephen  has  executed  a  most  laborious  task  in  a  manner 
eminently  useful  and  satisfactory.  We  dismiss  his  work  with  a  hearty  commendation 
to  the  attention  of  those  whom  it  more  particularly  concerns." — Daily  Newt, 

**  A  work  which  is  a  complete  text-book  of  the  actual  Practice,  and  is  invaluable 
to  the  Practitioner  and  the  Student.  Indeed,  we  know  not  where  the  latter  could 
find  so  readable  a  book  on  subjects  ordinarily  so  little  invitinp^  as  points  of  Practice ; 
at  the  same  time  that  the  work  furnishes  all  that  the  busiest  Practitioner  oould 
desire. "—jLau;  Chronicle. 

**  The  duty  of  remodelling  Mr.  Lush's  Common  Law  Practice  has  been  assigned 
by  the  publishen  to  Mr.  James  Stephen,  and  the  result  of  his  laboura  leaves  them 
no  ground  to  regret  their  selection.  Nothing  has  been  omitted  which  was  neces- 
sary to  complete  the  work  of  renovation." — Morning  Advertiter. 

"  A  careful  examination  of  its  contents  has  satisfied  us  that  it  combines  in  a 
remarkable  d^ee  the  qualities  of  accuracy  and  conciseness.  The  new  Practice 
is  now  clearly  and  succinctly  explained  and  illustrated  within  the  convenient  com- 
pass of  a  single  volume,  and  we  cannot  doubt  that  lawyere  will  rapidly  evince 
their  estimation  of  so  great  a  boon." — Morning  Pott. 

"  We  have  compared  it  with  the  first  edition,  and  we  have  no  hesitation  in 
saying  that  the  work  itself  will  be  a  permanent  monument  of  the  industry  of  the 
learned  editor." — Legal  Obterver. 

^<  We  predict  that  it  will  be  the  standard  authority  on  the  Common  Law  Practice. 
Its  Author  has  not  adopted  the  plan  punued  in  other  modern  Practice  books ;  but 
he  has  bestowed  an  earnest  diligence  and  appropriate  care  on  his  subject,  the 
result  is  a  masterly  treatise,  exhibiting  due  accuracy." — Leguleian. 


■0 


Souse's  Copyhold  Enfraiichiseiiieiit  Kannal.— Second 


12iiio.  lOs,  cloth, 

THE  COPYHOLD  ENFRANCHISEMENT  MANUAL, 

Sbooitd  EDinoif,  rewritten  and  extended  00  as  to  comprise  the  LAW, 
PRACTICE  and  FORMS  in  STATUTORY  and  COMMON  LAW 
ENFRANCHISEMENTS,  and  in  COMMUTATIONS;  the  VALUES 
of  ENFRANCHISEMENTS,  with  nnmerons  RULES,  TABLES  and 
EXAMPLES  prepared  expressly  for  this  Edition;  and  all  the  COPY- 
HOLD ACTS,  including  that  of  1868.  By  Rolijl  Rousb,  Esq.,  of  the 
Middle  Temple,  Barrister-at-Law,  Author  of  "  The  Practical  Man,"  &c. 

*'  Then  caa  be  DO  d«abc  that  Mr.  Room's  is  tU  woric  on  Copyhold  EofranchlssBMiiU,  nd  that 
ererj  practitioner  envaftd  in  such  ntattars  will  find  it  to  his  intareat  to  avail  hlnaalf  of  llr.!Roasa*s 
labonn."— £«»  CJknmieU. 

"  Mr.  Rousa  is  a  practised  law  writer,  and  In  this  treatise  his  hand  hu  not  forgot  its  eiunlnf . 
We  have  been  mach  pleased  with  the  inspeetioo  of  this  volune,  as  we  have  dipped  into  it  here  and 
there,  to  sec  how  some  difliealt  sabjects  have  been  treated."— £«»  Timtt. 

**  The  Act  passed  darinc  the  last  session  of  Parliament  rendered  it  desirable  that  a  aaoond  edition 
of  thia  iisefol  practical  work  shoald  be  published,  and  Mr.  Rouse  baa  taken  advantace  of  the  oppor- 
tonity  to  extend  niaterially  the  scope  of  his  work.  The  Manual  ia  now  very  complete  as  a  book  of  ra* 
fereoce  to  all  who  vay  be  interested  in  the  enfranchisement  of  copyhold  property."— B«/r#  MtsMngtr, 


Wigram  cm  ExtrinBie  Evidence  as  to 

8vo^  11«.  cloth. 

AN  EXAMINATION  OF  THE  RULES  OF  LAW  respecting 
the  AdmiflBion  of  EXTRINSIC  EVIDENCE  in  Aid  of  the  INTER- 
PRETATION OF  WILLS.  By  the  Right  Hon.  Sir  Jambs  Wioram, 
Knt  The  Fourth  Edition,  prepared  for  the  press  with  the  sanction  of  the 
learned  Author,  by  W.  Knox  Wioram,  M.A.,  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law.         * 


**  In  the  celebrated  treatlae  of  Sir  JaoMa  Wigram,  the  rulee  of  law  are  stated,  disenaaed  and  ex- 
plained ia  ft  maiiner  which  haa  ezcitad  the  admiratloQ  of  every  jndge  who  haa  had  to  cooa«lt  it.**-- 
l^rd  Kmg$d$mm,  m  m  Pritw  Commeil  Jmigmemt,  Juiw  Btk,  1898, 

**  Having  been  long  ont  of  print,  a  fourth  edition  was  prepared  by  Mr.  W.  Knox  Wigram^  who  haa 
not  merely  collected  all  the  casea  aince  decided  that  illoatrate  the  princlplei  propounded  In  the 
treatiae,  bat  he  has  m  well  atated  the  poinu  decided  by  ihem  that  the  notes  are  almost  u  instmetire 
as  the  teiu    Many  of  them  are  perfect  essays,  and  models  of  conciseness  and  deaness.**— !««  Timer. 

**  There  can  be  no  doobt  that  the  notes  of  Mr.  Knox  Wigram  have  enhanced  the  valve  of  the  w«tk« 
aa  affording  a  ready  reference  to  recent  casee  oo  the  snbtfecu  embraced  or  ariaing  ont  of  Sir  JaaMS 
Wigram*s  Propoaitions,  and  which  frequently  give  additional  support,  and  in  some  instances  an  ex- 
tenaioa  to  the  original  text.'*-'X««  CJ^onkU. 

'*  Understood  as  general  gnidca.  the  propoaitions  established  by  Sir  James  Wigram's  book  are  of  the 
highest  valne.  Bat  whatever  view  may  be  entertained,  the  bo«4  is  one  which  will  always  be  highly 
priaed*  and  b  now  presented  in  a  very  satisfactory  shape,  thanks  to  the  indostry  and  intelligence  dis- 
played in  the  BOtea  by  the  present  editor.'*— ^fctferf*  Jvurnml  tmd  ReporMr. 

'*  The  present  edition  preservee  intact  the  text  of  the  author,  the  editor  having  introdoced  in  notes 
within  braekata  all  freah  matter  and  additional  aothoritioa  of  which  there  ia  &  good  sprinkling.**— 
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Oke's  Magisterial  Synopsis. — Sixth  Edition. 

One  thick  volume,  8vo.,  40«.  cloth. 

THE  MAGISTERIAL  SYNOPSIS :  a  Practical  Guide  for 
Magistrates,  their  Clerks,  Attoniies  and  Constables,  in  all  Matters  out  of 
Quarter  Sessions;  containing  Summary  Convictions  and  Indictable  Offsnces, 
with  their  Penalties,  Punishment,  Procedure,  &c.,  Tabularly  arranged.  By 
George  C.  Oke^  Assistant  Clerk  to  the  Lord  Mayor  of  London,  Aathor  of 
'<  Th6  Magisterial  FormuHst,''  ''  TJie  Law  of  Turnpike  BoadM^'  kJt,  &c. 
Sixth  Edition^  enlarged  and  improved. 

"  Your  instructions  as  to  cases  under  20  &  21  Vict  c.  43  will  be  particularly 
useful." — Lwd  Campbell f  in  a  Letter  to  the  Author. 

"  After  the  lapse  of  little  more  than  a  year  we  are  again  invited  to  peruse  a  new 
edition  of  this  very  useful  and  valuable  Synopsis.  Many  improvements  have  been 
made  in  it,  adding  not  inconsiderably  to  its  worth.  The  book  cannot  fail  of  being 
highly  and  generally  esteemed." — Law  Magazine  and  Review. 


Oke's  Magisterial  Formalist. — Second  Edition. 

8vo.,  2I«.  cloth. 

The  MAGISTERIAL  FORMULIST :  bdngr  a  complete  collec- 
tion of  Forms  and  Precedents  ibr  practical  use  in  all  Cases  ont  of  Quarter 
Sessions,  and  in  Parochial  Matters,  by  Magistrates,  their  Clerks  and 
Attornies:  with  an  Introduction,  Explanatory  Directions,  Variations  and 
Notes.  By  George  C.  Okb,  Author  of  "  The  Magisterial  Synopsis,"  &c.  &c. 
Second  Edition,  enlarged  and  improved. 

"  It  u  enough  to  anDoance  the  publication  of  a  New  Edition  of  this  work,  so  well  known  to  Magis- 
trates* Clerks.  It  is  a  valuable  Collection  of  the  Forma  and  Precedents  required  in  all  cases  oat  of 
Quarter  Sessions  and  in  Parochial  Matters,  with  an  Introduction  explaining  how  ihey  are  to  be  used. 
Verj  considerable  additions  have  been  made  to  this  l^aw  Kdician,  which  consiau  of  no  less  than  600 
closely  printeii  pages."— £«w  Tiwus. 

'*  This  Collection  of  Forms  and  Precedents  for  Practical  Use  in  all  Cases  ont  of  Quarter  Sessions 
and  in  Parochial  Matters  is  deservedly  esteemed.  It  is  complete  and  well  arranged,  and  we  reioice 
to  see  that  a  New  Edition  of  it,  which  has  for  some  time  been  demanded,  has  at  length  appeared."— 
Lau  Mmgtttint, 

Oke's  Turnpike  Laws. 

12ino.  12«.  cloth. 

Tlie  LAWS  of  TURNPIKE  ROADS:  comprising  the  whole 
of  the  General  Acts  now  in  force ;  the  Acts  as  to  Union  of  Trusts,  for  facili- 
tating Arrangements  with  their  Creditors,  as  to  the  inlerference  by  Railways 
with  Roads,  their  non-repair,  and  enforcing  contributions  from  Parish^, 
&c.,  &c.,  practicallv  arranged.  With  Cases,  copious  Notes,  all  the  necessary 
Forms,  and  an  elaborate  Index,  &c.  &;c.    By  George  C.  Okb,  Author  of 

The  Magisterial  Synopsis"  and  **The  Magisterial  Formulist." 


a 


Oke's  Solicitor's  Book-keeping. 

8vo.,  5s,  cloth, 

AN  IMPROVED  SYSTEM  of  SOLICITORS'  BOOK- 
KEEPING,  practically  exemplified  by  a  Year's  supposed  Business,  with 
Directions  for  Posting,  Balancing,  Checking,  &c.  Adapted  to  small, 
moderate  and  large  Omces;  to  Partnership  and  sole  Concerns.  By  Geo  rob 
C.  Okb,  Author  of  "  The  Ma^Uterial  Sjfnoptu'*  and  <<  The  MaMUlertal 
Farmuliit.'' 
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Rouse's  Practical  Conveyancer. --Second  Edition. 

Two  vols.,  8vo.,  26s.  cloth. 

THE  PRACTICAL  CONVEYANCER:  a  Companion  to 
ROUSE'S  PRACTICAL  MAN,  giving,  in  a  mode  combining  facility  of 
reference  with  general  utility,  upwards  of  Four  ^Hundred  Preoedents  of 
Conveyances,  Mortgages  and  Leases ;  a  Collections  of  Miscellaneous  Forms ; 
and  (added  in  the  present  edition)  Forms  of  Settlement  and  Separation 
Deeds.  By  Rolla  Rouse,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law, 
author  of  <^The  Practical  Mao,''  &c.  &c.  &c.  Second  Edition,  greatly 
enlarged. 

'*  The  work  has  been  materially  enlarged,  expanded  indeed  into  two  Tolames,  and  die  references 
thronghottt  have  leeo  carefully  verified  and  tested.  We  entertain  no  sort  of  doubt  that  *  The  Prac- 
tical Conveyancer'  will,  in  its  present  improved  form,  be  acceptable  to  and  appreciated  by  the  pro- 
ieaaion.'*— Xjw  Magmint  mid  Rtvitw. 

"  It  may  iruly  be  said  to  offer  more  facilities  to  the  draflamaa  than  any  other  work  comprising  Con- 
veyancing Precedents.  Mr.  Ronse's  work  is  one  which  an  intelligent  clerk  may  readily  adopt  to  any 
required  draft."— X.tf0  Chronich. 

**  The  changes  are  decided  improvements.  The  arrangement  is  extremely  convenient.  If  the  first 
edition  fonnd  favour  with  the  profession,  much  more  Is  this  second  edition  enltilcd  to  their  regard.**— 
La»  Timet. 

'*  It  is  not  often  in  these  days  when  so  much  has  been  already  written  and  so  much  more  is  being 
constantly  poured  from  the  press,  that  one  comes  acroes  a  book  that  can  in  any  sense  be  called 
original.  Nothing  in  legal  literature  bears  the  faintest  resemblance  to  the  *  Practical  Conveyancer.* 
llkere  is  this  special  advantage  in  Mr.  itouse's  thoroughly  systematic  arrangement,  that  it  is  possible 
to  get  at  home  with  his  precedents  much  more  quickly  than  with  any  other  work  of  the  kind.  Alto* 
gether  the  book  strikes  us  as  a  very  effective  labour-saving  mschine,  and  one  that  will  be  found  of 
special  value  to  praciiiionars,  the  extent  of  whose  business  compels  them  to  delegate  a  good  deal  of 
their  conveyancing  to  clerks,  who  need  some  little  preliminary  instruction  to  enable  them  to  set  about  a 
complicated  draft  in  the  right  way.  llie  book  in  short  deserves  its  title,  and  may,  we  think,  be  relied 
on  as  a  really  Fraciical  Conveyancer.*'— ^/iViVfrf*  Journal  mud  Reporter, 

**Tbis  is  a  new  and  materially  improved  edition  in  two  vols,  of  a  work  whose  practical  utiMty  we 
had  occasion  to  notice  two  years  ago.  We  think  it  well  adapted  not  only  for  an  aid  to  the  practitioner, 
blit  also  as  a  guide  to  the  student  of  practical  conveyancing."— £«f«lnai». 

**  We  ventured  to  predicate  that  the  success  of  the  work  would  be  very  great.  And  so  it  has  proved. 
The  work  is  really  one  of  great  utility ;  the  forms  are  so  arranijed,  that  by  means  of  skeleton  drafts 
reference  is  made  to  the  intended  poriioos  of  a  conveyance,  so  that  a  conveyancer  has  only  to  decide 
uiwn  the  construction  of  his  deed,  and  he  can  then,  by  i-eferring  to  the  numbers,  have  the  deed  at 
once  copied  out  by  a  clerk,  and  save  an  infinity  of  trouble.  To  ihe  general,  and  especially  the  country 
practitioner,  this  irork  will  prove  very  useful.**— i^Wr^  Mtstengtr, 


Fisher's  Law  of  Mortgage  and  Priority. 

8vo.,  25«.  boards. 

The  LAW  of  MORTGAGE  as  applied  to  the  REDEMPTION, 
FORECLOSURE  and  SALE  in  EQUITY  of  ENCUMBERED  PRO- 
PERTY, with  the  Law  of  the  PRIORITY  of  INCUMBRANCERS.  By 
William  Riohabd  Fishbr,  of  Lincoln's  Inn,  Eeq.,  Barrifiter  at  Law. 

'*  Those  who  are  eooeemed  in  mongage  transactions,— whatever  text  book  they  use.~-on  the  subjects 
of  Redemption,  Foreclosure  and  Sale  will  nowhere  find  so  much,  so  careful,  and  such  recent  iofor> 
matioo  as  t«t  which  Mr.  Kisher  has  collected,  liis  work  is  skilfully  planned  and  very  clearly 
expressed.  To  write  law  well  is  a  special  faculty  possessed  ^  few,  and  Mr.  Fisher  is  one  of  the  few.*' 
"Ltm  2¥mm«. 

jj^_ . 0 


9 9 

14  LAW  WORKS  PUBLISHED  BY 

Glen's  Poor  Law  Orders. — Fourth  Edition. 

12ino.,  12«.  cloth. 

The  CONSOLIDATED  and  other  ORDERS  of  the  POOR 
LAW  COiMMISSIONERS  and  the  POOR  LAW  BOARD,  together 
with  the  General  Orders  relating  to  Poor  Law  Accounts;  the  Statutes 
relating  to  the  OrderSy  Audit  of  Accounts,  Appeals  and  the  Payment  of 
Parish  Debts.  With  Explanatory  Notes  elucidating  the  Orders  and  the 
Decisions  thereon;  Tables  of  Statutes,  Cases  and  Index.  By  William 
Cunningham  Glbn,  Esq.,  of  the  Middle  Temple,  Barrister  at  Law,  and 
of  the  Poor  Law  Board.    Fourth  Edition. 

Mr.  Glen,  the  editor  of  this  volume.  i»  officially  oonnected  with  the  Board ;  he  has  made  the  sab> 
ject  the  siady  of  his  life ;  he  is  familiar  with  every  part  of  it,  and  therefore  he  is  able  to  vive  his 
readers  iuformation  which  oo  other  man  possesses,  or  could  urodacc.  Hence  a  volume  whose  utility 
has  received  the  practical  proof  of  four  editions,  each  an  improvement  on  its  predecessor.*'— £«» 
TiimsM, 

Glen's  Public  Health  and  Local  (Joyeniment. 

l2mo.  12«.  cloth. 

THE  LAW  RELATING  TO  THE  PUBLIC  HEALTH 
AND  LOCAL  GOVERNMENT,  in  relation  to  SANITARY  and  other 
MATTERS,  together  with  the  PUBLIC  HEALTH  ACT,  1848,  and  the 
LOCAL  GOVERNMENT  ACT,  1858,  and  the  Incorporated  Acts,  with 
Tables  of  Statutes,  Cases  and  Index.  By  William  Cunningham  Glbn, 
Esq.,  of  the  Middle  Temple,  Barrister-at-Law,  and  of  the  Poor  Law  Board. 


«i 


We  anticipate  for  the  ahove-meuiiooed  volames  a  vrry  coDsiderahle  sale,  because  the  inforaation 
which  they  profess  to  give  is  needed  io  every  towa  in  the  kioffdoin.**~-Zi«v  Biagmung  mni  RevUw. 

**  The  work  is  well  done,  and  likely  to  prove  seneralW  nsefnl.**— Dm/jt  A^Inm. 

"  A  work  which  will  in  a  convenient  and  accessible  form  famish  a  Incid  and  infomlag  guide  and 
commentary  to  the  statutes  in  question."— Bin'/y«r. 

*'  There  can  be  no  doubt  from  the  methodical  and  perspicuous  manner  in  which  Mr.  Glen  has  per- 
formed his  task  that  his  book  will  be  a  standard  one  oo  the  important  matters  comprised  therein."— 
Lav  Ckromici*. 

"  lis  aim  is  declared  to  be  to  furnish  those  eogacred  in  the  administration  of  the  law,  and  in  the  ad- 
▼ancement  of  sanitary  reforms,  with  a  practicalFy  useful  exposition  of  the  sututes  relating  to  the 
public  health,  'iliis  mm*  it  is  bat  justice  to  say,  it  has  completely  accomplished  :  and  there  can  be 
no  question,  therefore,  that  the  work  will  be  favourably  received  by  the  public.**— OlMrp«r. 

*'  Both  treatites  are  clearly,  succinctly  and  ably  written,  and  will  prove  safe  and  unerring  guides  in 
the  administration  of  these  braoshes  of  our  municipal  government."— M«nu'jM  HtraU, 

*'  They  are  well  arranged  and  carefully  executed,  and  the  author  shows  throughout  an  extensive 
knowledge  of  the  subjects  of  which  he  treats  with  considerable  ability  in  imparting  such  knowledge." 

'*  As  expositions  of  the  several  Acts  mentioned  in  the  above  titles  we  regard  these  as  very  naefal 
works.  "StandMrd. 

Glen's  Nuisances  Bemoval  and  Diseases  Preyention. 

l2mo.  5t.  cloth. 

THE  LAW  RELATING  TO  THE  REMOVAL  OF 
NUISANCES  INJURIOUS  TO  HEALTH,  and  to  the  PREVEN- 
TION  OF  EPIDEMIC  AND  CONTAGIOUS  DISEASES,  with  the 
STATUTES,  including  the  PUBLIC  HEALTH  ACT,  1868,  and  Tables 
of  Statutes,  Cases  and  Index.  By  William  Cunningham  Glen,  Esq., 
of  the  Middle  Temple,  Ban-ister-at-Law,  and  of  the  Poor  Law  Board. 

**  Mr.  Glen's  little  treat! ie  on  the  Law  relating  to  the  Removal  of  Nuisances  and  the  Prevention  of 
Diseases  will  be  of  great  service  in  guiding  local  authorities  safely  throagh  the  intricacies  of  the 
many  statutes  which  more  or  less  affect  the  subject.**— »Sp|>n<0r«*  Jamrmml, 

y  It  will  be  fouud  a  full  espositiou  of  the  law  as  it  ezbu  on  this  important  subject.**— L«»  Maga- 
tim  Mud  tints w» 

**  It  is  calculated  to  be  eminently  serviceable  to  local  authorities  for  whoae  use  it  is  principally 
compiled.'*— I>cify  Ntms. 

"  To  all  professional  men  concerned  in  the  administration  of  the  Laws  relating  to  the  Removal  of 
Nuisances  and  the  Preservation  of  the  Public  Health  this  little  work  of  Mr.  Olen  will  be  found  very 
useful,  and  as  we  know  of  no  other  work  on  the  same  matters,  we  might  with  truth  say  that  it  is  indis* 
peosable  to  them.**— L«»  CkronieU. 

**  It  cunuins  a  fall  exposition  of  the  law  as  It  exists  upon  this  most  important  subject,  arranged  in 
such  a  manner  as  to  enable  those  who  consult  it  readily  to  comprehend  the  course  of  artiDn  which  the 
law  direcu  for  the  removal  of  nnisances,  and  is  in  every  respect  the  complement  of  the  preceding 
publication  io  point  of  utility  as  well  as  in  point  of  practice.*'— Ol4«rr«r. 

**  fhe  Nuisances  Kemoval  Law  is  treated  in  the  same  manner  as  his  Public  Health  and  Local 
Goveromeot  Law—simply,  clearly  and  minutely  :  so  that  whatever  information  is  sought  is  surely 
and  readily  found.  In  both  works  he  has  embodied  all  the  decisions  of  his  time,  which  have  been 
▼ery  numerous.**— Il«w  'limts. 


-a 


Shelford's  Successioiiy  Probate  and  Legacy  Duties. 

12mo.,  Ms.  cloth. 

THE  LAW  relating  to  the  PROBATE,  LEGACY  and 
SUCCESSION  DUTIES,  including  aU  the  Statutes  and  the  Decisions 
on  those  Subjects:  with  Forms  and  Practical  Directions.  By  Leona&d 
Shblfo&d,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 

^  "  Tba  prestnt  work  has  h«d  bcatoved  upon  it  that  painstaking  care  vhick  it  tlM  distiovnishing 
iMtarc  of  Mr.  Shelford's  laboiirs."-7JtiriM. 

"  The  present  volame  will  fally  sustain  the  high  repntatioo  of  its  Anthor.**— £m»  MmgmMhu, 

**  A  work  which  givea  a  eamphtt  view  of  ihe  law  relating  lo  the  snhjcct,  by  aotieieg  the  kindred 
sabiects  of  probate  and  leRacy  doties,  vithout  a  knowledge  of  which  the  Succession  Duty  cannot  be 
nadcfstood.*'— X««  Ckrouiel*. 

**  Mr.  Shclford  has  rendered  good  scrrice  to  thr  profession  by  his  dear  and  methodical  expoeitlea 
of  the  whole  law  reUiiag  to  the  probate,  legacy  and  suoccision  dotiea."— JkbrM*/  Pit. 

**  Mr.  Shclford's  object  has  b  en  to  present  a  methodical  arrangement  of  this  branch  of  the  Stamp 
Laws.  The  work  comprises  seme  valttable  pmctieal  dirretions  regurdiog  thd  payment  of  the  Suc- 
ceiaion  utuiea,  iie"-^L§gml  OiMtvtr, 


Hunter's  Elementary  View  of  a  Suit  in  Equity. 

12mo.,  7«.  boardi. 

AN  ELEMENTARY  VIEW  OF  THE  PROCEEDINGS  IN 
A  SUIT  IN  EQUITY;  with  an  Appendix  of  Forms.  By  Sylyesteb 
Joseph  Humtbr,  B.A.,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  and 
Holder  of  the  Studentship  of  the  Inns  of  Court. 

"One  merit  may  fairly  be  predicated  of  it.  It  is  a  dear,  concise  compendium  of  information, 
which  the  sindcDt  will  not  elsewhere  find  in  a  separate  form.  It  has  a  good  deal  of  the  same  lucidity 
of  statement  which  gave  so  much  popularity  to  Smith's  ILleme&tary  Vitw  "StUeittrt*  Jourmmt  and 
Rtparur. 

'*  So  Cir  as  we  cen  judge  from  glancing  at  these  pages,  we  think  their  author  has  conscientiously 
performed  hb  task.**— L««  Magaun*  and  Rtvinf, 

**  We  shall  content  ourselves  hy  stating,  that  we  are  surprised  to  find  so  much  really  practical 
matter  comprised  in  so  comparatively  small  a  space ;  and  we  know  of  no  other  work  from  which  a 
student  can  glean  so  much  inntructioo  on  the  difierent  heads  of  equity  practice."— £«v  CAronielt. 

**11iiaTolnme  cannot  fail  to  be  very  acceptable  to  those  for  whose  use  it  was  written."— £«v 

**  lu  clearness  is  remarkably  conspicuous.  Altogether  it  is  one  of  the  most  satisfactory  handbooks 
we  have  perused."— XtfgirlrMDi. 


Pearce's  Guide  to  the  Inns  of  Court  and  English  Bar. 

(Corrected  in  accordance  with  the  laiett  Regulatumt  qfthe  Four  Inns  of  Court  ) 

8vo.,  8«.  cloth. 

A  GUIDE  to  the  INNS  of  COURT  and  CHANCERY;  with 
Notices  of  their  Ancient  Discipline,  Rules,  Orders,  and  Customs,  Readings, 
Moots,  Masques,  Revels  and  Entertainments ;  including  an  Account  of  the 
Eminent  Men  of  the  Honourable  Societies,  Lincoln's  Inn,  the  Inner  Temple, 
the  Middle  Temple,  and  Gray's  Imi,  kc. ;  together  witli  the  Regulations  of 
the  Four  Inns  of  Court  as  to  the  Admission  of  Students,  Keeping  Terms, 
Exercises,  Call  to  the  Bar,  &c.  &c.  &c.  By  Robert  R.  Pearcb,  Esq., 
of  Gray's  Inn,  Barrister  at  Law. 
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Grant's  Laws  of  Bankers  and  Banking. 

Post  8vo.,  ISs.  cloth. 

The  LAW  of  BANKING;  BANKER  and  CUSTOMER; 
BANKER  and  CORRESPONDENT;  PRIVATE  BANKS;  BANKING 
CO-PARTNERSHIPS  and  JOINT-STOCK  BANKS,  COLONIAL 
BANKS,  SAVINGS  BANKS:  comprising  the  Rights  and  Liabilities, 
and  the  Remedies  of  and  against  Directors,  Managers,  Clerks,  Shareholders, 
&c. :  the  rules  as  to  Cheques,  Orders,  Bills  payable  at  Bankers,  Accountable 
Receipts,  Bank  Notes,  Deposits  of  Securities,  Guarantees,  &c.  By  James 
Grant,  M.A.,  of  the  Middle  Temple,  Esq.,  Barrister  at  Law,  Author  of 
'^  The  Law  of  Corporations  in  General." 

'*  This  is  a  well-designed  and  well-executed  work." — Legal  Observer, 

"  The  learning  and  industry  which  were  so  conspicuous  in  Mr.  Grant's  former 
work  are  equally  apparent  in  this.  The  book  supplies  a  real  want,  which  has  long 
been  felt  both  by  the  Profession  and  by  the  public  at  large.** —Jurist. 

"  No  man  in  the  Profession  was  more  competent  to  treat  the  subject  of  Banking 
than  Mr.  Grant  This  volume  appears  opportunely.  To  all  engaged  in  the 
litigations,  as  well  as  to  all  legal  advisers  of  Bankers,  Mr.  Grant's  work  will  he  an 
invaluable  assistant.  It  is  a  clear  and  careful  Treatise  on  a  subject  not  already 
exhausted,  and  it  must  become  the  Text- Book  upon  it" — Law  Times.' 

"  The  object  of  the  Author  has  been  to  give  an  entirely  practical  exposition  of 
the  law  as  it  stands  according  to  statutory  enactment,  and  as  it  has  been  developed, 
ascertained  and  explained  by  judicial  decisions." — Times. 

"  This  is  a  very  able  work,  the  appearance  of  which  is  especially  to  he  welcomed 
at  the  present  time.  The  law  relating  to  the  Bank  of  England  has  not  been 
included  in  it,  for  that  would,  in  fact,  have  doubled  its  already  ample  size,  but  so 
much  of  the  law  and  practice  of  the  National  Bank  as  is  necessary  to  be  known  in 
connection  with  the  affairs  of  private  and  Joint-Stock  Bankers  will  be  found  clearly 
laid  down :  of  the  law  governing  private  and  Joint-Stock  Banks,  Mr.  Grant  gives  a 
complete  and  lucid  exposition.  Fully  illustrated  with  cases,  and  well  indexed,  his 
book  will  be  not  only  helpful  to  the  lawyer  for  whose  use  it  is  immediately 
designed,  but  will  be  consulted  with  advantage  by  many  who  belong  to  the  large 
community  of  bankers'  customers,  while  it  will  be  of  most  obvious  service  to  direc- 
tors and  shareholders  of  Joint-Stock  "Banks." — Examiner. 

"  For  such  a  task,  industry  and  accuracy  are  tlie  qualities  which  are  principally 
required  :  and  the  Author  appears  to  possess  them  in  a  high  degree.  His  work  is 
moreover  well  arranged  and  clearly  expressed." — Athetuettm. 


Williams's  Common  Law  Pleading  and  Practice. 

8vo.,  12s.  cloth. 

An  INTRODUCTION  to  PRACTICE  and  PLEADING 
in  the  SUPERIOR  COURTS  of  LAW,  embracing  an  outline  of  the 
whole  proceeding  in  an  Action  at  Law,  on  Motion,  and  at  Judges'  Cham- 
bers; together  with  the  Rules  of  Pleading  und  Practice,  and  Forms  of  all  the 
principal  Proceedings.  By  Watkin  Williams,  Esq.,  of  the  Inner  Temple, 
Barrister  at  Law. 

"  The  Common  Law  Procedure  Acts  and  the  New  Rules  have  almost  entirely 
re-organized  the  system  of  Pleading  in  our  Courts  of  Law.  Until  the  appearance 
of  the  present  work,  however,  no  new  treatise  on  the  subject  has  been  attempted. 
Mr.  Williams  is  a  young  and  unknown  author,  and  has  undertaken  a  work  requiring 
great  care  in  its  treatment ;  but  we  have  no  hesitation  in  saying  that  he  has  brought 
to  bear  on  his  task  powers  of  arrangement  and  clearness  of  expression  of  no 
ordinary  character,  and  has  produced  a  work  creditable  to  himself  and  useful  to  the 
Profession.  For  the  Student  especially  the  book  has  features  of  peculiar  value,  it 
is  at  the  same  time  scientific  and  practical,  and  throughout  the  work  there  is  a 
judicious  union  of  general  principles  with  a  practical  treatment  of  the  subject, 
illustrated  by  forms  and  examples  of  the  main  proceedings." — Jurist. 


& 
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MESSRS.  BUTTERWORTH,  FLEET  STREET,  E.  C.  17 

Shelford  cm  the  Law  of  Railways. — Third  Edition. 

Royal  12nio.  80«.  cloth. 

THE  LAW  of  RAILWAYS,  including  the  Three  General  Con- 
Bolidatton  Acts,  1845,  and  the  other  General  Acts  for  regulating  Rail- 
ways in  England  and  Ireland  to  the  pn«ent  Time,  widi  copious  Notes  of 
Decided  Cases  on  their  Construction,  including  the  Rights  and  Liabilities  of 
Shareliolders,  Allottees  of  Shares,  and  Provisional  Committee-men,  with 
Forms,  Slc.  By  Leonard  Shelfobd,  Esq.,  of  the  Middle  Temple,  Barrister 
at  Lu«r.    Third  Edition. 

"  Mr.  Shelford  has  long  since  established  implicit  eon6dence  in  the  accuracy, 
fullness  and  practical  utility  of  every  book  to  which  his  name  is  attached.  His 
Law  of  Railways  has  long  been  among  the  best  of  his  performances,  and  a  careful 
examination  of  this  edition  will  fully  warrant  bis  announcement  that  the  new  matter 
is  important  and  extensive." — The  Law  Magazine. 

Bristowe's  Local  Goyemment  Act,  1858. 

12mo.  2t,  6d.  cloth. 

THE  LOCAL  GOVERNMENT  ACT,  1858,  21  &  22  Vict. 
c.  98 ;  ivith  Notes;  an  Appendix  of  Cases  decided  upon  the  Public  Health 
Act,  1848 ;  and  a  copious  Index.  By  S.  B.  Bristowe,  Esq.,  of  the  Inner 
Temple,  Barrister-at-Law. 

*'  At  H  tunds  Mr.  Bristow«*s  edition  will  be  of  grttx  service  in  enablinir  local  boards  to  ascertain 
^«  I»nct8e  effect  of  the  oew  act  in  eolarsing  and  modifying  their  powers."--&tirtlpr/  Joantml, 

Phillips  on  the  Law  of  Lunacy. 

Post  8vo.,  18«.  cloth. 

THE  LAW  CONCERNING  LUNATICS,  IDIOTS  and 
PERSONS  of  UNSOUND  MIND.  By  Charlbs  Palmer  Phillips,  of 
Christ  Church,  Oxford,  M.A.,  and  of  UdcoId's  Inn,  Esq.,  Barrister  at  Law. 

"Mr.  C.  P.  Phillips  has  in  his  very  complete,  elaborate  and  useful  volume  presected  us  with  an 
eieellent  view  of  the  present  law  as  well  as  the  practice  relating  to  lunacy."— Xi«v  Magmtins  ttnd 

**  'J  he  work  b  one  on  which  the  author  has  evidently  bestowed  great  pains,  and  which  not  only 
hears  the  mark  of  great  application  and  research,  but  which  shows  a  familiarity  with  the  subject.'*— 
Jtutiet  ^  tJU  P9mc9, 


»/>r\r\-'\/- 


Grant's  Law  of  Corporations  in  General. 

Royal  8vo.,  26«.  boards. 

A  PRACTICAL  TREATISE  on  THE  LAW  of  CORPO- 
RATIONS  in  GENERAL,  as  well  Aggregate  as  Sole;  including  Muni- 
cipal Corporations ;  Railway,  Banking,  Canal,  and  other  Joint  Stock  and 
Trading  bodies;  Dean  and  Chapters;  Universities;  Colleges:  Schools; 
Hospitals ;  with  quasi  Corporations  aggregate,  as  Guardians  ot  the  Poor, 
Churchwardens,  Churchwaraens  and  Overeeers,  etc. ;  and  also  Corporations, 
sole,  as  Bishops,  Deans.  Canons,  Archdeacons,  Parsons,  etc.  By  James 
G&ANT,  Esq.,  of  the  Middle  Temple,  Barrister  at  Law. 


Brandt's  Divorce  and  Matrimonial  Causes  Practice. 

12ino.,  7«.  6dl  boards. 

A  TREATISE  on  the  LAW,  PRACTICE  and  PROCEDURE 
of  DIVORCE  and  MATRIMONIAL  CAUSES  under  the  Act  20  &  21 
Vict,  c  85;  containing  the  Act,  also  the  Rules,  Orders  and  Forms  issued 
thereunder ;  together  with  Precedents.  By  William  Brandt,  of  the  Inner 
Temple,  Esq.,  Barrister-at-Law. 
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Vwmiii*!  Treatifle  on  the  Law  and  Praotiee  relating  to  Letters 

Patent  for  Inyentions  as  altered  and  amended  by  Statutes  15  &  16  Vict.  c.  83^ 
and  13  &  13  Vict  c  109/ with  the  New  Rules  of  Practice  in  the  OfBcea  of 
OonuuissionerB  of  Patents,  and  in  the  Petty  Bag  Office  in  Chancery,  and 
all  the  Cases  down  to  the  time  of  publication.  By  John  Paxton  No&mak, 
M. A.,  of  the  Luier  Temple,  Barrister  at  Law.    "rost  8vo.,  la,  Qd^  cloth. 

Oiuy't  TreatLie  on  the  Law  of  Costs  in  Actions  and  other  Proceed- 
ings in  the  Courts  of  Common  Law  at  Westminster.  By  John  Gbat,  Esq.j 
of  the  Middle  Temple,  Barrister  at  Law.    8vo.,  21«.  cloth. 

*»"  This  Work  emlnces  the  whole  modern  Law  and  Practiee  of  Costs,  tncludfaig  the  hnportant 
provlsfoDi  of  the  Commoa  Law  Procedure  Act  and  Rnlee,  1852,  and  the  recent  Stalutei 
affecting  the  Jurisdiction  of  the  County  Courta.  Among  the  nnmerous  eubjects  treated 
of  may  be  mentioned  Costs  of  Issues,  of  Demurrers,  Amendments,  Costs  of  one  of 
sererai  Defendants,  Costs  between  Attorney  and  Client,  Costs  In  particular  Actions,  as 
i^ectment.  Replevin,  Patents,  Feigned  Issues,-  Actions  by  and  against  Executors, 
Bankrupts,  Assignees,  Justices  of  the  Peace,  ftc. ;  so  also  Costs  when  the  Jury  are  dis- 
charged or  a  Juror  withdrawn.  Costs  of  the  Day,  Security  for  Costs  and  Staying  Pro- 
ceedings, Proof  of  Documents,  Witnesses,  upon  Arrest,  Coats  of  Special  Juries,  View, 
frc,  Kew  Trials*  Arrest  of  Judgment,  In  Error,  Elfoet  of  Death  of  Parties,  Costs  on 
Award  and  Arbitration,  Mandamus,  Prohibition,  Indictments,  Orders,  &c.  removed  by 
Certiorari,  Taxation  of  Costs,  Actions  by  Attomles,  ftc.  to  recover  Costs,  &c.  &c. 

Bennett*!  Dissertation  on  the  Nature  of  the  varions  Proceedings 

in  the  Masters'  Offices  of  the  Court  of  Chancery :  with  a  Supplement,  in- 
cluding the  Provisions  of  Recent  Acts  and  Table  of  Fees.  By  W.  H. 
Bennetf,  Esq.,  of  Lincoln's  Inn,  Barrister  at  Law.    8?o.  14«.  boards. 

Hoore't  Solicitor's  Book  of  Practical  Forms,  containing  an 

Abridgment  of  the  Stamp  Acts;  a  variety  of  useful  Forms  and  Instructions 
not  to  be  found  in  the  Text  Books,  but  constantly  required  in  Solicitors' 
Offices,  especially  with  reference  to  Common  Apprenticeships  —  Condi- 
tions of  Sale — Contracts — Statutor}'  Declarations,  Powers  of  Attorney, 
and  Wills— and  to  the  preparation  of  Annuity,  Legao^r  and  Residuary  Ac- 
counts, and  applications  for  increase  and  return  of  Duties  on  Probates  and 
Letters  of  Administration,  with  numerous  Variations,  Schedules,  and  Tables 
shewiuff  the  difierent  Rates  of  Duty,  and  the  Amount  from  One  Penny 
to  £100.    By  Hbitby  Moorb,  Esq. .    12mo.  7«.  6d.  doth. 

Hoore*s  Conntry  Attorney's  Pocket  Kemembrancer :  containing  a 

Collection  of  useful  Forms  required  by  Country  Attorneys,  Land  Agents, 
Surveyors,  &c.,  upon  a  variety  of  occasions,  when  from  home ;  with 
practical  Instructions  for  Deeds,  Wills,  &c.  &c.,  and  variations  adapting 
the  Forms  to  almost  every  variety  of  circumstances :  to  which  is  added,  a 
Collection  of  novel  and  useful  Interest  and  other  Tables,  designed  by  the 
Author  exclusively  for  this  and  his  other  Works.  Second  Eklition.  By 
Hbnrt  Moorb,  Esq.    12mo.  7$.  cloth ;  or  bound  as  a  pocket  book,  8t. 

Moore's  Instructions  for  preparing  Abstracts  of  Titles,  after  the 

most  improved  System  of  eminent  Conveyancers ;  to  which  is  added,  a  Col- 
lection of  Prececlents,  shewing  the  method — not  only  of  abstracting  every 
species  of  Deeds,  but  also  of  so  connecting  them  together,  by  cdlateral 
Documents,  as  to  form  a  complete  Tide.  Second  Edition,  witii  considerable 
Additions.    By  Hbnry  Moorb,  Esq.    12mo.  Qs,  cloth. 

The  South  Australian  System  of  ConTeyancing  by  Registration 

of  Titie,  with  Instructions  for  the  Guidance  of  Parties  Dealing,  illustrated 
by  Copies  of  the  Books  and  Forms  in  Use  in  the  Land  Titles  Office.  By 
Robert  R.  Torrbns.    To  which  is  added  the  South  Australian  Real  Pro- 

Srty  Act  as  amended  in  the  Sessions  of  1858 ;  with  a  copious  Index.    By 
^  BSfRT  Gawlbr,  Esq.,  Barrister,  Solicitor  to  the  Land  Titles  Commis- 
sioners.   8vo.  4«.  half  cloth. 
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Seziven's  Treatise  oa  Oopyhold,  Customary  Freehold  tad  Ancient 

DEMESNE  TENURE ;  with  the  JDrudictioH  of  Courts  Baron  and  Courts 
Leet ;  also  an  Appendix  containing  Rules  for  holdinff  Customary  Courts, 
Courts  Baron  and  Courts  Leet,  Forms  of  Court  RoUs,  Deputations,  and 
Copyhoid  Assaraaees,  and  Extracts  from  the  relatiya  Acts  of  Parliament. 
By  JoHV  ScBiYBN,  Seijeant  at  Law.  Thb  Fourth  EDinoBr,  embracing 
all  the  authorities  to  the  present  period,  by  Hskry  Stalman,  Esq.  of  the 
Inner  Temple,  Barrister  at  Law.    3  vols,  royal  8vo.  22.  IQf.  boards. 

Ooote's  Praotioe  of  tbe  EoelesiaBtiosl  (JonrtSy  with  Vonas  aad 

Tables  of  Costs.  By  Hbhbt  Chambs  CootB|  Proctor  in  Doctors' 
ComoKHis,  Ice.    1  thick  toI.  6vo.  12.  Of.  boards. 

Greeaing's  Tonns  of  Declarations,  Pleadings  aad  other  Pro- 

oeedines  in  the  Superior  Courts  of  Common  Law,  with  the  Common  Law 
Procedure  Act,  and  other  Statutes ;  Table  of  Officers'  Fees ,  and  the  New 
Rules  of  Practice  and  Pleading,  witii  Notes.  By  Hbnrt  Gbbbnino,  Esq., 
Special  Pleader.    Seeond  Edition.    12mo.  10#.  ad.  boards. 

Areher's  Index  to  tbe  Unrepealed  Statutes  oonneoted  with  the 

Administration  of  the  Law  in  England  and  Wales,  commencing  with  the 
Reign  of  William  the  Fourth,  and  continued  up  to  the  close  of  me  Session 
1860.    By  Thomas  O.  Abohbb,  Esq.    Svo.  6$,  boards. 

Polling's  Practical  Compendium  of  the  Law  and  Usage  of 

Mercantile  Accounts :  describing  the  various  Rules  of  Law  affecting  them, 
the  ordinary  Mode  in  which  they  are  entered  in  Account  Books,  and  the 
Tarioos  Forms  of  Proceeding,  and  Rules  of  Pleading,  and  Evidence  for  their 
Investiffation,  at  Common  Law,  in  Equity,  Bankruptcy  and  Insolvency, 
or  bv  Arbitration.  With  a  Sopplembnt,  containing  the  Law  of  Joint 
StocK  Companies'  Accounts,  and  the  Legal  Regulations  for  their  Adjust- 
ment under  the  Winding-up  Acts  of  1848  and  1849.  By  Alxxandeb 
Pulling,  Esq.  of  the  Inner  Temple,  Barrister  at  Law.  I2mo.  9$.  boards. 

The  Laws  of  Barbadoe.    (By  Authority.)    Bioiy$l  Svo.  21a.  dotL 
Warren's  Manual  of  the  Parliamentarr  Election  Law  of  the 

United  Kingdom,  with  reference  to  the  Conduct  of  Elections,  and  the 
Reffistration  Court ;  including  the  yei'y  latest  Statutes  and  Decisions  : 
with  a  copious  Index.  By  Samubl  Warrbit,  D.C.L.,  M.P.,  Q.C.,  ana 
Recorder  of  HuU.    One  thick  toL  royal  12mo.  d5f .  cloth. 

Warren's  Manual  of  the  Law  and  Practioe  of  Election  CSom- 

mittees,  being  the  concluding  portion  of  a  "  Mamud  qf  ParUammtary 
BhcHmt  LaWy"  and  including  tbe  latest  Decisions.  By  Samujsl  Warrxn, 
D.aL.,  M.P.,  Q.C.,  and  Recorder  of  HulL     Royal  12mo.,  16«.  dotii. 


I's  Abridgment  of  the  Law  of  Ksi  Prius.    By  P.  Brady 

Lbigh,  of  the  Inner  Temple,  Barrister  at  Law.   2  lok.  8vo.  £3 :  8s.  boards. 

A  Practical  Treatise  on  the  Law  of  Tolls ;  and  therein  of  Tolls 

Thofongh  and  Traverse ;  Fair  and  Market  Tolls ;  Canal,  Perry,  Port  and 
Harbour  Tolls ;  Turnpike  Tolls ;  Rateabiiity  of  Tolls ;  Exemption  from 
Tolls;  Remedies  and  Evidence  in  Actions  for  Tolls.  By  Frsobbiok 
GuNNiNa,  Esq.  of  Lincoln's  Inn,  Barrister  at  Law.    0«.  boards. 


A  Complete  Collection  of  the  Treaties  and  Conventions,  and 

Rednrooal  Regulations,  at  present  subsisting  between  Great  Britain  and 
Foreign  Powers.  By  Lbwis  Hbrtsi.bt,  Esq.  Librarian  and  Keeper  of 
the  Papers,  Foreign  Office.    Vols.  1  to  10,  8vo.  £11 :55.  boards. 
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Dr.  Seane's  Law  of  Blockade,  as  contained  in  the  Judgments 

of  Dr.  Lushington  and  the  Cases  on  Blockade  decided  daring  1854.  By 
J.  P.  Dbanb,  T>.C.L.,  Advocate  in  Doctors'  Commons.    Svo.  10«.  doth. 

Wills's  Essay  on  the  Principles  of  Circumstantial  Evidence: 

illustrated  by  numerous  Cases.  Third  Edition.  By  William  Wills^  Esq. 
8vo.  9s,  boards. 

The  Hew  Practice  of  the  Court  of  Chancery  as  regulated  by 

the  Acts  and  Orders  for  the  Improvement  of  the  Jurisdiction  of  Equity, 
15  &  16  Vict.  c.  86 ;  for  Abolishing  the  Office  of  Master,  15  &  16Vict.  c.  80  ; 
and  for  Relief  of  the  Suitors,  15  &  16  Vict.  c.  87 ;  with  iNTRODUcrriOM', 
Notes,  the  Acts,  together  with  all  the  New  Orders  in  Chancery  of  1852, 
including  the  latest,  and  a  copious  Index.  By  Jambs  O'Dowd,  Esq., 
Barrister  at  Law.  Second  Edition,  corrected,  greatly  improved,  and  in- 
cluding the  recent  Cases,    12mo.  Is.  6d,  boards. 

The  Hew  System  of  Common  Law  Procedure  according  to  the 

Common  Law  Procedure  Act,  1852.  By  J.  R.  Quain,  of  tlie  Middle 
Temple,  Barrister  at  Law,  and  H.  Holroyd,  of  the  Middle  Temple,  Special 
Pleader.     12mo.  7s,  Qd.  cloth. 

Sewell's  Municipal  Corporation  Acts,  6^6  Will.  4,  c.  76,  and 

6  &  7  Will.  4,  cc.  108,  104,  105,  with  Legal  and  Explanatory  Notes,  and 
a  copious  Index.  Bv  Richard  Clarke  Sewell,  Esq.,  of  the  Middle 
Temple,  Barrister  at  Law.     12mo.  9s.  boards. 

The  Law  relating  to  Transactions  on  the  Stock  Exchange. 

By  Hbnrt  Ketsbb,  Esq.,  of  the  Middle  Temple,  Barrister  at  Law. 
12mo.,  Ss.  doth.  * 

A  Legigraphical  Chart  of  Landed  Property  in  England  from 

the  time  o£  the  Saxons  to  the  present  ^ra,  displaying  at  one  view  the 
Tenures,  Mode  of  Descent,  Power  and  Alienation  of  Lands  in  England  at 
all  times  during  the  same  period.  By  Charles  Fbarne,  Esq.  of  the 
Inner  Temple,  Barrister  at  Law.  •  On  a  large  sheet,  Qs.  coloured. 

Dwyer's  Compendium  of  the  Principal  Laws  and  Begulations 

relating  to  the  Militia  of  Great  Britain  and  Ireland ;  and  of  the  Duties 
of  Lords-Lieutenants,  Lieutenants  and  Deputy-Lieutenants  of  Counties,  and 
of  Chief  Magistrates  and  Deputy- Lieutenants  of  Cities  and  Towns,  and  of 
Justices  of  the  Peace,  in  connection  therewith.     12mo.  58.  Qd.  cloth. 

The  Common  Law  of  Kent;  or  the  Customs  of  (Gavelkind. 

With  an  Appendix  concerning  Borough  English.  By  T.  Robinsoit,  Esq. 
Third  Edition,  with  Notes  and  References  to  modem  Authorities,  by 
John  Wilson,  Esq.  Barrister  at  Law.    8vo.  ISs.  boards. 

The  Marriage  and  Begistration  Acts,  6^7  WilL  4,  oi^s. 

85,  86 ;  with  Instructions,  Forms,  and  Practical  Directions  for  the  Use  of 
Officiating  Ministers,  Superintendent  Registrars,  Registrars.  The  Acts  of 
1837,  vizr  7  Will.  4,  c.  1,  and  1  Vict.  c.  22,  with  Notes  and  Observations ; 
and  a  full  Index.  By  John  Southerdbn  Burn,  Esq.,  Secretary  to  the 
Commission.    12mo.  6s.  Qd.  boards. 

A  Treatise  on  the  Law  of  Gaming,  Horse-Bacing,  and  Wagers ; 

with  a  Full  Collection  of  the  Statutes  in  force  in  reference  to  those  subjects ; 
together  with  Practical  Forms  of  Pleadings  and  Indictments,  adapted  for 
the  General  or  Professional  Reader.  By  Frederic  Edwards,  Esq., 
Barrister  at  Law.     12mo.  bs.  cloth. 
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Hamers  Laws  of  the  Ciutoiiui,  consolidated  by  direction  of  the 

Lords  Commiflsionere  of  her  Majesty's  Treasury,  under  the  Acts  of  1853  and 
1854 ;  widi  a  Commentary,  containing  Practical  Forms,  Notes  of  Decisions 
in  Leeiding  Customs  Cases,  Appendix  of  Acts,  and  a  copious  Index.  By 
Felix  Johk  Hambl,  Esq.,  Solicitor  tor  her  Majesty's  Customs.  1  yol. 
royal  8yo.  10$.  doth. 

A  Digest  of  Principles  of  English  Law ;  arranged  in  the  order 

of  the  Code  Napoleon,  with  an  jSistorical  Introduction.  By  Gbobob 
BiiAXLANo,  Esq.    Royal  8to.  £1 :  4#.  boards. 

The  Law  Stndent's  Gnide ;  containing  an  Historical  Treatise  on 

each  of  the  Inns  of  Court,  with  their  Rules  and  Customs  respecting  Admis- 
sion, Keeping  Terms,  CaJl  to  the  Bar,  Chambers,  &c.,  Remarks  on  the 
Jurmdiction  of  the  Benchers,  Observations  on  the  Study  of  the  Law,  and 
other  useful  Information.  By  P.  B.  Leigh,  Esq.  of  Gray's  Inn^  Barrister 
at  Law.     12mo.  0$.  boards. 

Schomherg's  Acts  for  the  Commutation  of  Tithes  in  England 

and  Wales,  6  &  7  Will.  4,  c.  71,  and  1  Vict.  c.  09,  with  Notes,  Observations, 
and  an  Epitome  of  the  Law  of  Tithes,  iand  an  Appendix,  containing  Tables 
for  calculating  the  Rent-Charge,  Forms  of  Notices,  Agreements,  Apportion- 
ments, &c.  By  J.  T.  ScHOMBBRG,  Esq.,  of  the  Inner  Temple,  Barrister 
at  Law.     12mo.  7«.  boards. 

Anstey's  Pleader's  Gnide;  a  IHdactio  Poem,  in  Two  Parts. 

The  Eighth  Edition.     12mo.  7«.  boards. 

A  Treatise  on  the  Law  of  Commerce  and  MannfEustores,  and 

the  Contracts  relating  thereto ;  with  an  Appendix  of  Treaties,  Statutes,  and 
Precedents.  By  Joseph  Chitty,  Esq.  Barrister  fit  Law.  4  vols,  royal 
8vo.  £0 :  68.  boards. 

An  Essay  on  Charitable  Trusts,  nnder  the  Charitable  Trusts 
Act,  1853.    By  Hbnbt  John  Ptb,  Esq.    Post  Bvo.  Qd,  sewed. 

A  Practical  Treatise  on  Life  Assurance ;  in  which  the  Statutes, 

&c.,  affecting  unincorporated  Joint  Stock  Companies  are  briefly  considered 
and  explain^.  Second  Edition.  Bv  Frederick  Blaynbt,  Esq., 
Author  of  "A  Treatise  on  Life  Annuities.''    12mo.  7$,  boards. 

A  Keport  of  the  Bread  Street  Ward  Scrutiny;  with  Intro- 
ductory Observations,  a  Copy  of  the  Poll,  and  a  Digest  of  the  Evidence, 
Arguments,  and  Decisions  in  each  Case.  By  W.  T.  Halt,  Esq.,  Barrister 
at  Law.    12mo.  4«.  boards. 

The  Judgment  of  the  Eight  Hon.  Stephen  Lushington,  S.CJi., 

&c.  delivered  in  the  Consistory  Court  of  the  Bishop  of  London  in  the  Cases 
of  Westerton  against  Liddell  (Clerk)  and  Home  and  others,  and  Beal 
against  Liddell  (Clerk)  and  Parke  and  EvaAs,  on  6th  Dec.  1855.  Edited 
by  A.  F.  Bayfobd,  D.C.L.    Royal  8vo.  28. 6d,  sewed. 

The  Judgment  of  the  Bight  Hon.  Sir  John  Dodson,  Knight, 
Dean  of  the  Arches,  &c. ;  also  the  JUDGMENT  of  the  JUDICIAL 
COMMITTEE  of  the  PRIVY  COUNCIL,  in  the  cases  of  Liddell  (clerk), 
and  Home  and  others  against  Westerton,  and  Liddell  (clerk)  and  Park  and 
Evans  against  Beal.  Edited  by  A.  F.  Batpord,  LL.D. :  and  with  an 
elaborate  analytical  Index  to  the  whole  of  the  Judgments  in  these  Cases. 
Royal  8vo.,  Z8,  QcL  sewed. 
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Published  Quartifitf  <M  February,  Mat,  August  ft  Notbmbrr,  at  5t, 

Contents  <Kf  the  Vnited  Hew  Series  (oommenced  in  1856).  Hos.  ItoIB, 

I.  Ristoryof  JarisDrodeDce— The  WHtiast  of  Puffendorf  mm!  LeIboUs.~-£.  A  CVuistltiidoMt  Hbtory 
•f  Jen«7.~-S.  Liu  Peerages,— 4.  Coitoty  C<miiu.~5.  Tbe  Vcwr  tlein  to  Sovcreiimj  in  France* 
—6.  The  Reports  of  the  Charity  Comnifstoocrs  for  Kngland  and  Wales  (1854.  18S5,  IHOO).—!^ 
Memoirs  of  Mrs.  Fiishcrberu  with  aa  Acooant  of  her  Marriage  wMi  If.R.H.  the  Prince  of 
Wales,  afterwards  Kiog  Oeorge  the  Fourth.— 8.  Papers  of  the  Society  for  Promoting  the  Amend- 
neat  mf  the  Iaw.-H^.  Cuveat  htnA  UicraMrs.<*10.  StsAiiU  Law  CofliaUa»i«K— 11.  Lav  of 
Evideace  In  ScoclandL— It.  JudioialStatistics. 

No.«. 
1.  Memorials  of  his  Time,  hy  Henry  CockhQm.-'S-  On  Prehate  of  Wills.— S.  On  the  Meesan  of 
Damages  Ex  Delicto.— 4.  American  Faction— Moh  rnteifereoce  with  Jostlce.— 5.  Peerages  for 
Life.— 0.  Ibe  EBcambered  Estates  Act.— 7.  Minister  of  Pnblic  Jaatice,  his  Fanciioos  and 
Dwdes.— B.  The  Evidenee  in  PatoMr**  Case.— 0.  The  Dyoe  Souhre  Case.— 10.  AppeAlaie  J«di- 
eatuve.— 11.  Dunn's  Case.— K.  Divorce  Bill— County  (;onzte— Late  Seseioo.— 13.  tHfn  of  the 
society  for  Promoting  the  Amendnent  of  the  Law. 

No  S. 

I.  M.  SC,  Josenb  en  the  "  Cedes  CItIIs  Etraagexe*'  and  the  "Code  Kapoleoo .**-«.  On  Rcfaraia  la 
the  Law  of  Savings  Banks.— S.  The  Present  State  of  Doctors'  Commons. — I.  Ooremmcnt  by 
Party  or  hy  Urguuaatioa  (ta  loladoo  to  LegiaUtipn  and  Law).— 5.  Letter  fooa  Lord  Broufham 
to  the  Earlof  Kadnor  on  the  Prospecu  of  Law  Kefvrm.— 0^.  llie  First  Provincial  Meeting  oT  the 
>'atiooal  Reformatory  Union.— 7.  Legal  Education,  its  Present  State  and  Prospeots.— 6.  Pap«« 
of  the  Law  Amendment  Society.— 0.  Lord  Cockbum's  Reminiscences.- 10.  Brodie  on  the  Ap- 
pellato  J«riadlctloa  of  the  Hoose  of  Lordk— 11.  The  Uyee  Sombre  Caaeb 

-.      ..  ^*»-  ^• 

1.  Reeolieotloos  of  ihe  Muneier  Bar.— ft.  The  Presoat  State  of  the  Matritaooial  Law.— 4.  JwaDlla 

Ofenders  la  Fraaco.— 4.  I  setter  ftomthe  Regius  Profmsor  of  Laws  at  Cambridge.— 5.  Letters  of 

James  Boswell.— o.  The  Commoa  form  Business  of  the  restamentary  Courts.— 7.  The  late  Lord 

Chief  Jusdce  JervU.-B.  Sleeiwig  Statates.— 4.  Domestic  Law  aad  IvOfislakioa.— 10.  Coosolklatioq 

of  tho  Law  and  the  Public  Service.- 11.  Administration  of  the  Cnminal  Law.— 18.  Breach  pr 

Tyuat.— IS.  Lord  Coohbum  aad  the  Bdiohurgh  Roview.— 14.  Papers  of  the  Society  for  Prometiag 

the  Amendment  of  the  Law. 

^  No.  5. 

1.  The  Joridical  Society.— ft.  Ecdesiastical  Jurisdiction  in  France.- 3.   Current  Legal  Literature.— 

4.  Legal  Fictions.— 5.  The  Diatribatioo  of  Intestates'  Eatatee^^.  'l1ie  Married  Wamaa  Qoeslion. 

—7.  Danieirs  Practice  of  the  High  Court  of  Chancery.— 8.  Parllamenury  Revision  of  Current 

Legislation.-^.  The   New  Parliament.- 10.  Tk»  late  Frauds.- 11.  French   Law  on  Titles  of 

Ilooour.— Iftf  rhe  Sea-Shores  of  England.- 13.  Lord  Brougham's  Acts  and  Bills.- 14.  Papers  of 

the  Society  for  Promoting  the  Amendment  of  the  Law. 

No.  (5. 
■ft.  Ships*  Lights,  aad  the  Rule  of  the  Road.— 3  Tho  Vooation 
The  Etiquette  of  the  Bar.— 5.  Compulsory  Examination  for  the 


t.  RecdleotloBS  of  die  Mamter  Bar. 

of  the  Lawyers  In  Parliament.— 4  ,        _  .        _ 

Ber.-B.  The  *'  llie  Ihirnr  Tears*  War^*  of  a  PuUlic  QQestion.-7.  Indian  Uw  Reform.-B.  Lord 
Csmpbcil's  Bill.— 9.  Professional  Elocniioa,  and  Diseases  therewith  connected.— 10.  Peaers  of 
the  Society  for  Promoting  the  Amendment  of  the  Law.— 11.  Threatened  Coup  lyRtat.— 1ft.  The 
Married  women's  Property  Question.— 13.  Statute  Law  Commission.— 14.  The  Bar  Examination 
Questions. 

No  7 

1.  Lord  Tmro.'Hi.  1^  Probate  aad  Administration  Act— 3.  Lawyers  aad  Law  Reform.— 4.  JudAelal 
Appointments.— 5.  Madeleine  Smith's  L rial.— 0.  Administration  Pendente  Lite.— 7.  i'me  Grounds 
of  Faith  in  the  Statute  Law  Commission.— 8.  Lord  Brougham's  Aanual  Letter  to  Lord  Redoor. 
—9.  Franch  Law  Imperial  Government.- 10.  The  late  Sir  John  Stoddwt.— U.  DIsposa]  of 
Matters  under  Coasideiation.— lft«  Legislative  ESorts.— 13.  Doings  of  the  Assodntion  at  Bi^* 
mingham. 

No.  8. 

1.  Two  Tjectures  introductory  to  the  Study  of  the  Law.— ft.  lies  Parlements  de  France.— 3.  Evasions 
of  the  Law.— 4.  Lord  Brougham's  Acts  aad  Bilh.— 5.  Ptevisiona  of  the  oomiaa  '*  Sosslon."— o. 
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PREFACE. 


The  law  of  Lien  and  Stoppage  in  Transitu  is  of 
such  general  importance,  that  it  seems  almost  super- 
fluous to  tender  any  apology  in  presenting  to  the 
legal  profession,  and  to  the  mercantile  and  com- 
mercial public,  a  compilation  of  the  law,  and  a  digest 
of  the  leading  decisions,  upon  those  subjects.  Twenty 
years  have  nearly  elapsed  since  the  publication  of 
any  work  of  a  similar  nature ;  and  when  it  is  con- 
sidered how  deeply  the  trading  classes  are  interested 
in  the  important  and  easily  available  powers  of  pro- 
tection thus  conferred  upon  them,  by  custom  or 
common  law,  against  insolvency  or  fraud;  and,  at 
the  same  time,  how  imperfectly  these  powers  are 
understood  (as  evidenced  by  continual  litigation), 
the  subject  cannot  but  be  one  which,  if  digested 
into  a  plain  and  methodical  form,  must  be  accept- 
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able,   as   well   to   them    as   to  the    profession  at 
large. 

While,  on  the  one  hand,  the  facilities  of  self- 
defence,  afforded  by  a  prompt  and  efficacious  exer- 
cise of  the  rights  of  Lien  and  Stoppage  in  Transitu, 
have  not  unfrequently  been  the  means  of  preventing 
the  most  calamitous  losses  to  parties ;  so,  on  the 
other  hand,  the  experience  of  numberless  instances 
has  taught  us  what  serious  and  burthensome  ex- 
penses in  futile  litigation  have  too  often  resulted 
from  an  irregular  recourse  to  these  powers. 

With  a  view,  therefore,  to  supply  the  want  of 
a  complete  compendium  of  the  law  bearing  upon 
the  subject,  I  have  been  induced  to  attempt  the 
compilation  of  the  following  Treatise.  The  many 
emergencies  that  necessarily  occur  in  the  wide  and 
complicated  transactions  of  commerce,  when  resort 
is  required  to  the  peculiar  remedies  of  Lien  and 
Stoppage  in  Transitu,  before  competent  legal  advice 
can  be  obtained,  afford  me  reasonable  ground  to 
hope  that  an  endeavour  to  explain  the  nature  and 
extent  of  these  remedies  will  not  be  considered 
entirely  unavailing ;  and  if,  by  simplicity  of  ar- 
rangement,  or  facility  of  reference,   I   have  sue- 
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ceeded  in  rendering  this  important  branch  of  the 
law  more  readily  comprehended,  I  shall  feel  amply 
compensated  for  any  labour  or  anxiety  bestowed 
upon  the  attempt. 

During  the  progress  of  the  work,  I  have  been 
induced,  not  unreluctantly,  to  embody  in  its  pages 
that  branch  of  the  doctrine  of  lien,  of  which  the 
Courts  of  Equity  peculiarly  entertain  cognizance. 
With  this  object,  I  have  endeavoured  to  define  the 
operation  of  lien  upon  real  estate — whether  arising 
by  statutory  enactment,  in  the  nature  of  judgments, 
lis  pendens,  and  crown  debts— or  by  voluntary  crea- 
tion, as  instanced  in  the  deposit  of  title-deeds— or, 
by  implication,  in  the  nature  of  trusts,  arising  under 
devises  or  settlements,  or  attaching  on  behalf  of 
unpaid  vendors,  for  the  amount  of  purchase-money. 
I  have  thus  been  led  into  the  discussion  of  a  variety 
of  matter  unconnected  with  that  portion  of  the  sub- 
ject which  appertains  more  intimately  to  the  mer- 
cantile community;  and  though  I  cannot  indulge 
the  hope  that  I  have  afforded,  in  so  limited  a  space, 
more  than  a  cursory  glimpse  of  the  general  and 
leading  features  of  this  equitable  doctrine,  I  would 
yet  fain  hope  that  the  inquiry  may  be  deemed  of 
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« 

sufScient  importance  and  utility  to  justify  and  com- 
pensate for  the  consequently  protracted  length  to 
which  I  have  been  compelled  to  extend  my  obser* 
vations. 

J.  C. 

5,  Hare  Court,  Temple, 
Oct.  Ut,  1840. 
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CHAPTER  I. 


Thb  right  of  stopping  goods  in  transitu^  or,  in  other  Stoppage  in 
words,  of  resuming  possession  of  them  by  a  vendor  or  *"'^*'^* 
consignor,  before  they  reach  the  hands  of  the  vendee  or 
consignee,  is  a  purely  equitable  privilege  pertaining  to 
such  vendor  or  consignor,  so  long  as  the  price  of  the 
goods  remains  unpaid,  and  the  legal  title  continues  in 
those  parties  (1).  Till  delivery,  or  actual  payment,  or 
some  act  equivalent  to  actual  transfer  of  the  possession 
of  the  goods,  the  law  considers  the  contract  ambulatory ; 
and  in  case  of  the  insolvency  of  the  vendee  meanwhile, 
empowers  the  vendor  to  resort  to  detainer  of  them,  in 
order  to  secure  to  himself  the  payment  of  the  price. 

Founded  on  equitable  principles,  and  originally  esta- 
blished in  the  courts  of  equity,  this  doctrine  has  how- 
ever been  since  as  fnlly  recognised  and  adopted  in  the 
courts  of  law  (2).  The  power  of  re-seizure  determines 
with  the  delivery  of  the  goods,  and  there  are  no  instances 

(1)  See  LiekbarrowY,  Mourn,  2  Term  Rep.  63 ;  and  in  error,  6  East,  19, 
where  Boiler,  J.,  clearly  and  elaborately  defines  the  principles  and  distinctiTe 
rights  of  lien  and  stoppage  in  trantUu, 

(2)  Bdward$  ▼.  Brewer,  2  Mee.  &  W.  377. 
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in  which  a  vendor  or  consignor,  having  once  actually 
parted  with  the  legal  ownership,  has  been  suffered  to 
re- take  them,  in  opposition  to  a  vendee  or  consignee, 
who  has  obtained  a  legal  title. 
Lien.  The  right  of  lien,  on  the  other  hand,  is  a  strict  and 

entire  common  law  right,  existing,  as  a  general  rule,  in 
those  cases  only  where  actual  or  constructive  possession 
of  goods  is  in  the  party  claiming  to  exercise  it.  If  the 
possession  be  parted  with  after  the  lien  attaches  (except 
in  some  instances,  which  will  be  enumerated  elsewhere, 
where  by  the  usage  of  trade  or  agreement,  a  lien  for 
general  demands  is  permitted),  subsequent  repossession 
will  not  revest  the  lien  for  the  particular  claim  in  respect 
of  which  it  was  originally  exerciseable. 

"A  lien,"  Dr.  Story  observes (1),  "is  not,  in  strict- 
ness, either  s.JHS  in  re^  or  ?ljus  ad  rem^  but  simply  a  right 
to  possess  and  retain  property,  until  some  charge  attach- 
ing to  it  is  paid  or  discharged.  It  generally  exists  in 
favour  of  artisans  and  others,  who  have  bestowed  labour 
and  service  on  the  property,  in  its  repair,  improvement, 
and  preservation.  It  has  also  an  existence  in  many  other 
cases,  by  the  usages  of  trade,  and  in  maritime  transac- 
tions, as  in  cases  of  salvage  and  general  average.  It  is 
often  created  and  sustained  in  equity,  where  it  is  un- 
known at  law,  as  in  cases  of  the  sale  of  lands,  where  a 
lien  exists  for  the  unpaid  purchase-money.  It  is  not 
confined  to  mere  cases  of  labour  and  services  on  the  very 
property,  or  connected  therewith,  but  it  is  often,  by  the 
usage  of  trade,  extended  to  cases  of  a  general  balance  of 
accounts  in  favour  of  factors  and  others .**' 

The  origin  of  the  right  of  lien  has  been  ascribed  to  the 
Roman  law,  which  recognised  in  a  vendee  no  actual  title 
or  dominion  by  the  mere  sale,  unless  payment  or  satis- 
faction were  made,  or  security  given  for  the  price,  ex- 
cluding the  notion  of  a  lien.     "  Quod  vendidi,  non  aliter 

(1)  See  Treat,  on  Equity. 
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jU  aceipientis^  quam  si  out  pretium  nobis  solutum  fit^  aut 
satis  eo  nomine  factum^  vel  etiamjidem  habuerimus  emptcri 
sineuUA  satisfactione  (1).^'  Thus  far  the  Roman  law  was 
co-extensive  only  with  the  acknowledged  rights  of  yendors 
in  this  country,  whether  by  the  exercise  of  lien  on  those 
articles  of  which  possession  has  not  been  taken,  either 
actually  or  constructiyely,  by  the  vendee,  or  by  that  of 
stoppage  in  transitu^  where  the  goods  are  in  transit  but 
have  not  reached  his  hands*  It,  however,  vested  in  a 
vendor  a  right  of  seizure,  after  delivery  to  a  vendee,  or 
even  after  a  subsequent  sub-sale,  while  in  the  possession 
of  a  second  vendee,  if  payment  of  the  price  was  not  duly 
made.  In  our  law,  when  a  man  sells  goods,  he  sells 
them  on  the  credit  of  the  buyer ;  and  if  he  deliver  the 
goods,  the  property  is  altered,  and  he  cannot  recover 
them  back  again,  though  the  vendee  immediately  be-* 
comes  bankrupt  (2).  The  right  of  the  vendor,  while  the 
goods  continue  in  his  possession,  is  that  of  lien ;  but  when 
the  delivery  is  to  be  at  a  distant  place,  and  the  goods  are 
in  actual  transit,  his  right  is  that  of  stoppage  in  transitu. 
*^I  state  it  to  be  a  clear  proposition,"  observed  Lord 
Lojighborongh  (3),  ^'that  the  vendor  of  goods  not  paid 
for,  may  retain  the  possession  against  the  vendee,  not 
by  aid  of  any  equity,  but  on  grounds  of  law.  Our  oldest 
books  (4)  consider  the  payment  of  the  price  (day  not  being 
given)  as  a  condition  precedent,  implied  in  the  contract 
of  sale ;  and  that  the  vendee  cannot  take  the  goods,  nor 
sue  for  them,  without  tender  of  the  price.  If  day  has  * 
been  given  for  payment,  and  the  vendee  can  support  an 
action  of  trover  against  the  vendor,  the  price  unpaid  must 
be  deducted  from  the  damages,  in  the  same  manner  as 
if  he  brought  his  action  on  the  contract  for  the  non- 

(1)  Dig.  lib.  18,  tit.  1,  1,  19 ;  Story  on  Eq.  vol.  2,  p.  469. 

(2)  lAckbarrow  t.  MoMon,  2  T.  R.  63 ;  1  H.  Bl.  357 ;  6  East,  21. 

(3)  Mamm  ▼.  lAckbarrowt  in  error. 

(4)  See  Hob.  41,  and  the  Year  Book  there  cited. 
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delivery  (1).  The  sale  is  not  executed  before  delivery ; 
and  in  the  simplicity  of  former  times,  a  delivery  into  the 
actual  possession  of  the  vendee  or  his  servant,  was  always 
supposed.  In  the  variety  and  extent  of  dealing,  which 
the  increase  of  commerce  has  introduced,  the  delivery 
may  be  presumed  from  circumstances,  so  as  to  vest  a 
property  in  the  vendee.  A  destination  of  the  goods  by 
the  vendor  to  the  use  of  the  vendee ;  the  marking  them 
or  making  them  up  to  be  delivered  ;  the  removing  them 
for  the  purpose  of  being  delivered,  may  all  entitle  the 
vendee  to  act  as  owner,  to  assign,  and  to  maintain  an 
action  against  a  third  person,  into  whose  hands  they  have 
come.  But  the  title  of  the  vendor  is  never  entirely  di* 
vested,  till  the  goods  have  come  into  the  possession  of 
the  vendee.  He  has,  therefore,  a  complete  right,  for  just 
cause,  to  retract  the  intended  delivery,  and  to  stop  the 
goods  in  transitu.*^ 

The  essentia]  foundation  of  the  right  of  lien,  as  observed, 
is  possession  ;  that  of  stoppage  in  transitu^  non-delivery 
to  the  vendee.  In  other  words,  the  one  empowers  a  right 
of  detention,  so  long  as  the  vendor  has  not  relinquished 
possession  of  the  goods ;  and  the  other,  an  extended  right 
of  resuming  possession  even  where  he  has  parted  with 
the  goods,  at  any  time  before  they  reach  the  hands  of 
the  vendee. 

There  are,  it  is  true,  particular  instances  in  which  the 
required  possession  is  dispensed  with,  in  the  exercise  of 
the  right  of  lien,  as  in  maritime  liens  such  as  for  seamen's 
wages,  and  on  bottomry  bonds ;  so,  also,  where  the  pos- 
session is  constructively  in  the  party  claiming  the  lien, 
by  the  agency  of  a  third  person.  The  courts  of  equity 
and  statutory  enactment  have  also  allowed  the  exercise 
of  the  right  of  lien  in  numerous  instances,  where,  from 
the  nature  of  the  transaction,  possession  must  necessarily 

(1)  Snee  v.  Prticot,  1  Atk.  245. 
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have  ceased.  Of  this  nature  is  the  lien  on  real  estate 
for  the  amount  of  purchase-money — the  lien  of  judg- 
ment, and  implied  lien  in  cases  of  trust,  and  various 
others  that  are  hereafter  discussed. 

Thus,  a  lien  has  been  decreed  upon  the  inheritance  of 
an  estate  in  the  West  Indies,  after  the  death  of  the  tenant 
for  life,  who  has  supplied  it  with  necessaries.  And  allow- 
ance has  been  decreed  in  respect  of  advances  for  such 
supplies  by  persons  acting  as  consignees,  not  under  a 
regular  appointment,  but  with  permission  of  the  owners, 
or  by  one  tenant  in  common  ;  if  not  upon  the  ground  of 
lien  by  the  colonial  law  or  usage,  upon  the  nature  of  the 
subject  requiring  expenditure,  as  in  the  case  of  mines, 
allum  works,  &c.,  distinguished  from  a  mere  landed  estate 
in  this  country  (1). 

There  are,  however,  few  exceptions  to  the  general  and 
guiding  rule  at  law,  and  these  will  be  treated  of,  and 
more  fully  defined  in  their  proper  place. 

The  right  of  stoppage  in  transitu,  on  the  other  hand, 
accruing,  as  the  term  denotes,  after  possession  has  been 
parted  with^  depends  for  its  existence  on  the  ambulatory 
nature  of  the  contract,  and  though  an  extension  of,  and 
of  later  origin  than,  the  right  of  lien,  is  of  less  general 
application.  '*  It  is  not,"  observed  Mr.  Justice  Bay- 
ley  (2),  "  a  mere  lien,  which  a  vendor  will  forfeit  if  he 
parts  with  the  possession,  but  grows  out  of  his  original 
ownership  and  dominion.  If  goods  are  sold  on  credit, 
and  nothing  is.agreed  on  as  to  the  time  of  delivering 
them,  the  vendee  is  immediately  entitled  to  the  posses- 
sion, and  the  right  of  possession,  and  the  right  of  pro- 
perty, vest  in  him  at  once ;  but  his  right  of  possession  is 
not  absolute ;  it  is  liable  to  be  defeated  if  he  become 
insolvent  before  he  obtains  possession.  To  exercise  the 
right  of  stoppage  in  transitu,  the  party  claiming  it  must 

(1)  Scoti  V.  Netbit,  14  Ves.  J.  438. 

(2)  Bioxmn  ▼.  Bandert,  4  B.  &  C.  948  ;  7  D.  &  R.  396. 
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either  be  substantially  the  owner  of  the  goods,  or  acting 
in  the  character  of  vendor,  and  the  claim  in  respect  of 
which  the  seizure  is  made,  must  be  limited  to  the  unpaid 
price  of  the  particular  goods.  Such  character  and  such 
limitation  are  not  essential  to  the  exercise  of  the  power 
of  lien,  for  others,  it  has  been  shown,  besides  vendors, 
possess  this  right,  and  in  many  cases^  may  exercise  it  for 
the  recovery  of  a  general  demand,  arising  out  of  prior 
transactions. 

What  constitutes  the  requisite  ownership,  whether  as 
vendor,  consignor,  or  agent,  and  what  the  trapsitus, 
during  which  the  privilege  of  resuming  possession  of 
goods  sold  may  be  exercised,  are  subjects  for  after  dis- 
cussion, when  treating  on  the  particular  nature,  rights, 
and  incidents  of  stoppage  in  transitu. 

Since  mercantile  transactions  have  formed  so  promi- 
nent a  feature  in  the  affairs  of  this  country,  which  owes, 
as  has  been  remarked,  the  great  advantage  it  possesses 
over  most,  if  not  all  other  parts  of  the  known  world,  in 
point  of  foreign  trade,  to  the  extent  of  credit  given  on 
exports,  and  the  ready  advances,  made  on  imports,  it  has 
been  the  object  of  the  courts  to  adopt  some  clear  and 
definite  principles  for  the  decision  of  questions  of  this 
nature.  Instead,  therefore,  of  throwing  all  the  evidence 
together,  and  leaving  all  the  circumstances  of  the  case 
generally  to  the  jury,  thereby  deciding  individually,  as  it 
were,  according  to  the  facts  and  features  of  each  separate 
case,  the  great  study  has  been  to  find  Bojfie  certain  gene- 
ral principles  which  shall  be  known  to  all  mankind,  not 
only  to  rule  the  particular  case  under  consideration,  but 
to  serve  as  a  guide  for  the  future  (1). 

In  defining  these  principles,  and  in  commenting  on  the 
respective  rights  of  lien  and  stoppage  in  transitu^  I  may 
perhaps  render  the  subject  more  clear  and  intelligible, 

(I)  Per  Bailor,  J.»  Maitm  v.  JJekbarrtntt  in  error,  6  East,  19. 
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by  confining  my  observations,  in  the  first  place,  to  the 
existing  law  of  lien ;  and  by  devoting  a  separate  portion 
of  the  treatise  to  the  law  as  it  applies  to  stoppage  in 
transitu.  With  this  view  I  propose,  therefore,  first, — to 
state  the  general  natare  and  incidents  of  lien,  and  to 
point  out  the  decisions  particularly  bearing  upon  this 
subject ;  and  secondly, — the  specific  remedies  and  privi- 
leges of  parties  in  respect  of  goods  in  transitu. 


CHAPTER  U. 

GENERAL  NATURE  AND  INCIDENTS  OF  LIEN. 

The  right  of  lien  constitutes  a  valid  and  frequent  de-  Right   of  lien 
fence  at  common  law,  and  is  founded  on  principles  off^Q^^^^^^^o^] 
commercial  policy  and  convenience,  with  which  it  would  >noii  Uw. 
be  not  less  dangerous  than  impolitic  to  interfere.     Its 
practical  importance  is  demonstrated  by  the'  numerous 
cases  in  which  such  right  is  called  into  action  ;  and  when 
we  consider  the  fluctuation  of  commerce,  and  the  extreme 
danger  and  risk  to  which  merchants  and  traders  gene- 
rally would  be  subjected,  by  the  sudden  insolvency  of 
their  customers  and  correspondents,  were  it  not  that  the 
law  has  recognised  a  safeguard  of  this  nature,  we  cannot 
but  rejoice,  that  the  decisions  upon  the  subject  have  ena- 
bled us  to  arrive  at  some  definite  and  intelligible  prin« 
ciple  for  our  guidance  and  direction. 

An  analogy  has  been  attempted  to  be  drawn  between  Right  of   lien 
the  respective  rights  of  lien  and  set-off,  and  these  rights  •ome^^rw^cti 
are  certainly  so  far  analogous,  that  the  effect  of  each  is  analogous. 
to  prevent  circuity  of  action ;  an  inconvenience  against 
which  partial  provision  only  was  made  by  the  common 
law,  in  the  allowance  of  the  former  right  (I). 

(I)  Wliit.  onXien,  p.  2* 
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In  order  to  elucidate  more  particularly  the  subject 
immedia.tely  under  discussion,  it  may  not,  perhaps,  be 
out  of  place  to  explain  as  concisely  as  possible  the  origin 
of  set-off,  its  nature,  and  the  distinction  between  that 
right  and  the  common  law  privilege  of  lien. 
Right  of  Bet-off  The  right  of  set-off  is  a  statutable  right,  and  may  be 
defined.  pleaded  in  all  cases  of  mutual  credit,  or  where  mutual 

debts  are  due  between  the  respective  parties  to  a  suit. 
*^  Natural  equity  says,  that  cross  demands  shall  compen- 
sate each  other,  by  deducting  the  less  sum  from  the 
greater,  and  that  the  difference  is  the  only  sum  that  can 
be  justly  due"(l). 

It  is,  indeed,  but  a  principle  of  common  reason  and 
justice,  that  when  two  parties  are  mutually  indebted,  the 
balance  only  shall  be  paid ;  and  that  one  of  the  parties 
shall  not  be  compellable  to  pay  the  debt  which  he  has 
incurred,  and  be  left  to  sue  for  that  to  which  he  is  en- 
titled. Such  principle  forms  an  essential  part  of  the  civil 
law ;  and  the  effect  of  mutual  debts,  in  thus  destroying 
each  other,  is  distinguished  by  the  term  compensation ; 
the  extinction  or  reduction  of  the  one  debt  ensuing  im- 
mediately, and  by  operation  of  law,  upon  the  other  being 
contracted  (2). 
Formerly  the  Formerly,  however,,  this  equitable  principle  of  set-off 
not  available  IT^^  ^^^  available  as  a  defence  at  law.  For  the  sake  of 
a  defence.  the  forms  of  proceeding,  and  for  the  convenience  of  trial, 
both  parties  were  under  the  necessity  of  suing  for,  and 
recovering  separately,  their  respective  demands.  By  the 
common  law  of  England,  though  a  plaintiff  was  indebted 
to  a  defendant  in  as  much,  or  even  more,  than  the  de- 
fendant was  indebted  to  him,  it  afforded  no  answer  to  an 
action.  He  was  obliged,  in  the  first  instance,  to  satisfy 
the  plaintiff's  demand,  and  then  to  resort  to  a  separate 
action  for  the  recovery  of  his  own. 

(1)  Per  Lord  Mansfield,  Gr^en  ▼.  Parmer,  4  Burr.  2220;  1  Bl.  651. 

(2)  See  Appendix,  Pothier's  Treatiie  on  Obligations. 
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To  remedy  the  glaring  incoDvenience  and  injastice  re«  statutes  allow- 
suiting  from  the  circaitous  mode  of  procedure  that  was^^^^^f^^^ 
necessary  to  be  adopted  in  the  recovery  of  cross-demands,  off  in  cases  of 
various  legislative  enactments'  were,  at  different  times,  ^    * 

passed,  to  enable  parties  to  set  off  their  mutual  claims 
against  each  other.  The  first  statute  which  recognised 
this  power  was  the  4  &6  Anne,  c.  17;  then  followed  a 
temporary  statute,  5  Oeo.  1,  c.  11,  and  subsequently  the 
6  Geo.  2,  c.  30,  and  the  46  Geo.  3,  c.  135,  each  being 
however  confined  in  its  operation  to  cases  of  bankruptcy. 
The  salutary  effect  of  these  statutes  was  perceptibly 
felt.  Assignees  of  a  bankrupt  could  no  longer  sue  for, 
and  recover  from  a  debtor  to  the  estate,  any  sum  except 
the  balance  of  accounts  between  the  parties.  The  debt 
of  one  might  be  set  off  against  the  debt  of  the  other,  not- 
withstanding any  prior  act  of  bankruptcy  committed  by 
the  bankrupt  before  the  credit  was  given  to,  or  the  debt 
contracted  by  him,  provided  such  credit  was  given  two 
calendar  months  beifore  the  date  and  suing  forth  of  the 
commission,  and  that  the  person  claiming  the  benefit  of 
the  set-off  had  no  notice  of  any  prior  act  of  bankruptcy 
committed  by  the  bankrupt,  or  that  he  was  insolvent  or 
had  stopped  payment.  Thus  the  law  remained  till  the  pas- 
sing of  the  6  Geo.  4,  c.  16,  for  the  amendment  of  the  laws 
relating  to  bankrupts,  which  repeals  the  former  statute, 
and  contains  a  provision  similar  in  effect,  but  more  exten- 
sive in  its  application,  than  those  already  referred  to.  By 
this  statute,  the  balance  of  accounts  is  in  like  manner 
rendered  the  only  sum  claimable  by  either  party,  but 
the  period  within  which  the  credit  shall  have  been  given, 
or  the  debt  contracted,  is  extended  to  the  issuing  of  the 
commission,  provided  the  person  claiming  the  set-off  in 
respect  of  such  credit  or  debt,  had  not  at  the  time  no- 
tice of  any  act  of  bankruptcy,  or  of  the  trader  being  in- 
solvent, or  having  stopped  payment  (1). 

(1)  6  Geo.  4,  c.  16,  s.  50,  enacts,  in  these  words  : — "  Where  there  has 
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Statutes  of  set-  This  beneficial  provision  in  case  of  bankruptcy  was 
o^m  genera  ^^^^  more  generally  applied,  by  the  2  Geo,  2,  c.  22, 
which  was  followed  by  the  perpetual  statute,  8  Oeo.  2, 
c.  24,  enabling  defendants,  in  all  cases,  to  set  off  debts 
due  to  themselves,  against  those  for  which  they  were 
sued. 

The  law  as  it  now  stands  gives,  it  is  seen,  in  case  of 
bankruptcy,  the  right  of  set-off  where  there  are  mutual 
debts,  or  has  been  mutual  credit,  but  in  all  other  cases 
it  is  confined  to  claims  in  the  nature  of  a  debt,  **  reduced 
or  reducible  to  a  certain  or  specific  pecuniary  amount,  and 
recoverable  in  an  action  ez  contractu^  as  assumpsit,  debt, 
or  covenant""  (!)• 
statutory  pro-      Thesc  Statutes  effectually  removed  the  inconvenience 
visionsconfined  resulting  from  the  former  circuitous  mode  of  action  for 
demmlS!"^     the  recovery  of  debts,  and  the  plea  of  set-off  soon  be- 
came one  of  the  most  frequent  defences  on  record — ^still 
their  provisions  did  not  extend  to  goods,  or  other  specific 
articles  wrongfully  detained,  and  except  so  far  as  they 
could  be  construed  as  a  pledge,  a  defendant  was  unable  to 
call  upon  a  plaintiff  to  pay  what  might  happen  to  be  due 

been  muhtal  eredii  given  by  the  bankrupt  and  any  other  person,  or  where 
there  are  mutual  debit  between  the  bankrupt  and  any  person,  the  oommis* 
sioners  shaU  state  the  account  between  them,  and  one  debt  or  demand  may 
be  set  against  another,  notwithstanding  any  prior  act  of  bankruptcy  com* 
mitted  by  such  bankrupt,  before  the  credit  given  to,  or  the  debt  contracted 
by  him,  and  what  shall  appear  due  on  either  side,  on  the  balance  of  such 
account,  and  no  more,  shall  be  claimed  or  paid  on  either  side  respectively; 
and  every  debt  or  demand  hereby  made  provable  against  the  estate  of  the 
bankrupt,  may  also  be  set  off,  in  manner  aforesaid,  against  such  estate ;  pro- 
vided that  the  person  claiming  the  benefit  of  such  set-off  had  not,  when  such 
credit  was  given,  notice  of  an  act  of  bankruptcy  by  such  bankrupt  com- 
mitted." 

But,  before  these  statutes,  when  the  nature  of  the  employment,  transac- 
tion, or  dealing,  necessarily  constituted  an  account  consisting  of  receipts  and 
payments,  debts  and  credits,  the  balance  only  was  considered  as  the  debt, 
and  could  only  be  recovered.     Green  v.  Parmer,  4  Burr.  2220. 

(1)  Chit,  on  Contracts,  658. 
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upon  them,  for  the  statutes  applied  only  to  the  pecuniary 
claims  of  the  several  parties. 

The  courts,  however,  by  an  extended  and  liberal  con-  Courts  recog. 
struction  of  the  meaning  of  mutual  credit^  soon  effected  ^  of  bank. 
substantial  and  equitable  relief  in  favour  of  creditors  hold-  rnptcy  on  pnn- 
ing  the  goods  of  bankrupts,  either  by  viewing  the  trans-  CTedit?  ™^ 
action  as  one  of  account  current  between  the  creditors 
and  bankrupts,  or,  where  the  goods  were  already  in  pledge 
for  part  of  a  debt,  by  deeming  such  pledge  upon  the  like 
principle,  as  security  for  the  residue  (1).  ''  It  would  in- 
deed have  been  a  hardship,^'  observed  the  Lord  Chancel- 
lor, in  ex  parte  Deeze^  1  Atk.  228,  ^'  to  have  said  that 
mutual  credit  should  be  confined  to  pecuniary  demands, 
and  that  if  a  man  had  goods  in  his  hands  belonging  to  a 
debtor  of  his,  which  could  not  be  got  from  him  without 
an  action  at  law,  or  bill  in  equity,  that  it  should  not  be 
considered  as  mutual  credit.^  In  all  instances,  there- 
fore, where  the  circumstances  of  the  case  were  such,  that 
prior  usage,  implied  or  actual  agreement  between  the 
parties,  or  mutual  credit  and  account,  could  be  inferredy 
the  courts  extended  their  protection  in  behalf  of  creditors 
holding  the  goods  of  their  debtors.  '^  Convenience  of 
commerce  and  natural  justice,"  as  observed  by  Lord 
Mansfield  (2),  ^^  are  on  the  side  of  liens,***  and  nothing 
would  exceed  the  hardship  to  which  parties  would,  at  all 
times,  be  subjected,  if  compelled  to  restore  the  goods  of 
a  debtor,  without  enforcing  previous  satisfaction  of  any 
debt  due  to  them. 

The  recognition  of  the  plea  of  lien  is  of  universal  im-  Flea  of  lien. 
portance  ;  and  daily  practice  shows  how  frequently  it  is 
advanced  as  a  defence  in  actions  for  torts^  as  well  as  in 


(1)  See  Dtwuaindraif  v.  Metcaff,  2  Vera.  691 ;  and  Cktgmanyr.  Darby ^  2 
Vem.  117 ;  where  this  doctrine  liad  heen  recognised  hj  the  courts,  even 
before  the  statute  of  ^nne;  and  see  Jonet  y,  Smitk,  2  Yes.  J.,  378; 
AitUmwT,  CUupiim,  6  Yes.  J.,  229;  tap  parte  Lanfftton,  17  Yes.  J.,  231. 

(2)  Green  ▼.  Farmer,  4  Barr.  3220 ;  1  Bl.  651. 
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actions  of  assumpsit^  for  the  recovery  of  specific  goods. 

Distinction  be-  as  well  as  money.     Hence  arises  an  important  distinc- 

''^d^n  "^''^^     **o^  between  the  relative  rights  of  lien  and  set-off,  for  by 

the  common  law,  a  set-off  is  not  pleadable!  in  reduction 

of  any  claim  without  express  agreement,  and  the  statutes 

of  set*off  allow  it  only  in  actions  ex  contractu^  and  not  in 

actions  for  tort  (1). 

Set-off  can  be        Another  distinction  between  these  rights  exists  also  in 

pleaded  only  to  |.jjjg  respect,  that  the  pecuniary  debt  which  the  statutes 

an  amount  * 

imaUer  than,  or  allow  to  be  set  off  by  one  party  against  the  other,  is 

*^©d^fOT  bn^*   ®'*^^'  ^f  *  smaller  amount  than  that  sought  to  be  re- 
lien  eziatson    covered,  or  precisely  the  same,  and  the  recovery  of  the 
amouS'^"'^  residue,  if  the  original  set-off  exceeds  the  sum  for  which 
a  defendant  is  sued,  must  be  effected  by  a  separate  ac- 
tion (2);   while,  on  the  other  hand,  goods  or  specific 
articles  to  any  value,  considered  by  law  a  pledge  in  the 
hands  of  a  creditor,  may  be  detained  till  satisfaction  of 
his  claim,  however  disproportionate  in  amount. 
Set-off  not  A  third  distinction  is  this:  a  claim  of  set-off  is  not 

bMTed^by  stet.  pl«*dable  in  answer  to  an  action,  if  the  debt,  in  respect 
of  limitations;  of  which  such  sct-off  arises,  has  been  barred  by  the  sta- 
bc  debSncdTM  **^*®  ^^  limitations.  The  legal  remedy  for  the  recovery 
lien  notwith-  of  the  sum  as  a  substantive  debt  being  defeated,  it  fol- 
lows  necessarily,  that  the  defendant  cannot  rely  upon 

(1)  Layeoek  t.  Tqfirea,  2  Chit,  531 ;  Lq^ifitrdT,  FMeher,4  Term,  Rep. 
511. 

(2)  The  effect  of  a  plea  of  set-off  is  the  same  in  actions  of  assumpsit  and 
debt  on  simple  contract.  The  defendant  is  entitled  to  prove  under  this 
plea  as  much  as  he  can  to  be  due  to  himself,  which,  though  smaller  than 
the  plaintiff's  claim,  may  be  taken  in  connearion  with  other  pleas,  as  an 
answer  to  the  plaintiff's  case.  But  when  a  defendant  under  a  plea  of  set-off  to 
the  whole  declaration,  proves  a  sum  of  money  owing  to  him  from  the  plaintiff 
less  than  the  amount  of  the  daim  which  the  plaintiff  has  established,  he  is 
not  entitled  to  have  a  verdict  entered  for  him  on  that  issue  for  the  amount 
which  he  has  so  proved,  but  the  issue  must  be  found  for  the  plaintiff;  un- 
less all  the  pleas  together  cover  the  whole  cause  of  action.  7\tek  v.  TVek, 
5  Mee.  &  W.  109 ;  and  see  Moore  v.  Butlifit  7  Ad.  &  EIL  595 ;  2  Nev.  &  P. 
436  i  Coutim  v.  Paddon,  2  C.  M.  &  R.  547. 
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it  as  an  answer  to  the  legal  claim  for  which  he  is 
sued(l).  The  statute  of  limitations  may,  however,  have 
run  against  a  demand,  yet,  if  a  creditor  obtain  possession 
of  goods,  on  which  he  has  a  lien  for  a  general  balance, 
he  may  hold  them -for  that  demand  by  virtue  of  such 
lien,  for  the  debt  is  not  discharged  or  extinguished,  but 
the  remedy  by  action  only  (2). 

Again,  there  is  this  distinction  between  the  two  rights.  Lien  cannot  be 
that  lien  attaches  upon  the  specific  property  upon  which  2tor  debUbr 
it  is  deemed  a  security  so  long  only  as  the  particular  wUcb  it  ie  se- 
debt,  in  respect  of  which  it  is  claimed,  remains  unpaid ;  bu"^t-offTn-* 
and  though  other  debts  be  due  from  the  owner  of  the  ci«»dc«  aU  nm- 

1  •ii*  1  ii*!        Atualdebtsin 

property,  they  will,  m  general,  vest  no  extended  right  of  the  same  right. 
detainer;  while,  on  the  other  hand,  the  right  of  set-off 
embraces  all  debts  mutually  due  in  the  same  right. 

It  frequently  happens  that  in  each  case  the  remedy  is 
insufficient  to  accomplish  a  final  and  satisfactory  settle- 
ment.    In  the  one,  the  security  may  be  relinquished 

(1)  Eemingitm  ▼.  Sievent,  Str.  1271. 

(2)  Sptart  Y.  Hartlejfy  3  Esp.  Rep.  81 ;  Higgint  y.  Scot,  2  B.  &  Ad.  413. 
The  statute  21  Jac.  1,  c.  16,  s.  3,  (regulating  the  limitation  ai  to  per- 
sonal actions),  enacts,  "  That  all  actions  of  account,  and  upon  the  case 
(other  than  such  accounts  as  concern  the  trade  of  merchandise  between 
merchant  and  merchant,  their  factors  or  senrants),  and  all  actions  of  debt 
grounded  upon  any  lending  or  contract,  without  specialty,  and  aU  actions  of 
debt  for  arrearages  of  rent,  shall  be  commenced  and  suf  d  within  six  years 
next  after  the  cause  of  such  action  or  suit,  and  not  after." 

The  sUt.  3  &  4  WiU.  4,  c.  27,  s.  40,  enacts,  **  That  no  action  or  suit,  or 
other  proceeding,  shaU  be  brought  to  recoTcr  any  sum  of  money  secured  by 
any  mortgage,  judgment,  or  lien,  or  otherwise  charged  upon  or  payable  out 
of  any  land  or  rent,  at  law  or  in  equity,  or  any  legacy,  but  within  twenty 
years  next  after  a  present  right  to  receive  the  same  shall  have  accrued  to 
some  person  capable  of  giving  a  discharge  for  or  release  of  the  same,  unless 
in  the  meantime  some  part  of  the  principal  money,  or  some  interest  thereon, 
shaU  have  been  paid,  or  some  acknowledgment  of  the  right  thereto  shall  have 
been  given  in  writing,  signed  by  the  person  by  whom  the  same  shaU  be  payable, 
or  his  agent :  and  in  such  case  no  such  action,  or  suit,  or  proceeding,  shall 
be  brought  but  within  twenty  years  after  such  payment  or  acknowledgment, 
or  the  last  of  such  payments  or  acknowledgments,  if  more  than  one  was 
given." 


14 


OEKERAL   NATURE 


during  the  existence  of  further  claims  against  the  owner 
of  the  property,  and  in  the  other,  the  power  of  set-off 
not  admitting  a  demand  larger  than  the  debt  sued  for, 
may  compel  the  party  exercising  it,  to  adopt  ulterior 
steps  for  the  recovery  of  the  residue  of  his  claim. 

Matual  credit.  The  statute  relating  to  mutual  credit  between  bank- 
rupts and  others,  alone  admits  of  complete  justice  being 
done  to  both  parties  in  the  same  suit,  in  every  case  to 
which  it  extends,  for  it  provides,  that  the  account  shall 
be  stated,  and  the  balance  paid  on  whichever  side  it  may 
be  due,  whether  to  the  plaintiff,  or  to  the  defendant(l)« 

Right  of  Hen        The  right  of  lien  on  the  one  part,  and  the  right  of  set- 

bSl^Iidrtentf  ^^  ^^  *®  ^***®''  ™*y  ^^^  ^  co-existent,  yet  the  latter 
yet  set-off  is  cannot  be  pleaded  in  answer  to  the  lien  without  a  spe- 
^answer'to^  cific  agreement  between  the  parties,  that  the  one  debt 
lien.  shall  be  set  off  against  the  other.     Under  such  agree- 

ment, the  set-off  may  be  construed  as  a  payment,  so  as 
to  extinguish  the  debt  for  which  the  lien  arises,  but  not 
otherwise.  The  parties,  it  is  true,  have,  in  such  case, 
mutual  claims  against  each  other ;  but  there  is  this  dif- 
ference, that  one  claims  the  advantage  of  a  security  for 
his  debt,  which  the  other  has  not ;  and  unless  there  be  a 
']  specific  agreement  to  that  effect,  it  would  be  unreason- 

able that  he  should  be  deprived  of  the  benefit  of  his 
lien  (2). 

Having  thus  far  adverted  to  the  distinctive  rights  of 

lien  and  set-off,  I  shall  now  proceed  to  point  out  the 

different  species  of  lien,  and  the  circumstances  under 

which  the  right  to  each  may  be  acquired  and  exercised. 

Two  denomina-      There  are  two  denominations  of  lien — ^the  one  a,  parti- 

Mnend^and"""  ^"^  ^  specific  Ken,  given  by  the  policy  of  the  common 

specific  lien,     law,  and  the  custom  of  the  realm,  and  attaching  only 

upon  the  specific  chattels,  for  the  unpaid  price,  or  car- 

(1)  Whit,  on  Lien,  p.  6. 

(2)  Pmmock  t.  Harrittm,  1  Horn  &  Hnrl.  114  ;  3  Mee.  &  W.  532,  8,  C. ; 
and  see  Clarke  ▼.  Fell,  1  Nev.  &  M.  244. 
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riage  thereof,  or  for  the  work  and  labour  bestowed  there* 
upon ; — the  other,  a  general  lien^  empowering  detention 
of  the  goods,  not  only  for  demands  arising  out  of  the 
article  retamed,  but  for  a  general  balance  of  accounts, 
relating  to  dealings  of  a  like  nature.  '^  The  latter,'''  as 
observed  by  Lord  Ellenborough,  C.  J., (I)  "is  an  en- 
croachment upon  the  common  law,"  and  is  consequently 
regarded  by  the  courts  with  an  eye  of  extreme  jealousy. 
Hence,  in  the  absence  of  some  general  usage  affecting 
the  custom  of  the  realm — an  express  agreement  between 
the  contracting  parties-— or  evidence  to  show  that  such 
was  their  common  mode  of  previous  dealing,  the  courts 
discourage  further  extension  of  such  general  privilege, 
and  a  jury  is  warranted  in  negativing  any  right  beyond 
the  specific  lien  to  which  parties  are  entitled  at  common 
law. 

To  establish  a  general  lien,  on  the  ground  of  usage.  General  lien, 
strong  and  satisfactory  evidence  must  be  adduced  of  an-  ^Sige^mLrbc 
cient,  numerous,  and  important  instances,  in  which  the  proved  by  nu- 
right  has  been  exercised.     When  the  usage  is  general,  S^'SSincw" 
and  prevails  to  such  an  extent  that  all  parties  contracting 
may  be  supposed  conusant  of  it,  they  will,  of  necessity, 
be  bound  by  the   custom  (2);   for  the  usage  of  trade 
amounts  to  evidence  of  contract ;  and  where  such  usage 
is  general,  and  has  been  so  long  established  as  to  afford 
a  presumption  of  its  being  commonly  known,  it  is  only 
fair  to  conclude  that  the  parties  contracted  with  reference 
to  it  (3).    The  uniformity  and  frequency  of  the  instances 
of  such  usage  are  facts,  upon  which  a  jury  may  be  called 
to  infer  a  generally-acknowledged  and  recognised  mode 
of  dealing. 

On  the  other  hand,  recent  or  particular  instances  of^^entin- 

(1)  EuBJiforik  ▼.  ffadfield,  7  East,  229. 

(2)  Holdeme$9  v.  ColUnton,  7  B.  &  C.  212  ;  1  Man.  &  R.  55. 

(3)  Rus^orih  t.  Ha^ld,  6  Eaat,  518 ;  Bleaden  t.  ffaneoek,  4  Car.  & 
P.  156. 
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stances  not       detention  will   not  warrant  the  conclasion  of  general 

sufficient  to  !••*•  jai_  •lx'jj 

warrant  a  ge-  nsage»  for  it  IS  sappoBed  to  have  been  founded  on  con- 

nerai  nsage.      tracts  repeated  so  frequently,  and  so  notorious,  that  everj 

body  must  be  considered  as  bound  to  take  notice  of  it(l). 

The  instances  in  which  this  usage  has  been  established 

are  by  no  means  numerous,  and  the  right  therefore  of 

general  lien  is  confined  to  comparatively  few  trades. 

Inconvenience       General  liens,  it  has  been  observed,  are  a  great  incon- 

o  genera    ens.  ygjjjgjjgg  ^q^  ^jj^  bulk  of  the  trading  community,  because 

they  give  a  particular  advantage  to  certain  individuals 
who  claim  to  themselves  a  special  privilege  against  the 
body  of  creditors  at  large,  instead  of  coming  in  with 
them  for  an  equal  share  of  the  insolvents  estate.  All 
these  general  liens  infringe  upon  the  system  of  the  bank- 
rupt laws,  the  object  of  which  is  to  distribute  the  debtor's 
estate  proportionally  amongst  all  the  creditors,  and.  they 
ought  not  to  be  encouraged  (2).  Yet  there  are  some 
traders  to  whom  the  law  has  reasonably  allowed  this 
apparent  advantage  over  others ;  and  it  might  not,  in- 
deed, have  seemed  contrary  to  stric  justice,  that  an 
extension  of  the  right  should  have  been  granted  in  all 
cases  where  a  subject  of  the  realm  has  the  power  of 
compelling  a  trader  to  receive  goods  for  the  purposes  of 
trade,  without  any  right,  on  the  part  of  the  latter,  of 
compelling  the  condition  of  general  lien.  This  legal 
obligation  to  exercise  their  trade  when  requested,  as  in 
the  case  of  common  carriers,  and  farriers ;  or,  in  the 
case  of  an  innkeeper,  to  receive  a  guest,  if  required,  has 
vested  in  them  a  particular  lien  upon  the  specific  goods 
entrusted  to  them,  in  the  one  case,  and  upon  the  property 
of  the  guest  in  the  other,  for  the  particular  work  done, 
or  entertainment  and  necessaries  supplied  ;  but  the  right 
to  a  more  extensive  lien  has,  notwithstanding,  been  de- 
nied, except  when  supported  by  the  required  testimony 

(1)  Oppenheim  t.  Rtagel,  3  Bos.  &  Pul.  50. 

(2)  Per  Le  Blanc,  J.,  in  RwJiforth  v.  Hadfield,  6  East,  .528. 
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of  uDTaried  usage.  Accordingly,  where  a  common  car- 
rier iittempted  to  set  up  a  lien  for  Ills  general  balance, 
upon  proof  of  one  instance  of  the  exercise  of  the  right  by 
a  person  engaged  in  the  same  trade,  so  far  back  as  thirty 
years,  accompanied  by  many  other  instances,  which  were 
either  attended  by  circumstances  which  might  have  ren- 
dered it  not  worth  the  while  of  the  parties  against  whom 
they  were  exercisedi  to  dispute  the  claim,  or  had  taken 
place  within  a  recent  period,  and  were  not  brought  home 
to  the  knowledge  of  the  person  against  whom  the  lien, 
in  that  instance,  was  claimed ;  the  jury  negatived  the 
usage,  and  the  court  refused  to  grant  a  new  trial  (1). 

If  the  right  to  insist  upon  a  general  lien  has  been  fre-  General  lien  by 
quently  established  by  evidence,   the  custom  becomes  ^Jj^^^'j^^ 
part  of  the  law  of  the  land,  and  the  courts  will  not  after-  of  the  land, 
wards  permit  it  to  be  disputed  (2).    So,  the  usage  of 
trade  constitutes  a  recognised   principle  of   law,  and 
the  law  adopts  it  upon  this  plain  understanding,  that 
where  there  is  a  prevalent  and  universal  course  and 
usage  of  trade,  all  mankind  are  deemed  to  contract  upon 
the  scale,  footing,  and  foundation  of  that  established 
course  and  practice  (3). 

This  right,  whether  founded  on  agreement,  or  other  Lien  by  agree 
arrangement  by  which  an  inference  of  such  intention  can  "J^  ^li'  ^ 
be  raised,  is  decided  on  the  same  grounds  both  at  law  uw  and  in 
and  in  equity  (4).     So,  the  resulting  effect  of  an  agree-  ^^^' 
ment,  whether  arising  by  implication,  or  entered  into 
upon  expressed  and  defined  terms,  is  precisely  alike. 
The  only  difference,  as  observed  by  Lord  Tenterden,  be- 
tween an  express  and  an  implied  contract  is  in  the  mode 
of  substantiating  it.    An  express  contract  is  proved  by 

(1)  AwVorlA  ▼.  Hat^id,  6  East,  518. 

(2)  NajfUtr  ▼.  MangUi,  1  Esp.  109}  Speart  y.  Hartley,  3  Esp.  81. 

(3)  Rex  T.  Humpkery,  I  WCM.  &  T.  191. 

(4)  QladMtwe  t.  Bvrley,  2  Mar.  404 ;    Oxekham  t.  BidaUe,  2.  Y.  &  J. 
493. 
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an  actual  agreement ;  an  implied  contract  by  circum- 
stances, and  the  general  course  of  dealing  between  the 
parties  (1) ;  but  in  effect  they  are  identical. 
General  lien  by      In  attempting  to  establish  a  right  of  general  lien 
coBtom,  founded  on  ancient  usage,  it  is  also  requisite  to  show 

Must  be  rea-    that  the  custom  is  reasonable.    Thus  where,  in  a  recent 
•^"^  *'  case  (2),  which  was  an  action  of  troyer  brought  by  the 

consignor  of  a  quantity  of  wool,  which  had  been  detained 
by  the  defendants,  on  account  of  a  general  balance  due 
from  the  plain tiff*s  factor,  the  defendants  justified  the 
detention  under  an  ancient  custom  used  in  the  trade  of 
public  warehouse-keepers  in  London,  for  a  general  lien 
upon  all  goods  housed  in  their  warehouses  for,  or  in  the 
name  of,  the  merchants  or  other  persons  by  whom  such 
warehouse-keepers  were  retained,  for  all  monies,  or  any 
balances  thereof,  due  from  such  merchants,  or  other  per- 
sons, to  such  warehouse-keepers,  on  account  of  any  ad- 
vances or  expenses  which  such  warehouse-keepers  had 
made,  or  been  put  to,  in  paying  the  duties  or  customs  by 
law  imposed  and  charged  on  goods  consigned  to  such 
merchants  and  other  persons  from  abroad  :  and  in  paying 
the  freight  and  other  charges,  and  the  advances,  charges, 
and  claims  which  the  warehouse-keepers  had  made  or 
been  put  to,  for  entering,  landing,  and  warehousing  such 
goods ;  the  court  held,  upon  a  motion  to  enter  a  verdict 
for  the  defendant,  non  obstante  veredicto^  that  the  custom 
was  an  unreasonable  one,  and  could  not  be  supported. 
In  delivering  judgment,  Tindal,  C.  J.,  observed  : — "The 
general  lien  here  claimed  is  not  confined  to  goods  the 
property  of  the  person  employing  the  warehouse-keeper, 
but  extends  to  all  goods  which  are  put  by  him,  in  his  own 
name,  into  the  hands  of  the  warehouse-keeper,  whether 
his  property  or  not.  It  renders  the  goods  of  the  foreign 
merchant,  which  have  been  consigned  to  a  London  factor 

(1)  Marzeiti  ▼.  WUHanu,  1  B.  &  Ad,  423. 

(2)  Leuckhart  v.  Cooper,  2  Hodg.  150 ;  3  Bing.  N.  C.  99. 
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for  sale,  and  by  him  put  into  the  warehouse  of  the  ware- 
house-keeper for  safe  custody,  liable  to  a  private  debt  of 
the  &ctor,  for  expenses  incurred,  in  respect  of  other 
goods  of  third  persons,  which  have  been  in  his  hands  at 
former  times,  for  charges  contracted  upon  such  goods 
during  any  antecedent  period  of  time,  and  that,  to  an 
unlimited  extent.  It  appears  to  us  that  such  custom  is 
unreasonable  and  unjust^  and  therefore  bad  in  law.  It  is 
a  custom  which  is  obviously  prejudicial  in  a  direct  man- 
ner, and  in  a  very  high  degree,  to  foreign  trade  ;  for  no 
foreign  merchant  would  be  content  to  consign  his  goods 
to  this  country  for  sale,  if  they  could  be  made  liable, 
whilstwa  rehoused  for  the  purpose  of  custody,  to  satisfy  a 
debt  already  due  from  the  factor  to  the  warehouse-keeper, 
in  respect  of  other  goods.  No  authority  has  been  cited 
in  support  of  this  custom,  and  as  far  as  any  analogy  can 
be  drawn  from  decided  cases,  it  is  against  its  validity." 

This  decision  is  consistent  with  an  earlier  established 
doctrine,  as  to  the  right  of  general  lien  operating  against 
third  persons,  or  where  it  might  contravene,  or  interfere 
with,  the  prior  common  law  right  of  another  not  claiming 
under  the  person  from  whom  the  right  to  the  general 
lien  was  derived.  Thus  the  right  of  a  consignor  of  goods 
to  stop  them  in  transitu  upon  the  insolvency  of  the  con- 
signee, being  considered  a  common  law  right,  and  there- 
fore paramount  to  that  of  the  carrier  to  retain  for  his 
general  balance,  which  could  be  founded  only  on  special 
custom ;  it  was  determined,  that  an  usage  for  a  carrier  to 
retain  goods  for  the  general  balance  of  account  between 
him  and  the  consignee,  could  not  in  any  case  affect  the 
consignor's  right  to  stop  the  goods  in  transitu ;  which 
the  latter  might  exercise  at  any  time,  before  the  con- 
signee had  acquired  complete  dominion  over  the  goods, 
upon  paying  the  carrier  for  the  carriage  only  of  those 
jMirticular  goods  (1). 

(1)  Opptnhtim  T.  Jtuml,  3  Bos.  and  Pul.  42 

c  2 
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A  similar  doctrine  to  the  one  maintained  in  Leuckhari 
V,  Cooper y  was  also  admitted  and  acted  upon  in  another 
case  (i)  of  a  carrier,  who  had  detained  goods  consigned 
to  a  factor,  for  a  general  balance  due  on  previous  ac- 
counts. These  decisions  are  clearly  founded  on  the 
strictest  basis  of  equity  and  justice,  and  with  due  regard 
to  the  interests  of  trade  and  commerce ;  for  nothing  would 
be  more  preposterous — ^more  directly  subversive  of  all 
security,  either  to  a  foreign  or  to  a  home  merchant,  if 
the  bare  consignment  of  goods  should  be  held  to  autho- 
rize the  pledge  or  detention  of  them,  for  debts  due  fSrom  a 
third  party. 

It  is  only  in  cases  like  these,  where  the  injury  has 
accrued  to  an  innocent  party,  that  the  courts  have  denied 
or  limited  the  operation  of  a  general  lien,  established  and 
sanctioned  by  custom.  Thus  an  attorney,  by  recognised 
usage,  holds  the  deeds  and  papers  of  his  clients  as 
security  for  all  outstanding  balances  against  them — and 
bankers,  brokers,  wharfingers,  feustors,  and  a  few  other 
traders,  by  the  custom  of  their  business,  have  similar 
rights  for  the  recovery  of  their  respective  claims.  And 
though,  in  truth,  what  was  originally  recognised  by  the 
common  law  as  a  specific  lien,  has  now,  by  continued 
encroachment)  become  a  general  and  more  extensive 
right,  in  favour  of  particular  bodies  or  trades,  and  in- 
duced the  courts  to  check  the  further  extension  of  the 
principle ;  parties,  by  special  agreement,  may,  and  often 
do,  invest  each  other  with  co-extensive  rights  of  general 
lien  without  the  sanction  of  custom. 
General  lien  Thus,  a  right  of  general  lien  may  arise  out  of  the  con- 
SI?conSi5^of  *™®*  ^^  *®  parties,  independently  of  the  usage  of  trade ; 
the  paitiet.  even  in  cases  where  the  law  compels  the  unconditional 
exercise  of  a  man's  trade  or  calling.  Common  carriers, 
for  instance,  may  annex  terms,  which,  in  the  absence 
of  any  special  contract,  they  would  be  unable  to  enforce : 

(1)  Wriffht^.  aneli,  5  B.  &  Aid.  350. 
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provided  that  proof  be  afforded  of  the  assent  of  the  party 
sought  to  be  affected  by  the  arrangement :  but  a  mere 
notice  of  an  intention  to  claim  a  right  inconsistent  with 
their  legal  obligation  would,  in  reason,  be  inoperative, 
unless  explicitly  assented  to  by  the  party  against  whom 
the  claim  is  made.  Such  permissive  right  would,  in  fact, 
amount  to  the  abrogation  of  that  duty  which  the  law  has 
imposed  upon  them,  for  it  would  enable  these  parties  to 
shield  themselves  behind  such  resolutions  as  must  vir- 
tually amount  to  a  recision  of  the  law. 

This  restriction  is  not  applicable,  with  equal  force,  to 
those  parties  on  whom  the  law  has  imposed  no  such  obli- 
gation, and  where  they  may  either  decline  employment 
from  those  who  offer  it,  or  accept  it  upon  such  terms, 
and  in  such  manner,  as  they  think  fit.  These  persons 
may  clearly  clothe  themselves  with  every  power,  and 
defend  themselves  by  every  condition  they  think  fit : 
and  may,  therefore,  enlarge  their  rights  of  lien,  by  an- 
nexing such  extended  conditions  as  the  terms  of  their 
acceptance  of  employment.  In  this  case,  the  assent 
of  their  employers  need  not  be  express.  The  publication 
of  a  notice  of  their  intended  mode  of  dealing,  if  proved 
to  have  reached  the  hands,  or  come  within  the  know- 
ledge, of  their  employers,  will  raise  the  inference,  that 
all  their  subsequent  dealings  have  been  subject  to  the 
terms  of  the  notice.  Thus,  bleachers,  printers,  or  dyers, 
who,  by  the  common  law,  have  only  a  lien  upon  the  goods 
sent  to  them  for  the  purposes  of  their  trade,  to  the 
amount  or  value  of  the  work  done  thereupon,  not  un- 
frequently  invest  themselves  with  a  more  general  lien 
by  annexing  to  their  invoices  or  receipts,  a  notice  to  the 
effect,  that  all  goods  received  will  be  considered  liable, 
not  only  for  the  amount  of  work  done  upon  them,  but 
for  all  previous  sums  due  upon  other  goods.  And  it 
cannot  be  doubted,  that,  if  the  party  sending  the  goods 
can  be  shown  to  have  seen  or  received  the  notice,  the  lien 
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is  as  general,  and  as  eSSective,  as  one  established  by  im- 
memorial custom.  This  point  was  most  fully  discussed 
and  settled  in  the  case  of  Kirkinan  y.Shawcross  (1),  which 
was  an  action  of  trover,  for  the  recovery  of  a  quantity  of 
yam  delivered  by  a  fustian  manufacturer  to  a  bleacher, 
in  the  neighbourhood  of  Manchester,  for  the  purpose  of 
being  bleached.  The  manufacturer  having  become  bank- 
rupt, the  sum  due  upon  the  specific  goods  was  tendered, 
and  a  demand  of  the  yarn  made  by  the  assignees ;  which 
demand  was  refused.  It  appeared  in  evidence,  that 
several  years  previously^  at  a  meeting  of  the  dyers, 
dressers,  whitsters,  printers,  and  calenderers,  of  Man- 
chester, certain  resolutions  had  been  adopted,  that  they 
would  not,  thenceforward,  take  into  their  possession  any 
goods,  for  the  purposes  of  their  business,  unless  under 
express  condition,  that  they  should  not  only  be  subject 
to  the  debt  due  for  the  work  and  labour  performed  upon 
them,  but  also  for  the  general  balance  due  from  the 
persons  employing  them,  for  work  performed  upon 
goods  already  delivered  out  of  their  possession.  These 
resolutions  were  advertised  by  the  meeting,  and  read  by 
the  bankrupt.  It  was  held  by  the  court,  that  such  an 
agreement  created  a  binding  general  lien;  and  Lord 
Kenyan^  C.  J.,  in  delivering  judgment,  observed,  **  In 
most  of  the  cases  where  it  has  been  determined  that  the 
party  had  no  lien,  the  difficulty  arose  from  the  general 
law  not  creating  a  lien  in  that  instance,  or  from  want  of 
an  agreement  that  a  party  should  have  a  lien  :  but,  in  this 
case,  there  is  an  express  agreement  between  the  parties 
that  the  defendant  should  have  a  lien  for  his  general 
balance ;  that  agreement,  so  far  from  being  illegal,  is 
founded  on  justice^  and  therefore  it  is  binding  on  the 
plaintiffs." 

It  seems  to  have  been  admitted,  in  the  instance  just 

(1)  6  Term  Rep.  14. 
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cited,  that  the  bankrupt  had  read  the  resolutions,  and 
been  apprised  therefore  of  the  proposed  extension  of  the 
particular  lien  to  which  only  the  party  claiming  it  was, 
by  the  custom  of  the  realm,  entitled.  It  formed,  in  fact, 
a  part  of  the  compact  under  which  the  parties  were  to 
trade  together,  and  was  acknowledged  and  ratified  by 
the  bankrupt,  by  his  continuing  to  carry  on  business 
with  the  defendant,  after  the  known  alteration  in  their 
customary  mode  of  dealing. 

The  right,  therefore,  to  define  the  extent  or  limit  of 
lien  is  now  undisputed,  and  has  given  rise  to  frequent 
contracts  between  parties,  for  the  express  recognition  of 
a  more  general  lien,  than  is  allowed  by  common  custom. 
To  substantiate  such  right  to  encroach  upon  a  fixed  and 
defined  common  law  privilege,  the  party  claiming  the 
lien  must  prove  the  person  dealing  with  him  to  have  had 
full  knowledge  of  the  substituted  terms.  On  this  ac- 
count, it  seems  desirable  that,  in  all  cases  where  a  trader 
would  secure  to  himself  a  greater  lien  than  is  recognised 
by  the  custom  of  the  realm,  or  by  the  established  law  and 
usage  of  trade,  he  should  afiect  the  party  dealing  with 
him,  with  undeniable  knowledge  of  the  terms,  by  entering 
into  an  express  and  particular  contract.  The  mere  pub- 
lication of  an  advertisement,  the  intimation  conveyed  in 
an  invoice,  or  a  general  notice  affixed  on  the  walls  of  an 
office,  are  insufficient,  unless  proved  to  }iave  been  seen  or 
read  by  the  person  in  respect  of  whose  debt  the  lien  is 
claimed,  or,  at  least,  that  the  notice  has  been  published, 
affixed,  or  sent  to  him,  under  such  circumstances  as  to 
raise  the  natural  inference  that  he  has  become  previously 
acquainted  with  its  contents. 

And  since  the  law  has  supported  this  extended  right  of  Maybe  sup. 
lien,  in  cases  of  continued  dealing  after  the  parties  have  portej*  by  usage 

^  or  pnor  deal- 

had  notice  of  the  purposed  claim,  it  seems  almost  super- ing  between  the 

fluous  to  remark  that  such  general  lien  may  be  main-  P"*^* 

tained;  by  reason  of  the  unvaried  usage  and  prior  mode 
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of  dealing  on  those  terms  between  the  employer  and  the 
employed ;  for  proof  of  their  having  previously  trans- 
acted business  upon    such  understanding,  affords  the 
strongest  possible  inference  that  in  continuing  to  deal 
together,  they  do  so  upon  the  same  terms  (1). 
Specific  or  par-     The  right  of  particular  lien,  or,  in  other  words,  a  spe- 
^^^''^^  ^^*      cific  lien  on  the  particular  goods  in  a  tradesman's  hands, 
for  the  value  of  work  done  upon  them,  has  been  univer- 
Admitted  in      ^^7  admitted  in  every  instance  where,  by  the  laws  of 
thosewhomlaw  the  realm,  a  party  is  compellable  to  receive  goods  for  the 
form  labour,  '  performance  of  any  labour  upon  them  (2).     But  in  such 
^'  cases,  evidence  of  any  usage  for  an  extension  of  that  lien 

to  a  lien  for  a  general  balance,  ought  to  be  proved  by 
still  stronger  evidence  than  is  necessary  in  cases  where 
no  such  obligation  exists  (3). 
Particiilar  h'en  This  right  of  particular  lien  has  been,  at  all  times, 
TO^StT^  ^^  ^^  favoured  by  the  courts  as  consonant  with  every  principle 
of  equity  and  justice.  Within  a  recent  period,  indeed, 
they  have  recognised  and  allowed,  without  restriction, 
the  right  of  every  bailee  to  a  lien  on  the  goods  bailed  to 
him,  where  any  additional  value  has  been  conferred  by 
him  on  the  chattel,  either  directly,  by  the  exercise  of 
personal  labour  and  skill,  or  indirectly,  by  the  inter- 
mediate use  of  any  instrument  over  which  he  has  con- 
trol (4).  This  broad  and  universal  principle  now  places, 
beyond  the  shade  of  doubt,  the  rights  of  those  in  whose 
particular  cases  no  direct  judgment  has  been  obtained, 
and  points  out  a  plain  and  easy  mode  upon  which  to 

(1)  Rui^orih  v.  Hadfield,  7  East,  224. 

(2)  It  was  said  by  Ryder,  C.  J.,  deliyering  the  opinion  of  the  coort  in 
Brewnan  v.  Current^  cited  Selw.  N.  P.  1286,  that  he  had  not  found  it  laid 
down  as  a  general  rule,  that  the  remedy  by  retainer  was  co-extensiye  with 
the  obligation  to  reoeiye  goods.  But  see  Nayhr  v.  ManffUs,  1  Esp.  R.  109; 
and  Rua^foHh  v.  HadfiMf  6  East,  554,  per  Lord  Ellenborough,  C.  J., 
7  East,  224. 

(3)  RuiVorth  y.  Hadfield,  tupra. 

(4)  JackMon  v.  Oummtiu,  5  Mec.  &  W.  342. 


AND   INCIDENTS   OF   LIEN.  25 

ascertain  the  validity  or  invalidity  of  the  claim.  Thus, 
it  has  been  decided  that,  by  general  law,  no  lien  exists  in 
the  case  of  agistment,  inasmuch  as  the  agister  does  not 
confer  an  additional  value  on  the  article  by  any  skill 
or  labour  employed  by  him(l);  while,  on  the  other 
hand,  a  lien  has  been  adjudged  to  be  claimable,  by  the 
owner  of  a  stallion,  on  a  mare  for  the  expense  or  fees 
of  covering  (2);  and  by  artificers  generally,  for  the 
remuneration  to  which  their  labour,  or  expenditure,  en- 
titles them. 

In  the  case  of  agistment,  where  no  such  lien  was  held  Agiftmentgiyet 
to  exist,  it  may  be  observed,  that,  besides  the  reason ^^  ^ 
assigned,  an  additional  one  prevailed  why  the  lien  was 
not  maintainable.  The  agistment  claimed  was  in  respect 
of  milch  cows,  and  from  the  very  nature  of  the  subject- 
matter,  the  owner  would  have  possession  of  them  during 
the  time  of  milking ;  and  there  was  nothing  in  the  case 
to  show  that  the  owner  might  not,  for  that  purpose, 
have  taken  the  animals  out  of  the  field  where  they  were 
grazing,  if  he  had  thought  proper  so  to  do.  The  claim, 
therefore,  was  inconsistent  with  the  necessary  enjoyment 
of  the  property. 

This  necessity  for  actual  possession  as  the  foundation 
of  the  claim  of  lien  will  be  treated  of  in  its  proper  place. 
Independently  of  the  absence  of  such  possession  in  this 
instance,  there  can  be  no  doubt  that  the  case  of  the 
agister  would  have  been  held  not  to  come  within  the 
principle  defined. 

The  law  has  also  recognised  the  right  of  lien  as  be- Right  of  lien 
longing  to  those  who,  at  the  risk  of  their  personal  safety,  ^^     ^**^' 
effect  the  recovery  of  property  or  ships  at  sea  (3).    The 
mere  finding  of  a  wreck,  where  no  danger  or  risk  is  in- 

(1)  JaekWH  T.  OMsnmtM,  5  Mee.  &  W.  342 ;  Chapman  y.  AUm^  Cro. 
Car.  271. 

(2)  Scarfe  v.  Morgan,  4  Mee.  &  W.  270. 

(3)  Harifbrd  v.  Jones,  1  Ld.  Raym.  393. 
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curred,  or  the  recovery  of  lost  property  on  land,  are  not, 
howeyer,  within  the  grounds  upon  which  this  right  has 
been  allowed  in  case  of  salvage  at  sea.  The  taking  care 
of  goods  left  by  the  tide  upon  the  banks  of  a  navigable 
river  communicating  with  the  sea,  may,  in  a  vulgar 
sense,  be  said  to  be  salvage;  but,  it  has  none  of  the 
qualities  of  salvage,  in  respect  of  which  the  laws  of  all 
civilized  nations,  the  laws  of  Oleron,  and  our  own  laws 
in  particular,  have  provided  that  a  recompense  is  due  for 
the  saving,  and  which  our  law  has  also  provided  shall  be 
secured  by  lien  on  the  goods  which  have  been  saved. 
Goods  carried  to  sea  are  necessarily  and  unavoidably 
exposed  to  the  perils  which  storms,  tempests,  and  acci- 
dents (far  beyond  the  reach  of  human  foresight  to  pre- 
vent), are  hourly  creating,  and  against  which  it  too 
often  happens,  that  the  greatest  diligence  and  the  most 
strenuous  exertions  of  the  mariner  cannot  protect  them. 
When  goods  are  thus  in  imminent  danger  of  being  lost, 
it  is  most  frequently  at  the  hazard  of  the  lives  of  those 
who  preserve  them,  that  they  are  saved  (1);  and  it  is  no 
less  a  just,  than  a  politic  and  wise  extension  of  the  law, 
to  allow  to  these  parties  the  means  of  securing  to  them- 
selves a  reasonable  compensation.  But,  however  good 
and  meritorious  may  be  the  mere  finding  and  protection 
of  the  property  of  another  where  no  personal  danger  is 
incurred,  and  however  entitling  the  party  to  some  rea- 
sonable recompense  from  the  bounty,  if  not  from  the 
justice,  of  the  owner,  and  of  which,  if  it  were  refused, 
the  courts  would  go  as  far  as  they  could  in  enforcing  pay- 
ment(2),  the  law  has  not  yet  extended  to  sueh  a  case  the 
right  of  lien  for  enforcing  the  amount. 
Where  goodi  Another  species  of  particular  lien  arises  in  some  cases, 
l^aidetfSner'  where  goods  have  been  taken  under  a  legal  right,  and 

and  expenses 

incurred.  (1)  NiehoUon  y.  Chapmafif  2  H.  Bl.  254,  per  Eyre,  C.  J. 

(2)  Nicholson  ▼.  CA^ifmum,  2  H.  Bl.  254  ;  and  see  Bucks  t.  Bristead,  2  Bl. 

1172. 
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expenses  have  been  necessarily  incurred  in  their  preser- 
vation. Thus,  the  lord  of  a  manor  is  entitled  to  amends 
for  the  keep  of  a  horse  which  he  has  seized  as  an  estray ; 
bat  must,  in  such  case,  demand  a  sum  certain,  otherwise 
a  general  tender  of  amends  will  be  sufficient  to  bar  him 
of  his  lien(l).  But  goods  taken  in  distress  and  replevied 
are  not  subject  to  any  lien  on  the  part  of  the  distrainer, 
who  is  left  to  his  remedy  on  the  replevin  bond  (2).  And, 
where  a  horse  was  distrained  to  compel  an  appearance  in 
a  hundred  court,  it  was  held,  that,  after  appearance,  the 
plaintiff  could  not  justify  detaining  the  horse  till  his  keep 
was  paid  for  (3). 

Having  already  shown  that  a  right  of  lien  for  general  Particiilar  lien 
demands  may  be  secured  by  express  contract,  it  follows,  JJ*^^JJ^^ 
it  fortiori^  that  parties  whom  the  law  has  not  recognised  agreement ; 
as  entitled  to  the  right,  may  reserve  to  themselves  a 
power  of  retention  of  all  goods  placed  in  their  hands  till 
their  particular  claims,  in  respect  of  them,  are  satisfied. 
Such  is,  in  iact,  the  constantly  recurring  mode  of  secur- 
ing advances  by  deposit  or  pledge,  by  the  delivery  of 
goods  into  the  hands  of  the  lender. 

So,  the  established  mode  of  dealing  between  parties  Or,  be  implied 
may  infer  a  stipulated  right  of  lien,  and  such  has  been  ^^^j^'*'"*' 
allowed  against  the  produce  of  West  India  estates,  in 
respect  of  supplies  furnished  to  them  upon  an  agreement 
implied  from  the  course  of  dealing  and  conduct  of  the 
parties  (4). 

The  work  in  respect  of  which  a  lien  is  claimed,  must  Work  for  which 
have  been  done  at  the  request  of  the  owner  of  the  goods  ^^^t^J^^^en 
detained ;  and,  therefore,  where  a  servant  took  his  mas-  donebyowner't 
ter's  chaise,  which  had  been  broken  by  his  negligence,  ^*"»*^<>"»- 
to  a  coachmaker  to  be  repaired,  without  his  master's 

(1)  Hewry  v.  WdUh,  2  Salk.  686 ;  2  RoUs  Abr.  92. 

(2)  BradyU  ▼.  BaU,  1  Bro.  C.  C.  427. 

(3)  BuU,  N.  P.  45. 

(4)  Strntrndy,  HUbert,  1  Russ.  &  M.  719. 
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Exceptions. 


Carrien* 


knowledge,  it  was  ruled,  that  the  coachmaker  had  no 
right  to  retain  the  chaise  against  the  master,  for  the 
repairs  (1).  The  generality  of  this  rule  may  be,  how- 
ever, restrained  by  the  particular  circumstances  of  each 
case.  Here  it  appeared  that  the  coachmaker  had  not 
been  employed  by  the  master  previously,  and  that  the 
work  was  done  without  communication  with  him  upon 
the  subject.  Neither  was  the  order  within  the  scope  of 
the  servant's  general  authority,  or,  doubtless,  the  lien 
would  have  attached.  Thus,  in  the  case  of  carriers,  upon 
whom  the  legal  obligation  lies,  to  receive  and  carry  the 
goods  of  every  person  when  required,  they  are  not 
obliged  to  inquire  into  the  title  of  the  party  who  delivers 
them,  but  may  detain  against  the  true  owner  till  the 
carnage  is  paid,  though  the  latter  should  prove  that  they 
had  been  stolen  from  him  by  the  person  who  delivered 
them  to  be  carried  (2). 

Innkeepen.  An  innkeeper,  also,  may  claim  a  lien  on  a  horse  for  his 

keep,  against  the  rightful  owner,  although  wrongfully 
seized  under  colour  of  a  legal  proceeding,  unless  he 
knew  that  the  party  making  the  seizure  was  a  wrong- 
doer at  the  time  it  was  made  (3). 

Tailon.  Again,  a  tailor  has  a  lien  for  the  value  of  his  work,  on 

the  cloth  delivered  to  him  by  a  servant,  to  make  his 
master's  liveries  (4). 

No  right  yetts     As  a  general  rule,  however,  no  right  is  vested  by  the 

ra^tofTOodg  ^^^''ti^"*  *^*  ^^  *  third  party,  nor,  in  any  case,  with 
fiom  agent,  the  after-mentioned  exception,  can  a  tradesman  detain 
goods  which  have  been  delivered  to  him  in  this  manner, 
for  the  general  balance  due  from  the  party  delivering 
them,  if,  at  the  time,  it  was  within  his  knowledge,  that 
he  was  not  the  true  owner  of  them.    Thus,  where  a  gra- 


(1)  H%9eo»  ▼.  Oremwoodf  4  Esp.  174. 

(2)  Yorke  t.  Grautugk,  2  Lord  Raym.  867,  per  Lord  Holt,  C.  J. 

(3)  Joknum  t.  HUl,  3  Stark.  172. 

(4)  Huuey  y.  Ckriatie,  per  Lord  EUenborough,  C.  J.,  9  East,  433. 
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tier,  in  the  country,  employed  a  salesman  to  sell  some 
oxen  for  him  in  Smithfield  market,  and  the  salesman 
employed  a  book-keeper,  who  acted  in  the  same  capacity 
for  several  others,  and  whose  duty  it  was  to  receive  the 
purchase-money,  and  to  keep  an  account  of  the  cattle 
sold,  distinguishing  what  each  beast  sold  for,  and  to 
whom  it  belonged,  and  to  pay  the  money  over  to  the 
respective  owners,  upon  receiving  an  order  to  that  effect 
from  the  salesman;  it  was  held,  that  the  book-keeper 
could  not  retain  the  money  for  the  grazier'*s  oxen  from 
him,  on  the  ground  of  a  balance  due  from  the  sales- 
man (1). 

So,  it  has  been  held,  that  an  agreement  by  one  on  be- 
half of  another,  but  without  his  sanction,  for  the  stand- 
ing of  a  phaeton  belonging  to  the  latter,  at  the  warehouse 
of  a  painter,  invests  the  painter  with  no  right  of  lien  for 
the  consequent  charge,  for  he  has  no  right  to  keep  pro- 
perty, and  charge  for  the  keeping  of  it,  without  the 
sanction  of  the  owner,  or  of  some  agent  duly  authorized 
by  him  (2). 

With  respect  to  factors  and  brokers,  whose  authority  Factors'  and 
is  specially  defined  by  statutory  provisiou3,  the  case  is  ^^'^^^' 
different.     Powers  are  now  vested  in  these   parties  by  by  atetate. 
c^nactment,  which  did  not  appertain  to  them  at  common 
law.     Independently  of  these  statutes,  no  right  of  lien 
attached  upon  goods  delivered  by  them  beyond  the  in- 
terest,  of  right,  claimable  by  themselves,  unless   for 
money  advanced,  or  particular  work  done,  for  purposes 
connected  with  the  sale  (3).     Factors  had  a  right  to  sell, 
as  incident  to  their  character,  and  the  terms  of  sale  were 
binding  upon  the  principal ;  but  they  had  no  right  to 
pledge  the  goods  entrusted  to  them,  without  the  fullest 

(1)  Good  y.  /(MMt,  Peake'a  Ca.  176. 

(2)  Btufton  ▼.  Btmgkan,  6  Car.  &  P.  674. 

(3)  WOombU  T.  Hoviff,  7  Eatt,  6. 
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and  most  explicit  authority  for  that  purpose.  The 
4  Geo.  4,  c.  83,  amended  and  enlarged  by  the  6  Oeo.  4, 
c.  94,  has  since  enabled  all  persons  entrusted  with  goods, 
or  documents  of  title  relating  to  goods,  to  make  ralid 
contracts  for  the  sale  of  them,  or  for  the  deposit  or 
pledge  thereof,  as  security  for  any  money,  or  negociable 
instrument  advanced,  or  given,  by  any  person;  provided 
that  the  party  purchasing,  or  advancing  the  loan,  has  no 
notice  that  the  agent,  with  whom  he  deals,  is  not  the 
true  owner  of  the  goods  so  sold  or  pledged, 

I  purpose  to  treat,  under  its  separate  head,  of  the  law 
as  it  now  affects  persons  dealing  with  factors  and  brokers. 
It  may  be  sufficient,  in  this  place,  to  refer  generally  to 
the  particular  statutes  under  which  their  case  differs  from 
that  of  other  parties. 
General  rule  as  With  the  exceptions  mentioned,  the  rule  in  the  case  of 
agen^^^***"  agents  is  plain,  and  clearly  defined.  Delivery  of  goods 
by  an  agent  or  servant,  in  the  performance  of  his  com- 
mon duty,  may  confer  on  persons  a  particular  lien,  for 
the  labour  bestowed  upon  them  in  the  execution  of  their 
trade ;  but  if  tortiously  delivered  by  the  same  persons, 
or  pledged  for  a  loan  or  otherwise,  no  lien  can  thereby 
be  acquired,  and  the  owner  may  recover  them  from  the 
possession  of  the  person  to  whom  they  have  been  deli- 
vered, without  even  tendering  a  sum  for  the  trouble  and 
expense  which  may  have  been  incurred  in  respect  of  them. 
This  was  held  in  the  case  of  the  coachmaker  already  re- 
ferred to  (1),  where  the  claim  of  retention  was  founded 
on  repairs  done  on  the  unauthorized  request  of  a  servant. 
Lord  EUenborough,  in  his.  judgment,  said,  that  a  coach- 
maker  had  no  such  right.  Whatever  claim  he  might 
have  of  that  sort,  he  must  derive  it  from  legitimate  au- 
thority. That  unless  the  master  had  been  in  the  habit 
of  employing  the  coachmaker  in  the  way  of  his  trade,  it 

(1)  HUeost  y.  Greenwoodf  4  Eap.  174. 
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should  not  be  in  the  power  of  the  servant  to  bind  him  to 
contracts  of  which  he  had  no  knowledge,  or  to  which  he 
gave  no  assent.  It  was  the  duty  of  the  tradesman,  when 
he  was  employed,  to  have  inquired  of  the  principal  if  the 
order  was  given  by  his  authority  ;  but  having  neglected 
to  do  so,  and  the  master  having  never  employed  him 
before,  the  master  was  not  liable  to  the  demand,  and  the 
detainer  of  the  chaise  was  unlawful. 

This  solitary  instance  of  employment  was,  perhaps,  a 
ground  for  exciting  reasonable  suspicion  that  the  act  of 
the  servant  was  unauthorized,  and  should,  at  least,  have 
caused  inquiry  on  the  part  of  the  coachmaker.  But  it 
is  apprehended,  that  under  general  circumstances,  such 
excess  of  authority,  on  the  part  of  a  servant,  would  not 
disentitle  a  trader  to  a  specific  lien  for  the  labour  per- 
formed upon  the  goods  delivered  to  him;  for,  unless 
attended  by  the  suspicious  circumstance  that,  in  other 
cases,  the  master  habitually  employs  different  tradesmen, 
there  is  nothing  in  such  an  act  that  tends  to  the  probable 
inference  that  the  servant  is  acting  beyond  the  scope  of 
his  ordinary  business  and  duty. 

In  considering  the  nature  of  the  possession  requisite  Nature  of  the 
in  a  party  claiming  a  right  of  lien,  whether  general  or  JJIiSte'toco^^^ 
specific,  I  may  render  the  subject  more  easily  intelligible  stitate  right  of 
1^  a  division  of  it  into  the  four  following  heads.  ^^' 

First.  The  effect  of  wrongful  or  unauthorized  pos- 
session. 

Secondly.  Possession  acquired  for  a  specific  purpose, 
excluding  the  application  of  the  general  rule  in  favour 
of  lien. 

Thirdly.  The  essential  and  continuing  possession  under 
which  the  right  of  lien  may  be  exercised* 

And  fourthly.  What  acts  amount  to  a  relinquishment 
of  goods,  or  change  of  custody,  so  as  to  defeat  the  right 
of  lien. 

1.  A  lein  can,  in  no  instance,  be  acquired  by  the  Cannot  be  ac- 
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quired  by         wrongful  act  of  the  person  claiming  it  (1).     If,  for  ex- 
leMd^raT  ^  "    ample,  a  party  having  given  his  acceptance  for  another, 
obtain  from  the  attorney  of  the  latter  a  cheque  for  the 
amount,  under  a  representation  that  such  sum  is  due  to 
him  an  balance  of  account^  he  will  not  be  allowed  to 
retain  it  (2).     And  if  a  person  obtain  goods  or  other 
property  wrongfully,  and    pay  the  freight   and   other 
charges  upon  them,  he  has  no  right  to  detain  them  even 
Duties  paid      for  the  amount  expended  (3).    So  the  unauthorized  pay- 
ofudnedwith.  ™®°*  ^^  duties  upon  goods  which  the  holder  has  volun- 
ont  authority,    tarily  taken  into  his  own  possession,  is  no  ground  for 
detSnor.  detaining  them  against  the  rightful  owner.    Thus,  where 

the  plaintiff  was  the  captain  of  a  ship,  and  the  defendant 
owner,  and  the  plaintiff  had  brought  over  a  small  parcel 
of  elephant's  teeth,  on  his  own  account,  and  a  large 
parcel  for  the  defendant,  who  entered  the  whole  at  the 
custom-house,  paid  the  duty,  and  had  the  whole  delivered 
out  to  him,  and  not  re-delivering  to  the  captain  the  por- 
tion belonging  to  him,  an  action  of  trover  was  brought. 
It  was  insisted  for  the  defendant,  that  the  plaintiff  should 
show  that  he  had  either  paid  or  tendered  the  duty, 
otherwise  the  goods  were  in  the  nature  of  a  pledge,  and 
he  was  not  bound  to  deliver  them ;  but  it  was  held  that  this 
would  not  justify  the  defendant  in  keeping  them  (4). 

The  doctrine  of  lien  is  governed  by  equitable  princi- 
ples, and  the  law  will  not  construe  any  act  to  vest  pos- 
session which  in  itself  amounts  to  fraud.  There  must  be 
a  bona  fide  right  to  take  possession,  and  neither  the  tor- 

(1)  GHJfiihi  Y.  Hyde,  2  Selw.  N.  P.  1358  ;  Bemai  r.  Pirn,  1  Gale,  17. 

(2)  Madden  v.  Ken^ter,  1  Camp.  12. 

(3)  Len^priere  ▼.  Paeley,  2  T.  R.  485. 

(4)  Sione  v.  Lmffwood,  I  Str.  651.  No  aaiumpait  can  be  raiaed  on  the 
▼oinntary  and  unaaked  payment  of  the  debt  of  another  person ;  for  one  man 
cannot  become  the  creditor  of  another  without  hia  knowledge  or  conaent. 
Siokee  ▼.  Lewie,  1  T.  R.  20 ;  C^iid  v.  Morley,  8  T.  R.  610  ;  Lord  Gehoojf 
▼.  Moihewt  10  Eaat,  264 ;  1  Saund.  264,  note  (1),  though  otherwise  if  the 
payment  be  oompubory,  J^ferite  ▼.  Qwrr,  2  B.  &  Ad«  833. 
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tious  act  of  the  paf ty  claiming  the  lieti,  nor,  of  a  third 
party,  even  though  innocent  of  intended  fraud,  can  Test 
such  title  (1).  In  a  case  where  actual  possession  was 
given  to  a  factor  by  a  carrier,  under  the  directions  of  the 
shipper  (subsequent  to  his  bankruptcy),  the  court  held^ 
that  it  was  not  such  a  possession  as  to  give  the  factor  a 
lien  against  the  assigtiees,  although  the  goods  were 
shipped  on  account  of  the  factor,  and  bills  had  been  ac^ 
cepted  by  him  on  the  faith  of  them ;  such  an  order 
rather  operating  to  defeat  the  claim  of  lien,  as  being  an 
act  of  ownership  exercised  by  the  bankrupt  (2). 

And  where  a  party^  acting  as  agent)  obtained  goods  Unauthorised 
from  a  warehouse  where  they  had  been  deposited  in  the  IJ^J^o^^ht 
name,  and  at  the  expense^  of  the  principal,  without  theo^ii^n- 
authority  of  the  latter,  and  subsequently  to  his  bank"* 
i^uptcy ;  it  was  held  that  he  thereby  acquired  no  lien  on 
the  goods,  for  any  outstanding  claim  he  might  have 
against  the  bankrupt  (3). 

2nd.  Possession  may  be  ^vested   under  such  circum- PosfleHion  for 


(1)  See  the  old  case  of  Hartitp  v.  JTeore,  3  Atkyns,  43.  l^e  plaintitf 
being  owner  of  a  quantity  of  jewels,  lodged  them,  with  other  jewels,  for  safe 
cnstodj,  in  the  hands  of  James  Seamer,  jeweller  and  banker,  enclosed  in  a 
paper,  which  was  sealed  and  pnt  In  a  hag.  The  bag  also  was  sealed  with 
the  plaintiff's  seal,  and  a  receipt  was  taken  for  the  parcel.  Snbseqnentlj, 
Seamer  broke  the  seals,  took  out  the  jewels,  and  carried  them  to  the  defen- 
dant's shop,  which  was  a  public  open  shop  in  Fleet  Street,  London,  where  the 
defendants  carried  on  the  business  of  bankers,  traded  in  jewels,  and  fireqnently 
lent  money  upon  them.  Seamer  then  borrowed  300/.  from  the  defehdants, 
and  deposited  the  jewels,  as  his  own  goods,  by  way  of  security.  The  ques- 
tion was,  whether  Sir  John  Hartop,  the  plaintiff  and  owner  of  the  jewels, 
could,  under  the  circumstances,  recover  them  from  the  defendants,  inasmuch 
as  Seamer  had  neither  a  general  nor  special  property  in  them ;  for,  though 
he  originally  came  into  possession  rightfully,  yet  by  breaking  the  scab,  and 
taking  the  jewels  out  of  the  bag,  and  by  that  means  enabling  himself  openly 
to  deliyer  them  to  the  defendant,  he  was  possessor  fMlm  fidti  t  and  judg- 
ment was  given  for  the  plaintiff. 

(2)  NiekoUu  v.  CletU,  3  Price,  547. 

(3)  Taylor  v.  Robintont  2  Moore,  730. 
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a  specific  pur-  Stances  as  to  exclude  the  application  of  the  general  rule 

Where,  for  instance,  the  delivery  of  goods  or  other  mat- 
ters is  accompanied  by  terms  tending  to  show  a  deposit 
for  any  defined  or  special  purpose,  inconsistent  with  a 
right  of  detainer,  no  lien  attaches  in  favour  of  the  holder 
for  any  debt  or  balance  due  from  the  depositer.    Thus 
PoMcsrion  Qn-  where  a  chattel  is  deposited  with  a  person  upon  a  special 
toVSwS"**'*  trust,  and  under  an  express  agreement  by  the  depositary 
chattel.  to  restore  it,  after  the  expiration  of  a  limited  period,  and 

where,  from  its  nature,  no  adequate  compensation  can  be 
obtained  for  it  in  damages,  and  an  action  of  law  would 
be  ineffectual,  a  court  of  equity  has  compelled  the  de^ 
positary  to  deliver  it  up  in  specie,  after  the  expiration  of 
the  trust  (1). 
For  purpoie  of  Where  a  factor  has  received  goods  for  the  specific  pur- 
pose  of  sale,  and  under  an  agreement  to  appropriate  the 
proceeds  in  a  particular  manner,  it  has  been  held  that  he 
has  no  lien  for  any  general  balance  due  from  the  depositer, 
for  the  terms  of  the  contract  preclude  the  supposition 
upon  which  a  lien  is  founded,  viz.  that  they  are  depo- 
Fot  laib  eua-  gited  by  way  of  pledge  (2).  So,  where  an  agent  has 
received  into  his  hands  a  policy  of  insurance  for  safe 
custody  only,  he  can  acquire  no  general  lien  on  the  in- 
strument for  advances  made  during  his  possession  of 
it  (3). 

And,  where  a  trader,  on  being  applied  to  by  a  creditor 
for  a  debt  of  472.,  gave  him  a  bill  for  100/.  to  get  dis- 
counted, and  promised  to  pay  the  creditor's  debt  out  of 
the  proceeds,  but  before  the  bill  was  discounted,  became 
bankrupt,  it  was  held  that  the  creditor  had  no  lien 
on  the  bill  for  his  debt,  but  that  the  assignees  were 

(1)  FelU  T.  Rtad,  3  Yes.  J.  70. 

(2)  Walker  t.  Bireh,  6  Term  Rep.  258  ;  Kinioek  t.  Crm^,  3  Term  Rep. 
119. 

(3)  Muir  ▼.  Fiemmff,  1  D.  8c  R.  29. 
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entitled  to  it ;  for  the  agreement  was,  not  that  the  bill 
should  be  retained  as  a  security^  but  that  it  should  be 
discounted  (1).  But  if,  under  these  circumstances,  the 
creditor  had  advanced  the  trader  a  part  of  the  money, 
such  sum  must  have  been  paid  or  tendered  by  the  assig- 
nees before  they  could  have  entitled  themselves  to  the 
bill  (2). 

Numerous  other  authorities  might  indeed  be  cited  to 
show  that  the  right  can  only  originate  in,  and  be  sup- 
ported by,  duly  authorized  and  unconditional  possession. 
It  may  be  sufficient,  however,  without  particularizing 
the  cases,  to  state,  that  in  every  instance  where  a  restricted 
possession  is  either  apparent,  under  the  express  terms 
upon  which  a  chattel  id  delivered,  or  may  be  inferred 
from  the  circumstances  of  the  delivery,  the  right  of  ge- 
neral lien  is  necessarily  excluded.  Such  have  been  the 
decisions,  where  bills  have  been  entrusted  to  an  insurance 
broker  for  the  special  purpose  of  getting  them  dis- 
counted (3),  where  papers  have  been  left  in  the  hands  of 
a  banker  by  mistake  (4),  and,  where  the  certificate  of  the 
registry  of  a  ship  has  been  given  by  the  captain  to  a 
factor  for  the  express  purpose  of  discharging  the  du- 
ties (6),  and  the  respective  documents  have  in  each  case 
been  held  to  be  protected  from  liability  to  the  general 
claims  of  those  parties. 

And  upon  this  principle,  where  two  parties  joined  in  a 
contract  to  supply  provisions  to  the  navy,  and  to  deliver 
them  into  the  government  stores,  and  one  indorsed  to  the 
other  a  bill  of  lading  of  a  cargo  of  provisions  which  he 
had  shipped  for  the  purposes  of  the  contract,  it  has  been 
held,  that  the  latter  is  not  entitled  to  a  lien  on  the  cargo^ 

(1)  Humphrie9  y.  WiU<m,  2  Stark.  Rep.  56S. 

(2)  Key  y.  FlhU,  8  Taunt.  21  ;  1  Moore,  451,  8.  C, 

(3)  Jmdm  y.  Samuei,  1  N.  R.  45. 

(4)  Imcob  y.  Dorrein,  7  Taunt.  278. 

(5)  Bum  ▼.  Brtnm,  2  Stark.  Rep.  272. 
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for  any  debt  due  to  him  from  his  partner  (1);  for  the 
tenor  of  the  agreement  between  the  parties  being  that  the 
goods  should  be  delivered  according  to  their  original  des- 
tination, they  could  not  be  legally  diverted  to  any  other 
purpose. 
Nature  and  3rd.    Having  shown  that  a  tortious,  or  unauthorized, 

potseasion.       ^^  limited  possession,  IS  msuthcient  to  ground  any  original 
claim  of  lien,  I  shall  proceed  in  the  next  place  to  point 
out  the  nature  of  the  possession  which  is  required  to 
entitle  a  party,  having  obtained  a  substantial  and  legal 
right  of  lien,  to  a  continuance  of  the  right  to  exercise 
it. 
Poisenion  es-      The  right  of  lien  is  necessarily  subservient  to,  and 
ezerciaeofthe  dependent  upon,  the  right  of  possession  of  the  chattel 
right  of  lien,     over  which  it  is  claimed.     Where,  by  the  essence  of  the 
contract,  a  bailee  has  no  right  to  the  uninterrupted  i>os- 
session  of  it,  as  in  the  case  of  a  race-horse,  delivered  to  a 
trainer  to  be  trained  generally,  which,  by  the  custom  in 
such  cases,  would  entitle^  the  owner,  during  the  process, 
to  take  the  animal  elsewhere  for  the  purpose  of  running 
races,  no  lien  can  exist;  for  the  claim  to  it  would  be 
inconsistent  with  the   necessary  enjoyment  of  the  pro- 
perty (2).      So,  in  the  case  of  milch  cows,  as  already 
observed,  on  the  farm  of  an  agister,  for  the  owner  must 
necessarily  claim  occasional  possession  for  the  purpose  of 
milking  them  (3). 
A  mere  eqmta-     The  possession  must  be  also  absol  u te.    A  mere  equitable 
SiS^S^T*  ''*'*  interest  in  goods  will  not  entitle  a  party  to  lien  ;  for  this 
term  implies  a  right  to  hold  (4).    Thus,  the  consignment 
of  a  cargo  to  a  party  with  a  direction  to  pay  a  particular 
person  a  sum  of  money  out  of  the  proceeds,  entitles  the 

(1)  Smith  ▼.  Bmrridge,  4  Taunt  683. 

(2)  Kmlock  Y.  Craig t  3  T.  Rep.  119,  783  ;  7>iy/or  y.  Robinnn,  8  Taunt. 
648. 

(3)  Jackson  y.  CfumnUtu,  5  Mee.  &  W.  342. 

(4)  Heywood  y.  Waring,  4  Camp.  291. 
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latter  to  no  right  of  lien  in  respect  of  his  claim  ( I ).  Nor 
does  the  mere  indorsement  of  a  bill  of  lading  by  a  con- 
signor to  a  consignee  constitute  a  lien  in  favour  of  the 
latter  for  his  advances  to  the  consignor  (2).  But,  though 
the  possession  may  not  have  been  Qj-iginally  such  as 
might  entitle  a  claimant  to  a  legal  right  of  lien,  the 
assent  of  the  owner  to  a  subsequent  seizure  of  property, 
and  a  promise  by  him  to  pay  the  demand  of  the  party, 
may  be  such  as  to  prevent  a  person  purchasing  it  and 
assenting  to  the  promise,  from  recovering  the  property,  in 
an  action  of  trover,  without  tender  of  the  amount  de- 
manded. Thus,  where  the  owner  of  a  vessel  sent  her  to 
the  yard  of  a  shipwright  to  be  repaired,  and  the  latter, 
along  with  other  persons,  furnished  timber,  for  that  pur- 
pose, to  the  amount  of  £200,  but  the  repairs  were  done  by 
others,  on  the  vessel  being  advertised  for  sale,  the  ship- 
wright and  the  others  who  had  furnished  the  timber 
insisted  that  she  should  not  be  removed  till  they  were 
paid,  and  the  shipowner's  agent  agreed  to  this,  and 
signed  an  order  to  the  auctioneer  to  that  effect.  The  ship 
was  then  sold,  and  the  purchaser  assented  to  the  arrange- 
ment, and  promised  payment  on  a  day  fixed,  but  neglected 
to  make  it ;  it  was  held,  that  the  agreement  for  the  pay- 
ment of  the  repairs  out  of  the  purchase-money,  of  which 
the  purchaser  was  cognizant,  and  to  which  he  had  assented, 
precluded  him  from  maintaining  trover  until  such  pay- 
ment was  made  (3). 

The  principle  which  guided  the  judgment  in  this  case 
does  not,  however,  interfere  with  the  recognised  necessity 
for  actual  possession  where  the  claim  is  expressly  that  of 
lien.  Had  the  purchaser  not  assented  to  the  arrange- 
ment he  would  not  have  been  bound  by  it,  but  having 
done  so,  he  undertook  thereby  to  pay  the  purchase-money 

(1)  Sxpttrie  Heywoodf  2  Rose,  355. 

(2)  SmiiA  ▼.  Burridffe,  4  Taunt.  6S4 ;  Harvey  y.  Uddiard,  1  Stark.  123. 

(3)  NmrrU  ▼.  Wiliumu,  1  Cr.  &  M.  842. 
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in  a  particular  mode,  and  precladed  himself  from  recover- 
ing the  subject-matter  of  sale,  till  he  had  complied  with 
the  terms  of  the  agreement  between  the  parties. 
Possesfion  4th.  Continuance  of  possession  is  indispensable  to  the 

naed.  exercise  of  the  right  of  lien  (1).    An  abandonment  of  the 

custody  of  matters  over  which  the  right  extends,  neces- 
sarily frustrates  any  power  to  retain  them,  and  operates 
as  an  absolute  waiver  of  the  lien.  The  holder  is  in  such 
case  deemed  to  yield  up  the  security  he  has  upon  the  goods, 
and  trust  to  the  personal  responsibility  of  the  owner. 
ReUnquish-  Relinquishment  of  possession  may  be  either  actual  or 

■ion  maybe^  Constructive.  Thus,  the  delivery  of  goods  by  one  who 
tmJ  or  con.  h^g  a  lien  on  them,  to  a  ship-carrier,  to  be  conveyed  on 
diveits  lien,  account,  and  at  the  risk,  of  his  principal,  though  unknown 
to  the  carrier,  is  such  a  change  of  the  custody  as  to  pre- 
vent the  former  from  recovering  his  lien,  by  stopping  the 
goods  in  transitu^  and  procuring  them  to  be  re-delivered 
to  him,  by  virtue  of  a  bill  of  lading  signed  by  the  carrier 
in  the  course  of  his  voyage  (2).  So,  where  orders  are 
given  by  a  factor  to  a  warehouseman,  in  whose  warehouse 
goods  are,  to  deliver  them  up  to  a  broker  employed  by  the 
principal  on  the  occasion,  telling  the  broker,  at  the  same 
time,  that  the  principal  intends  to  sell  them  himself  to 
save  commission,  and  the  broker  sells  them,  and  makes 
out  bills  of  parcels  to  the  principal,  without  taking  any 
notice  of  the  factor ;  such  conduct,  on  the  part  of  the 
factor,  amounts  to  the  same  thing  as  if  he  delivered  up 
the  goods  in  specie  to  the  principal,  and  he  therefore  loses 
his  lien  upon  them  (3). 

(1)  See  Byatt  ▼.  Ao/le,  1  Atk.  165.  If  goodf  have  been  obtained  illegaUj 
or  by  fraud,  so  aa  to  divest  a  vendor's  right  of  lien,  he  may  resort  to  an 
action  of  trover,  and  b  not  bound  to  proceed  against  the  party  for  the 
debt  due  in  respect  of  them.  See  Dieaa  ▼.  Stockleif,  7  Car.  &  P.  587  ; 
Haw$€  ▼.  Crowe,  R.  &  M.  414 ;  Earl  qfBruiol  y.  Wlhmort,  1  B.  &  C.  514  ; 
2  D.  &  R.  755. 

(2)  Swtet  y.  Pym,  1  East,  4. 

(3)  Kruger  y.  WUeox,  Ambl.  252. 
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And  where  a  psrty  having  a  lien  on  goods,  caused  them 
to  be  taken  in  execution  at  his  own  suit,  it  was  held  that 
he  had  thereby  destroyed  his  right  of  lien,  though  the 
goods  had  never  been  removed  from  his  premises  (1),  for 
possession  must  have  been  virtually  vested  in  the  sheriff 
in  order  to  enable  him  to  sell  the  goods. 

But  the  required  possession  is  not  necessarily  the  per-  PotMssionmay 
sonal  possession  of  the  party  claiming  the  lien.    If,  for  **^on  bSuiitf 
instance,  a  chattel  be  deposited  with  a  third  party  in  pur*  of  another. 
suance  of  the  original  terms  and  provisions  of  the  original 
agreement,  such  deposit  is  no  forfeiture  of  the  right  of 
lien,  for  the  possession  of  the  party  to  whom  the  property 
is  delivered,  is  essentially  the  possession  of  the  other. 
Thus,  where  a  person  pledged  a  chattel  with  another,  and 
consistent  with  the  agreement  made  between  them  at  the 
time,  the  pawner  retained  the  possession  of  it  for  a  limited 
period,  and  then  returned  it  to  its  ordinary  place  of  cus- 
tody instead  of  delivering  it  to  the  pawnee  himself,  it  was^ 
yet  held  that  the  possession  was  virtually  in  the  latter^ 
and  that  he  did  not  thereby  forfeit  his  lien  (2). 

The  mere  deposit  of  a  policy  of  insurance  is  efiectual  Ezeeatorhav- 
for  the  purpose  of  lien,  without  a  formal  assignment ;  and  l^^^^ul^', 
though  the  pawnee  be  appointed  executor  of  the  pawner,  m^y  gi^«  re- 
and  give  receipts  for  the  proceeds  as  executor^  he  does  not  ^^  J  ^wu- 
thereby  lose  the  benefit  of  his  lien.  *^y  '^*»^?»* 

-  oompronuaiDS 

Thus,  where  one  Clarke,  the  testator,  being  indebted  his  right. 
to  a  person  of  the  name  of  Rowntree,  deposited  with  him, 
as  security  for  money  advanced,  a  life  insurance  policy, 
and  communicated  to  the  insurance  company  that  he  had 
transferred  his  interest  in  the  policy  to  Rowntree,  of 
which  they  made  a  minute  in  their  books,  and  then  Clarke 
died,  having  appointed  Rowntree  and  another  his  execu- 
torsy  but  not  having  made  a  formal  assignment  of  the 


(1)  Jacob*  ▼.  Lattmr,  2  M.  &  P.  20 ;  5  Bing.  130. 

(2)  Beefm  i.  Ogfper,  5  Bing.  N.  C.  136  ;  1  Ani.  427,  S,  G, 
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policy.  The  insurance  company  having  refused  to  pay 
the  proceeds  of  the  policy,  without  a  receipt  from  the 
executors  of  Clarke,  they  signed  in  such  capacity,  Rown- 
tree,  at  the  same  time,  delivering  a  protest  stating  that  he 
had  only  done  so  to  obtain  the  money,  and  that  he  did 
not  thereby  compromise  his  own  claim— it  was  held,  that 
he  was  entitled  to  appropriate  the  proceeds  in  payment  of 
his  own  claim,  for  the  form  of  the  discharge  did  not 
deprive  him  of  that  which  he  claimed  at  first  in  his  own 
right,  and  afterwards  gave  an  acquittance  for  as  executor, 
only  because  he  could  not  otherwise  obtain  it  (1). 
Genenl  lien  As  either  a  general  or  particular  lien  may  be  created,  so 
^  adadl^^  it  may  be  controlled  or  excluded  by  special  contract  be- 
agraement.  tween  the  parties.  "  Conventio  vincit  legem'*  is  a  maxim 
as  old  as  the  law,  and  persons  are  entitled,  if  they  please, 
to  introduce  into  their  contract  any  article  to  prevent  the 
general  applioation  of  a  general  rule  of  law  (2).  Thus, 
notwithstanding  the  acknowledged  right  of  a  factor  or 
broker  to  a  general  lien  upon  the  goods  of  his  principal, 
he  may  at  any  time  be  compelled  to  re-deliver  articles 
deposited  with  him  for  an  express  purpose,  not  yet  carried 
into  effect.  Where,  for  instance,  a  quantity  of  cotton 
was  placed  with  a  factor  under  an  express  stipulation  that 
he  should  sell  it,  and  hand  over  the  proceeds  of  the  sale 
to  the  principal,  it  was  held,  that  while  it  remained  un- 
sold, no  previously  existing  demand  against  the  principal 
would  justify  a  detention  of  it  on  the  part  of  the  £Eu^tor, 
for  as  the  agreement  for  lien  arises  by  implication  of  law, 
so  by  agreement  between  the  parties  may  such  implication 
be  excluded  (3).  The  marginal  note  of  JIPGrilUvray  y. 
Simpson  (4:)^  which  has  been  copied  into  various  text- 
books, would  seem  to  import  a  contrary  conclusion,  viz.j 

(1)  GlaMme  ▼.  Bowmire€,\W.  W.&  D.  280  ;  6  Ad.  &  EU.  710;  2Ndv. 
«^  P.  557. 

(2)  Per  Lord  Kenyon,  C.  J.,  Walitr  y.  Bireh,  6  Term  Rep.  258, 

(3)  Ibid. 

(4)  9  D.  &  R.  35. 
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that  ''an  agreement  by  a  broker  to  sell  goods  for  his 
principal,  and  pay  over  the  whole  proceeds,  without  set- 
ting off  a  debt  then  due  to  him  from  his  principal,  is  not 
binding  upon  the  broker,  so  as  to  deprive  him  of  his 
right  of  lien  or  set-off.*^  This  was  a  question,  however, 
not  directly  between  the  broker  and  the  principal,  but 
between  the  broker  and  the  assignees  of  the  principal^ 
subsequently  to  the  bankruptcy  of  the  latter.  The  trans- 
action, therefore,  was  one  controlled  by,  and  subject  to, 
the  provisions  of  the  Bankrupt  Law,  6  Geo.  4,  c.  16,  by 
the  50th  section  of  which  it  is  enacted,  that  where  there 
has  been  mutual  credit  given  by  the  bankrupt  and  any 
other  person,  or  where  there  are  mutual  debts  between  the 
bankrupt  and  any  person^  contracted  at  any  time  before 
such  person  became  a  bankrupt,  the  assignees  shall  state 
the  account  between  them,  and  one  debt  may  be  set  against 
another,  and  what  shall  appear  to  be  due  on  either  side, 
on  the  balance  of  such  account,  and  on  setting  such  debts 
against  one  another,  and  no  more,  shall  be  claimed  or 
paid  on  either  side.  The  case  involved  rather  a  question 
of  set-off  than  of  lien,  nor  can  it,  in  any  respect,  be  con-r 
sidered  as  affecting  the  recognised  principle  of  waiver  by 
consent.  The  action  was  instituted  for  recovery  of  the 
produce  of  goods  sold,  not  for  the  specific  chattels  them- 
selves ;  and  the  question  between  the  plaintiffs,  as  assig- 
nees, and  the  defendant,  was  not  whether  he  might  detain, 
by  way  of  lien,  the  goods  he  had  been  commissioned  to 
sell,  in  contravention  of  a  direct  and  positive  undertaking 
to  the  contrary,  but  whether,  after  disposition  of  the 
goods,  he  had  not  a  right  to  set  off  the  proceeds  of  the 
sale  against  the  general  claim  of  the  assignees,  on  a  set- 
tlement of  the  mutual  accounts  of  the  defendant  and  the 
bankrupt. 

A  lien,  it  has  been  decided,  may  exist  under  an  executed  lien  may  exist 
contract,  though  that  contract  were  originally  illegal.  con"i!^Tri«t 
Thus,  though  the  claim  arises  on  a  transaction  in  the  naUy  iUegai,  if 
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S^^**^"^*  couFBe  of  the  ordinary  calling  of  the  defendant,  and  is 

both  parties,     illegal  as  a  contract  made  on  a  Sunday,  under  the  29  Car. 

2,  c.  7,  a  special  property  passes  by  delivery  of  the  thing, 

and  the  lien  is  valid,  for  the  maxim,  in  pari  delicto  potior 

est  conditio  pomdentis^  is  applicable  (1). 

But  not  so  But  where  a  contract  is  entered  into,  which  cannot  be 

is  rendered  iile-  enforced  except  on  the  foundation  that  certain  requisites 

gal  by  non.fca-  ^f  i^jj  g^t  of  Parliament  are  complied  with,  as  a  condition 

zance  of  the  ^ 

party  claiming  precedent  on  the  part  of  the  person  by  whom  the  lien  is 

the  lien.  subsequently  claimed ;  as  where  a  pawnbroker  advances 

money  on  the  deposit  of  goods,  without  giving  to  the 

pawner  the  ticket  required  by  law,  the  contract  itself  is 

void,  and  no  lien  attaches  for  the  loan  on  the  articles 

deposited  (2).      Here  the  illegality  of  the  contract  arises 

by  the  misconduct  of  the  party  seeking  to  establish  the 

right  of  lien.     The  violation  of  the  statute  is  the  act  of 

the  pawnbroker  alone,  and  having  neglected  to  comply 

with  the  regulations  imposed  as  precedent  of,  or  ac^m* 

panying,  and  making  out,  the  contract,  he  cannot  detain 

the  goods  for  the  amount  of  the  loan^  without  showing 

something  in  the  dealing  between  the  parties,  beyond  the 

ordinary  circumstances  between  pawner  and  pawnee. 

Antecedent  It  was  formerly  a  question  of  frequent  discussion  whe- 

fauire  payment  ^^^^  ^"7  distinction  existed  in  the  right  of  lien  between 

defeats  right  of  an  agreement  for  a  stipulated  price,  and  an  implied  con- 

tract  to  pay  a  reasonable  sum.    The  right  of  detainer  has, 

however,  been  practically  acknowledged  in  both  cases 

alike.     A  special  antecedent  contract  for  a  particular 

mode  of  future  payment  destroys,  of  coarse,  any  right 

accompanying  an  implied  contract  for  present  payment; 

and  a  party  eaif  have  no  right  to  set  up  a  claim  of  deten- 

Bnt  not  so  a    tion  inconsistent  with  the  terms  of  his  contract.    But  it 

p^J  is  not  so,  if  a  mere  determinate  price,  and  not  a  future 

day  of  payment,  be  fixed.    Thus  a  workman,  who  has 

(1)  Searfe  ▼.  Morgan,  4  Mee.  &  W.  282. 

(2)  Fergu98on  y.  Nomum,  5  Bing.  N.  C.  76. 
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bestowed  his  labour  upon  a  chattel  in  consideration  of  a 
price  fixed  in  amount,  by  agreement  with  the  owner,  may 
detain  the  chattel  until  the  price  be  paid,  even  though  it 
may  have  been  delivered  to  him  in  different  parcels,  if 
the  work  done  under  the  agreement  be  entire  (1). 

But  if  by  agreement,  a  purchaser  of  goods  is  entitled 
to  have  them  immediately,  and  the  payment,  in  respect 
of  them,  is  to  take  place  at  a  future  day,  that  is  incon* 
sistent  with  any  present  right  to  retain  the  goods  till  pay- 
ment, and  the  seller  has  consequently  no  lien  for  their 
price  (2). 

And  since,  in  order  to  support  a  claim  for  lien,  the  Debt  must  be 
debt  for  which  the  goods  are  detained  must  be  due,  it  is  d'*«»»>?fo«^ 

^^  ^  '  can  aiue. 

clear  that  such  claim  is  no  less  inconsistent,  whether  the 
credit  given  be  in  pursuance  of  a  special  contract,  or  pro- 
ceeds from  any  usage  of  trade,  equivalent  to  a  special 
agreement  to  that  effect.  Thus,  by  the  custom  of  the 
trade  of  shipwrights  on  the  river  Thames,  credit  is  given 
to  the  owners  for  various  periods,  and  a  ready  money  pay- 
ment is  not  demandable  except  by  express  stipulation  (3). 
In  such  case  lien  never  attaches,  for  the  owner  resumes 
possession  of  his  ship,  before  the  demand  for  repairs  is 
due. 

So,  when  by  the  course  of  trade,  wharfage  is  not  paya- 
ble upon  goods  imported,  till  a  certain  period  after  the 
importation,  no  right  of  lien  attaches  intermediately 
for  the  fees  due  (4). 

Upon  the  same  principle,  it  has  been  well  established,  jSeewity  taken 
by  numerous  authorities,  that  if  security  be  taken  for  a  Jj^  ^•^^  SSmt 
debt  for  which  the  party  has  a  lien  upon  property  of  the  daydefeatslien. 
debtor,  such  security  being  payable  at  a  distant  day,  the 
lien  is  gone  (6).    This  principle,  as  to  waiver  of  lien,  is 

(1)  CJUue  ▼.  fVeatmore,  5  M.  &  S.  180. 

(2)  CraWMhay  ▼.  Hwrfrajf^  4  B.  &  Aid.  50. 

(3)  Btritt  y.  MUehell,  4  Camp.  146. 

(4)  CrawMlkay  t.  Hoi^firay,  4  B.  &  Aid.  50. 

(5)  Htwinn  ▼.  Cfutkrie,  2  Hodg.  51 ;  2  Bing.  N.  €.  755,  S.  C. 
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Dot  regulated  by  the  usage  of  trade,  nor  consists  in  a 
mere  rule  of  law,  that  the  special  contract  determines  the 
implied  one,  but  in  the  inconvenience  which  would  re- 
sult (the  necessities  of  mankind  requiring  that  the  goods 
should  be  delivered  for  consumption)  from  the  extension 
of  the  lien  for  the  whole  period  which  the  security  has  to 
run ;  for  it  must  be  presumed,  either  that  the  lien  is  to 
continue  with  and  accompany  the  security  until  payment, 
or  that  it  is  relinquished  by  the  substitution  of  the  secu- 
rity (1). 
Part  payment       The  circumstance  of  the  vendee  having  partly  paid  for 
Tendeedoesnot  *^®  goods,  does  not  defeat  the  vendor^s  right  of  lien,  on 
defeat  right  of  the  bankruptcy  of  the  vendee,  for  the  vendor  has  a  right 
for  balance ;     to  retain  them  till  the  whole  price  has  been  paid  (2).     To 
allow  such  exception  to  the  general  rule  would  be  to 
destroy  the  rule  itself,   since  every  payment,  however 
small,  even  the  payment  of  a  farthing,  by  way  of  earnest, 
Nor  seizure      would  prevent  its  operation  (3).    Nor  is  the  right  defeated 
alninst^iti^   by  Seizure  of  a  vendee's  goods  under  process  out  of  the 
dee's  goods,  at  Mayor's  Court,  at  the  suit  of  the  attaching  creditor,  for 
creditor.  ^^^  latter  has  no  greater  right  to  the  goods  than  the  ven- 

dee himself.  The  vendor's  power  of  intercepting  the 
goods  is  the  elder  and  preferable  claim,  and  not  super- 
seded by  the  attachment,  any  more  than  it  would  be  by 
the  general  right  of  a  common  carrier  to  retain  all  his 
customer's  goods  for  his  general  balance,  which  has  been 
decided  as  untenable  (4). 
Waiver  of  lien.  A  party  having  rightful  possession  of  goods,  under  a 
claim  of  lien,  ought  to  state  the  nature  of  such  claim, 
and  the  amount  for  which  he  detains  the  goods,  at  the 
time  when  re-possession  is  demanded. 
Claiming  on         Retention  on  a  ground  inconsistent  with  the  existing 

ground  inoon- 

(1)  Per  Lord  Eldon,  in  CoweU  ▼.  Simpwn,  16  Vet.  J.  279. 

(2)  Hodgwn  ▼.  Loy,  7  T.  R.  440. 

(3)  lb.  per  Lord  Kenyon,  C.  J. 

(4)  Smith  ▼.  Gi>99t  1  Camp.  282  ;  and  see  Nathm  ▼.  GiUB,  5  Taunt.  557. 
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right,  without  any  claim  in  respect  of  the  amount  under  nstent  with 
which  a  person  may  legally  withhold  them,  operates  as  UoBnto  tTa 
a  waiver  of  the  lien,  and  trover  will  lie  for  the  recovery  widver. 
of  the  goods,   without  evidence  of  any  tender  of  the 
latter  amount.     Thus,  in  an  action  of  trover  for  some 
brandy,  which  lay  in  the  defendants  cellars,  and  which, 
when  demanded,  he  had  refused  to  deliver  up,  saying  it 
was  his  own  property;  omitting  to  mention,  at  the  same 
time,  that  certain  warehouse  rent  was  due  to  him  on 
account  of  the  brandy :  it  was  held,  that  as  he  had  de- 
tained it  on  a  different  ground,  he  musi  be  taken  to  have  \ 
waived  his  lien  (I).                                                                                                     ^ 

And,  where  the  captain  of  a  ship,  by  his  bill  of  lading,  { 

undertook  to  deliver  goods  to  a  person  appointed  by  the  ] 

vendee,  and,  on  the  vendee  becoming  bankrupt,  refused  i 

to  deliver  them  to  the  vendor,  alleging  that  he  had 
signed  a  bill  of  lading  to  deliver  the  goods  to  another ;  ! 

it  was  held,  that  he  had  dispensed  with  a  tender  of  the  i 

freight,  for  which  he  might  legally  have  detained  the  i 

goods,  and  that  there  was  therefore  presumptive  evidence  ' 

of  a  conversion  (2). 

But  a  refusal  to  deliver  up  the  goods,  without  express  Omitting  ez« 
mention  of  the  lien,  does  not  necessarily  amount  to  a  P!®"  nwrntlon 

*  n  •  t  •!  ^^  ground  of 

dispensation  of  it,  unless  accompanied  by  some  claim  in-  lien,  no  wutct. 
consistent  with  the  actual  right. 

Thus,  where  a  person,  who  had  a  lien  on  some  cloth, 
purchased  it  from  the  bailor,  after  his  bankruptcy,  and  , 

when  the  cloth  was  demanded  of  him  by  the  assignees, 
refused  to  give  it  up,  saying,  *'  I  may  as  well  give  up 
every  transaction  of  my  life ;  "  it  was  held,  that  this  did 
not  amount  to  a  waiver  of  his  lien,  and  that  the  lien  was 
not  merged  in  the  purchase  (3). 

(1)  Boardmm  t.  8ia,  1  Camp.  410  {noU). 

(2)  Tkompmm  t.  Trml,  6  B.  &  C.  36 ;  9  D.  &  R.  31,  8,  C. 

(3)  WMte  T.  Gainer,  2  Bing.  23  ;  1  C.  &  P.  324,  S.  C./  and  tee  Jone» 
T.  aif,  5  C.  &  P.  560. 
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It  will  be  observed,  however,  that  the  party  holdiDg 
the  cloth  said  nothing  inconsistent  with  the  claim  of 
lien ;  and  besides  this,  it  appeared  in  evidence,  that  in  a 
subsequent  conversation  he  had  said,  ^'that  the  thing 
might  have  been  settled  long  ago,  if  the  assignees  would 
have  allowed  him  his  demand  for  milling  and  rowing 
the  cloth. 

So,  where  the  plaintiff  being  assignee  of  a  lease,  depo- 
sited it  with  a  party,  with  authority  to  raise  money  on 
the  deed,  and  the  defendant  having  advanced  money  to 
such  party,  which  was  not  repaid,  refused  to  re-deliver 
the  deed,  and  was  thereupon  sued  in  trover;  it  was  held, 
that  he  might  give  these  facts  in  evidence,  under  a  plea 
that  the  plaintiff  was  not  possessed  of  the  deed  as  his 
own  property,  at  the  time  of  the  action ;  and  that  the 
plaintiff  was  not  entitled  to  recover,  though  no  express 
mention  of  the  lien  had  been  previously  made(l). 
Demand  of  The  demand  of  a  general  balance,  including  the  par- 

SS^dw  ^iS^*  ticular  sum  for  which  the  lien  has  specifically  attached, 
waiver  of  liea  does  not  dispense  with  the  necessity,  on  the  part  of  the 
aumactoaUT  owner  of  the  goods  detained,  of  tendering  the  smaller 
owing.  amount  (2).    This  point,  which  has  recently  received  the 

fullest  consideration,  is  now  definitively  settled;  and 
earlier  cases,  seeming  to  establish  the  necessity  of  a  pre- 
cise claim,  by  which  a  party  will  be  literally  bound,  are 
now  reconciled  and  explained. 

**  It  appears  to  me,"  observed  Mr.  Baron  Alderson,  in 

(1)  Owm  y.  Knight,  4  Bing.  N.  C.  54 ;  and  aee  WkUe  ▼.  Gatncr,  2 
Bing.  23. 

(2)  Scarfi  ▼.  Morgm,  4  Mee.  &  W.  273  ;  1  Horn  &  Hnrl.  294,  8,  C.  ; 
Ayling  ▼.  Williami,  5  Car.  &  P.  399»  does  not  actually  conflict  with  the  doc- 
trine here  eatabliahed.  ''  All  that  the  learned  Judge  there  aaya,  is,  that  if 
the  case  had  turned  on  the  question  of  tender,  he  would  have  given  the  de- 
fendant leave  to  move.''  See  per  Alderson,  B.,  in  Scarfe  v.  Morgan,  nqnik ; 
and  see  KnigM  v.  Harriion,  dted  in  Saund.  Fl.  &  Ev.  641,  where  the  right 
of  property  was  claimed  in  a  third  person,  against  whom  the  defendant  had 
a  lien  for  his  general  balance. 
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tbe  case  of  Scarfe  v.  Morgan^  '*  a  monstrous  position) 
that  a  party  who  claims  a  lien  in  respect  of  two  sums,  is 
supposed  to  have  waived  it,  in  respect  of  one  of  them. 
The  more  natural  conclusion  is,  that  he  intended  to  insist 
on  both.  It  was  the  duty  of  the  plaintiff  to  have  ten- 
dered either  one  sum  or  the  other.  If  he  had  said,  '  I 
tender  this  specific  sum,'  it  might  hare  caused  the  de- 
fendant to  reflect  whether  he  had  a  right  to  detain  for 
any  other  claim." 

And  in  a  case  tried  before  Parke,  B.,  at  Guildhall, 
where  there  was  a  claim  of  lien  in  respect  of  repairs 
done  to  a  carriage,  some  of  which  had  been  ordered  and 
some  not;  it  was  held,  that  an  unsevered  claim  for  both 
was  no  waiver  of  the  real  claim  (1).  In  each  of  these 
cases,  there  was  no  repudiation  of  the  proper  and  ayail- 
able  ground  of  lien ;  the  parties  claimed  in  respect  of  a 
substantial  right,  but  coupled  it  with  another  and  un- 
tenable demand ;  and  were  entitled  to  a  tender  of  such 
sums  as  they  were  legally  authorized  to  detain  for. 

A  lien,  distinguished  from  a  distinct  pledge,  can  be  lien  cannot  be 
retained  only  as  a  security  for  the  debt  due ;  and,  with " 
the  exceptions  particularized  elsewhere,  cannot  be  sold 
or  parted  with,  without  waiver  of  the  right  already  pos- 
sessed (2).  Carriers,  and  all  persons  entitled  to  a  general 
or  particular  lien,  should  therefore  expressly  stipulate 
for  a  power  to  sell  the  same,  and  prescribe  the  terms  of 
sale,  in  case  the  lien  be  not  satisfied  (3).  There  is 
nothing  to  affect  the  right  of  parties  to  attach  conditions 
to  this  effect.     A  consent  by  the  person  depositing,  may 

(1)  Ortm  ▼.  Shewell,  mentioned  by  Mr.  Baron  Parke  in  Searfe  y.  Jtfor- 
^011,  4  Mee.  &  W.  277. 

(2)  /oncf  ▼.  PearU,  Str.  556  ;  ex  parte  Shtmi,  I  Atk.  254  ;  Krufer  y. 
WUeoXf  AmbL  252 ;  WtUtmt  y.  Canmehael,  Dong.  97 ;  Judgment  of  Bui- 
ler,  J.,  6  East,  25,  tn  wiiies  Sweet  y.  P^m,  1  East,  4  ;  M'CuMei. Daviee, 
7  Eaaty  5. 

(3)  Cbit  Gen.  Prac.  yol.  1,  p.  492 ;  in  which  a  form  of  an  agreement, 
eontaining  such  atipnlation,  ia  tnggeated. 
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indeed  be  implied  in  some  cases,  as  will  be  shown  here* 
after  (1),  where  goods  are  distinctly  deposited,  by  way  of 
pledge,  for  a  loan  of  money ;  for  such  deposit  consti- 
tutes more  than  a  mere  right  of  lien ;  and  it  is  to  be  in* 
ferred  that  the  contract  between  the  parties  is,  that  if 
the  borrower  do  not  repay  the  advance,  the  lender  shall 
be  at  liberty  to  reimburse  himself  by  the  sale  of  the 
deposit  (2). 
Property  held       Property,  held  as  a  lien,  is  not  liable  to  be  taken  in 
betijkMiQae-  execution^  under  a  writ  o{  fieri  facias^  for  the  sheriff  can- 
cution.  not  substitute,  as  the  owner  of  the  goods,  a  third  person 

between  whom  and  the  original  owner  there  is  no  privity. 
It  is. quite  clear,  observes  Parke,  B.,  in  a  very  recent 
case  (3),  that,  by  the  general  law,  a  sheriff  can  seize 
nothing  in  execution  but  what  he  can  sell.  That  law  still 
remains,  save  so  far  as  altered  by  the  statute  1  and  2 
Vict.  c.  110,  s.  12  (4),  which  is  not  applicable  to  the 
point  in  question.  A  lien  is  a  personal  right  to  hold  the 
goods  of  another  party,  by  way  of  pledge,  until  a  debt  is 
paid.  The  right  of  the  bailee  is  altogether  personal ;  he 
cannot  dispose  of  the  goods  to  another,  nor  can  the 
sheriff  do  so,  on  sub.sequently  obtaining  possession  of 
them.  The  right  of  lien  continues  so  long  only  as  the 
goods  remain  in  the  possession  of  the  party  as  a  pledge, 
pursuant  to  the  terms  of  the  original  delivery :  it  is  a 
right  altogether  personal.  In  this  respect,  the  case 
differs  from  a  term  of  years,  which  may  be  sold,  because, 
being  a  valuable  interest,  it  is  a  legitimate  subject  of  sale. 

(1)  See  tiae<<  Pawn/' /Mwr. 

(2)  Holt,  C.  N.  P.  383. 

(3)  Leffg  t.  Bvant,  Ezcheqaer,  HU.  T.  1840.  See  Jurist,  vol.  4,  p.  197  ; 
and  see  Nathan  y.  Giles,  5  Tannt.  557  ;  and  Vin.  Abr.  tit  Pawn  (A),  3. 

(4)  **  An  Act  for  abolishing  arrest  on  mesne  process  in  civil  actions, 
except  in  certain  cases ;  for  extending  the  remedies  of  creditors  against  th« 
property  of  debtors ;  and  for  amending  the  laws  for  the  relief  of  insolvent 
debtors  in  England."  Sec.  12  empowers  the  sheriff  to  seise  money,  bank- 
notes, bonds,  &c.,  and  to  pay  them  over  to  the  ezecntion  creditor. 
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Here,  the  lien  is  an  interest,  which  the  bailee  cannot 
hand  over  to  any  one,  unless  perhaps  to  a  servant,  who 
impliedly  holds  on  behalf  of  the  bailee,  without  being 
guilty  of  a  conversion.  If  therefore  the  goods  cannot 
be  sold,  neither  can  they  be  seized ;  for  nothing  is  by 
law  seizable  that,  may  not  afterwards  be  sold. 

If  a  lien  exist  upon  a  perishable  article,  the  party  Party  claiming 
claiming  the  lien  is  bound  to  exercise  every  care  in  the  exCTcise'care 
preservation  of  it ;  so,  if  upon  a  horse,  he  is  bound  to  in  its  preaer- 
feed  it,  for  the  liability  is  analogous  to  that  of  preserving 
a  chattel,  which  arises  in  the  case  of  a  beast  impounded^ 
and  com  distrained  at  common  law  (i). 

Since  the  adoption  of  the  new  rules  relating  to  plead-  Whether  ne- 
ing  (2),  it  has  been  questioned  whether,  under  the  plea  of  S^YpcciiSly, 
"not  guilty/'  in  trover^  when  the  plaintiff  relies  upon  a *'^*<'^<**^** 
demand  and  refusal^  to  prove  a  conversion,  the  defendant 
can  give  evidence  of  a  lien,  or  the  right  of  lien  must  be 
specially  pleaded  (3).     Before  such  period,  the  plea  of  Former  effect 
*'not  guilty"  enabled  a  defendant  to  prove,  either  that  h^  ^^*  ?'""*** 
bad  not  detained,  or  meddled  with,  the  goods  (the  subject 
of  the  action)  at  all,  or,  in  such  manner  as  to  constitute  a 
conversion  in  fact ;  or,  that  the  plaintiff  had  no  property,- 
or  no  right  of  possession,  as  against  the  defendant^  at  the 
time  of  the  alleged  conversion  (4) ;  or,  admitting  a  con-* 
version  in  fact,  that  the  conversion  was  justifiable  (5). 
The  plea  of  lien   was  therefore  admissible   under  thi^ 
plea. 

(1)  Seatfe  ▼.  Morgan,  4  Mee.  &  W.  270  ;  1  Horn  &  H.  292,  S,  C, 

(2)  Reg.  Oen.  Hil.  Term,  4  W.  4. 

(3)  See  Sianclife  ▼.  Hardwick,  2  Cr.  M.  &  R.  1  ;  3  Dowl.  762  ;  Vtmm 
V*  SkipioHt  2  Mee.  &  W.  9. 

(4)  Bro.  Ahr.  Accion  iur  U  ease,  pi.  109  ;  Bloxam  ▼.  Saunders,  4  B.  &  C< 
941  ;  7  Dow.  and  Ry.  896,  S,  C, 

(5)  Com.  Dig.  .Action  on  the  case  upon  trover  (P.  2).  In  some  cases, 
the  defendant  was  at  liberty  to  plead  specially.  1  Cliitty  on  Pleading,  499# 
529,  6th  Edit. ;  and  see  Kennicott  v.  Bogan,  Yelv.  198,  contrary  to  Aeime 
V.  Saunderaan,  Cro.  Eliz.  434. 
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Pretent  effect       Now,  however,  the  plea  '*  admits  the  plaintifTs  right  to 
of  euch  plea,     j^^^^yg,.  something  against  the  defendant,  if  he  can  prove 

what  the  law  would  deem  a  conversion  of  the  plaintiff's 
property  in  the  goods  in  qaestion"(l) ;  and  its  operation  is 
•  restricted  to  a  denial  of  the  fact  of  conversion  only,  with- 
out regard  to  its  legality  or  illegality  (2).  ^  There  is,  there- 
fore, no  difficulty  in  the  application  of  the  rule,  where 
the  plaintiff's  evidence  showd  an  act,  amounting  per  se  to 
a  conversion,  although  the  conversion  may  be  rightful. 
In  Stancliffe  v.  Hardwick  (3),  where  the  plaintiff,  a 
wharfinger,  and  the  defendant,  a  carrier,  had  agreed  to 
set  up  a  waggon  in  common,  and  that  each  party  should 
supply  two  horses ;  and  upon  the  dissolution  of  the  con- 
cern, a  dispute  arising  as  to  the  two  horses  supplied  by 
the  plaintiff,  he  brought  an  action  of  trover  to  recover 
the  value  of  them  from  the  defendant,  who  had  seized 
and  sold  them  for  the  alleged  purpose  of  paying  the  part- 
nership debts :  it  was  held,  that  this  defence  could  not 
be  given  in  evidence  under  the  plea  of  '*  not  guilty,^'  but 
that  the  defendant  ought  to  have  pleaded  in  confession 
and  avoidance.  In  Vernon  v.  Shipton  (4),  which  was  trover 
for  a  number  of  boxes  of  tin  plates,  the  pleas  were — 

(1)  See  the  jndgmeat  in  StaneUfie  ▼.  Hardwick,  2  Cr.  M.  &  R.  1  ;  3 
DowL  762,  5.  C. 

(2)  Ibid,  s  and  see  Reg.  Gen.  Hil.  Tenn,  4  W.  IV.,  Pleadings  in  particu- 
lar actions.  No.  4.  The  role  is  as  follows  : — **  In  actions  on  the  case,  the 
plea  of  *  not  guilty'  shall  operate  as  a  denial  of  the  breach  of  duty  or  wrong- 
fnl  act  alleged  to  have  been  committed  by  the  defendant,  and  not  of  the  fscts 
stated  in  the  indncement ;  and  no  other  defence  than  such  denial  shaQ  be 
admissible  nnder  that  plea :  all  other  pleas  in  denial  shall  take  issue  on  some 
particular  matter  of  fact  alleged  in  the  declaration."  In  iUostration  of  the 
Intended  operation  of  the  rule,  it  is  added — **  In  an  action  on  the  case,  for 
obstructing  a  right  of  way,  such  plea  will  operate  as  a  denial  of  the  obstmc* 
tion  only,  and  not  of  the  plaintiff's  right  of  way ;  and  in  an  action  for  con- 
verting the  plaintiff's  goods,  the  convernon  aniy,  and  not  the  plaintiff's  title 
to  the  goods."  It  is  also  required  that — "  All  matters  in  confession  and 
ayoidanoe  shall  be  pleaded  spedally,  as  in  actions  of  amtfiymi," 

(3)  2  Cr.  M.  &  R.  1 ;  3  Dowl.  762. 

(4)  2  Mee.  &  W.  9. 
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1.  Not  Guilty.  2.  That  the  plaintiff  was  not  possessed^ 
&c.  The  plaintiff  had  sold  1600  boxes  (of  which  the 
boxes  in  question  were  part)  to  Saunders^  to  whose  order 
they  lay  at  the  defendant's  wharf.  Upon  a  complaint  by 
Saunders,  the  plaintiff  agreed  to  take  back  the  boxes  in 
question,  and  Saunders  sent  the  defendant  an  order  to 
deliver  them  to  the  plaintiff.  Saunders  having  engaged 
to  supply  a.  with  a  number  of  boxes,  it  was  proposed  by 
the  plaintiff  that  the  boxes  in  question  should  go  in  part 
performance  of  that  engagement ;  and  Saunders  accord- 
ingly gave  the  defendant  another  order  to  deliver  them 
to  H.9  which  was  done.  Some  disputes  arising  between 
the  plaintiff  and  Saunders^  the  plaintiff  called  on  the  de- 
fendant to  deliver  the  boxes  to  him,  pursuant  to  the  first 
delivery  order.  Patteson,  J.,  before  whom  the  case  was 
tried,  held  that  the  evidence  was  admissible  under  the 
second  plea,  viz.,  that  the  plaintiff  was  not  possessed, 
but  that  it  was  not  admissible  under  the  plea  of  ^'  not 
guilty;"  and,  under  his  lordship's  direction,  a  verdict 
was  found  for  the  plaintiff  on  the  issue  under  the  lastly- 
mentioned  plea,  and  for  the  defendant,  upon  the  other 
issue.  The  Court  (of  Exchequer)  afterwards  confirmed 
this  ruling. 

In  both  the  cases  which  are  here  mentioned,  conver- 
sions in  fact  were  proved.  But  a  refusal  to  deliver  upon 
demand,  though  considered  by  Lord  Holt  to  be  an  actual 
conversion  (1),  is  now  settled  to  be  only  presumptive 
evidence  of  it,  and  may  be  rebutted  by  other  evidence 
to  the  contrary  (2).  A  distinction  may  perhaps  be  taken 
between  the  cases  of  qualified  and  absolute  refusals.  In 
cases  where  the  refusal  is  qualified,  ex.  gr,,  where  the 
finder  of  goods,  ignorant  of  the  true  owner,  refuses  to 
deliver  them  to  him,  until  he  shows  a  proper  title  (3),  it 

(1)  Baldwin  v.  Cole,  6  Mod.  212  ;  Holt,  707. 

(2)  10  Rep.  56,  b,  57,  a ;  2  Wms.  Saand.  47,  e,  (note)  ;  BuU.  N.  P.  44. 

(3)  See  Green  v.  Dkiui,  3  Camp.  215  (») ;  Solomon  t.  I>€swe8,  1  Esp.  83. 
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may  be  said  that  upon  eyidence,  on  the  plaintifiTs  part,  of 
his  ownership,  and  of  the  defendant's  refusal,  on  the 
alleged  ground  of  his  having  found  the  goods,  and  being 
ignorant  of  the  plaintifTs  title,  the  defendant  would  be  at 
liberty  to  prove  the  truth  of  his  excuse,  under  the  plea  of 
"  not  guilty/'  because  the  evidence  would  not  set  up  any 
title  of  property  or  possession,  adverse  to  the  plaintiff's, 
but  would  amount  to  a  disclaimer  of  all  right  or  interest, 
and  imply  a  readiness  and  willingness  to  deliver  the  goods 
to  the  rightful  owner,  when  ascertained ;  and  therefore 
would  merely  neutralize  the  plaintiffs  evidence,  and 
exclude  any  inference  of  the  fact  of  conversion.  Per- 
haps, however,  the  true  objection  might  be,  that  the 
plaintiff's  evidence  did  not,  of  itself,  amount  to  any  proof 
of  a  conversion  in  fact  (1).  On  the  other  hand,  in  cases 
in  which  the  refusal  is  absolute  and  peremptory,  and  the 
reason,  whether  declared  or  not  at  the  time,  is  that  the 
defendant  has  a  lien,  evidence  of  a  detainer  on  the  ground 
of  lien  will  not  render  insufficient  the  plaintiff's  evidence 
to  prove  the  fact  of  conversion ;  but,  on  the  contrary, 
will  of  itself  show  a  conversion  in  fact,  i.  e.,  a  detainer 
for  the  defendant's  own  benefit,  under  a  legal  authority. 
Such  evidence,  indeed,  would  be  objectionable,  as  tending 
to  disprove  the  plaintiff's  possessory  right,  which  is  ad- 
mitted by  the  plea  of  "  not  guilty,*'  according  to  the 
effect  now  given  to  it.  In  Barton  v.  Brovon  (2),  it 
was  held  that  the  defendant  could  not,  under  this  plea, 
set  up  an  absolute  property  in  himself,  although  the 
only  evidence  of  conversion  was  a  demand  and  refusal ; 
and  the  case  of  lien  seems  to  be  within  the  same  prin- 
ciple. 
uS^l!^\^b?o**'     But,  although,  under  the  plea  of  "  not  guilty,"  a  lien 

lately  necessary 

m  tntwr,  0)  See  the  cases  cited  on/e—lO  Rep.  56,  b,  57,  a ;  2  Wms.  Sannd.  47,  «, 

{note) ;  Bull.  N.  P.  44  ;  Alexander  t.  Southey,  5  B.  &  Aid.  247  ;  OmUim 

T.  Jfurttf,  2  B.  &  B.  447  ;  S.  P.  Wihon  t.  Anderttm,  1  B.  &  Ad.  450. 

(2)  5  Mee.  &  Wels.  298. 
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may  not  be  proveable,  it  does  not  follow  that  a  special 
plea  of  lien  is  necessary.  A  right  of  possession  is  part  of 
the  essence  of  a  lien ;  and  the  lien  depends  upon  the 
possession  (1).  The  defence  of  lien,  therefore,  is  a  denial 
of  the  plaintiff's  possessory  right,  without  which  he  can- 
not maintain  his  action  (2).  A  plea  traversing  this  right  Piea,trBTer$iiig 
seems  to  be  more  appropriate  than  a  special  plea  of  lien,  riSt,'^ore 
which  amounts  to  an  argumentative  denial.  In  Oliver  v.  proper. 
Knight  (3),  v^  hich  was  an  action  in  trover  for  an  indenture 
of  lease,  it  was  held  that  the  defendant  might  give  in 
evidence,  under  a  plea  that  the  plaintiff  was  not  possessed, 
&c.,  that  the  plaintiff  had  delivered  the  indenture  in  ques. 
tion  to  a  person,  in  order  to  raise  money,  and  that  he 
assigned  it  to  the  defendant  as  a  security  for  money  ad- 
vanced, and  which  had  not  been  paid.  In  Jackson  v. 
Ckimmin8(4)y  which  was  an  action  of  trespass  for  seizing 
and  driving  away  cows,  to  which  the  defendant  pleaded  two 
distinct  grounds  of  lien,  viz.,  by  force  of  an  agreement, 
and  by  the  general  law,  Parke,  B.,  says — *'  I  think  that, 
after  the  recent  decision  in  Owen  v.  Knight,  as  to  the 
effect  of  lien  in  actions  of  trover^  the  defendant  would 
have  done  better  to  have  pleaded  that  the  plaintiff  was 
not  possessed  of  these  cows ;  which  plea  would  have  been 
supported  by  proof  of  the  lien,  giving  to  the  defendant  a 
special  property  in  them  at  the  time  of  the  trespass."*' 
Special  pleas  of  lien  have,  however,  been  allowed  to  be 


(1)  Hution  V.  Bragg,  7  Taunt.  14  ;  Sw\ft  v.  Pim,  1  East,  4.  As  to  the 
power  of  fiictofB  and  agents  to  confer  a  right  of  lien  co-eztensive  with  their 
own  right,  npon  third  parties,  we  post,  tit.  **  Factors  and  Brokers." 

(2)  Gordon  y.  Harper,  7  Term.  Rep.  9 ;  Bhsam  ▼.  Saunders,  4  B.  &  C. 
941 ;  7  D.  &  R.  896,  S.  C. ;  Owen  t.  Knight,  4  Ring.  N.  C.  54  ;  5  Scott, 
307  ;  6  Dowl.  244,  8,  C. 

(3)  4  Ring.  N.  C.  54  ;  5  Scott,  307 ;  6  Dowl.  244. 

(4)  5  Mee.  &  Wels.  342.  See  also  Vernon  ▼.  Shipton,  2  Mee.  and  Wels. 
9 ;  and  Samuel  v.  Morris,  6  Car.  &  P.  620. 
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pleaded (1),  and  perhaps  may  be  unobjectionable,  as  giving 

implied  colour  (2). 

ScSTSen  Bpe-      ^^  before  the  making  of  the  new  rules,  it  was  requisite 

ciaUy  m  deiu    in  detinue^  to  plead  a  lien  specially,  so  it  would  appear 

"^''  that  it  is  equally  necessary  now  (3).     A  defendant  might 

formerly  have  given  in  evidence,  under  the  plea  of  non 

detinetj  a  gift  from  the  plaintiff,  "  for  that  proveth  he 

detaineth  not  the  plaintiff's  goods"  (4) ;  but  such  evidence, 

it  is  clear,   would  not  now  be  admissible  under  that 

plea  (5). 

RecoTery  of         If  a  party  has  possession  of  goods  or  other  property. 


(1)  JanOery  y.  Britton,  4  Scott,  380  ;  Bruce  ▼.  Waiiy  3  Mee.  and  Wels. 
15. 

In  Leuckhart  y.  Cooper ,  1  Bing.  N.  C.  509  ;  1  Hodges,  16,  8,C.,  the  fol- 
lowing pleas  were  allowed  i-^ 

lat.  The  general  issne. 

2ndly.  A  general  lien  by  custom  for  np-town  warehousemen,  in  respect  of 
their  general  balance  against  any  individual  housing  goods  with  them  ;  and 
that  the  goods,  the  subject  of  the  action,  were  housed  at  the  defendant's  by 
one  H.,  who  was  indebted  to  them  on  a  general  balance. 

3rdly.  A  lien  against  H.  by  special  agreement. 

4thly.  That  the  plaintiff  sent  the  goods  in  question  to  H.,  with  such  powers 
as  to  giTC  him  all  the  indieim  of  property  ;  and  that,  therefore,  the  defendants 
had  a  right  to  insist  on  the  custom  mentioned  in  the  second  plea,  as 
against  H. 

5thly.  llie  custom  in  the  second  plea,  set  up  as  applicable  to  a  debt  due 
to  the  defendants  from  the  plaintiff. 

In  Marke  y.  Lahei,  3  Bing.  N.  C.  408  ;  4  Scott,  137,  S.  C,  a  plea  was 
allowed,  that  defendant,  on  divers  days  and  times,  was  retained  and  employed 
to  engrave  divers  etchings  for  hire,  and  that  defendant  detained  certain  cop- 
per-plates for  his  lien  in  respect  of  the  ssid  work. 

(2)  See  Chitty  on  Pleading,  499,  529. 

(3)  Alexander  y.  JPOowan,  1  Chitty  on  PI.  124,  6th  Edit. ;  and  see  Co. 
Idtt.  283,  at  PhUlipe  v.  Hayward,  3  Dowl.  362. 

(4)  Co.  Litt.  283,  a. 

(5)  With  regard  to  detimte,  the  rule  is—''  The  plea  of  non  detinet  shall 
operate  as  a  denial  of  the  detention  of  the  goods  by  the  defendant,  but  not 
of  the  plaintiff's  property  therein,  and  no  other  defence  than  such  denial 
shall  be  admissible  under  that  plea.  Reg.  Gen.  Hil.  Term,  41  W.  4, 
No.  3. 
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belonging  to  another,  which  he  refuses  to  deliver,  unless  money  paid 
the  latter  pays  him  a  sum  of  money,  which  he  has  no  ^o^'^of  Um. 
right  to  receive,  and  such  sum  be  consequently  paid,  this 
amounts  to  a  compulsory  payment,  and  may  be  recovered 
back  in  an  action  for  money  had  and  received  (1) ;  nor  is 
it  material  that  there  should  be  any  pressing  necessity 
for  the  goods  at  the  time  they  are  demanded.  Two 
mod.es  therefore  present  themselves,  under  which  an 
owner  of  property  may  try  the  validity  of  the  holder's 
claim.  If  the  necessity  for  possession  be  urgent,  he  may 
pay  the  money  demanded  under  protest,  and  bring  an 
action  of  assumpsit  for  the  recovery  of  it  back ;  or,  if  he 
have  no  immediate  necessity  for  the  property,  he  may  try 
the  question  in  an  action  of  trover^  and  leave  the  holder 
to  establish  his  claim  of  lien. 

The  eflTect  of  the  bankruptcy  of  the  party  against  whom  Banltrnptcy  of 
the  claim  of  lien  is  sought  to  be  established,  remains  S^*]^^^ 
next  to  be  considered.  cWmcd. 

It  has  been  observed  elsewhere,  that  when  goods  have  Receipt  of 
been  received  by  a  factor,  prior  to  any  act  of  bankruptcy  S^ofGrnk- 
by  his  principal,  the  mere  receipt  of  money  subsequently  raptcy  andsub- 
to  it,  will  not  defeat  his  right  of  lien  (2).     It  was  how-  vaUd. 
ever  formerly  held,  that  if  a  trader,  even  after  a  secret  Formerly  re- 
act  of  bankruptcy,  consigned  goods  to  a  factor,  who,  in  ^'  ^^^l^t 
pursuance  of  an  agreement  to  that  effect,  accepted  and  of  bankmptcy, 
paid  bills  drawn  on  him  by  the  trader,  and  a  commission  |^®  ^ 
afterwards  issued  against  the  trader,  on  such  prior  act  of 
bankruptcy,  the  factor  was  answerable  to  the  assignees 
for  the  value  of  the  goods  sold  subsequently  (3). 

But  where  a  security,  sriven  prior  to  such  secret  act  of  But  where  a 

*       ".  ,  »    ..,    .    1  1^  'x  •     *!.     billgiYen  prior 

bankruptcy,  was  substituted  by  a  new  security,  as  in  the  ^  sach  secret 

(1)  Sf^to  V.  Woodcock,  7  B.  &  C.  73  ;  9  D.  &  R.  889,  8.  C. ;  Mataer 
▼.  Atknuj  5  Taunt.  381. 

(2)  RobiOH  T.  Kemp,  4  Eap.  236 ;  Drinkwaitr  t.  Goodwin,  Cowp.  251. 

(3)  C^land  ▼.  Sicin,  8  T.  Rep.  199  ;  and  see  fb»erqfi  v.  DetHmhirt, 
2  Bnrr.  931. 
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act,  substituted  following  instance,  the  transaction  was  deemed  valid 
subscquent*^^  and  binding  on  the  assignees.  A  trader  being  indebted 
thereto,  pay-  to  the  defendants,  and  having  indorsed  to  them  a  bill  of 
^S^hddgood.  exchange,  previously  to  the  commission  of  any  act  of 
bankruptcy,  secretly  committed  such  act,  and  then  gave 
them  a  new  bill,  in  lieu  of  their  former  claim,  and  de- 
posited with  them  certain  policies  of  insurance,  made  on 
bis  account,  as  collateral  security.  After  notice  of  a  loss 
upon  the  policies,  the  policy-broker,  at  the  bankrupt's 
request,  gave  his  own  acceptance  to  the  defendants 
(which  was  afterwards  paid),  in  order  to  induce  them  to 
give  up  their  lien  on  the  policies,  and  a  commission  of 
bankruptcy,  some  time  after,  issued  against  the  trader, 
pn  the  prior  act  of  bankruptcy ;  it  was  held,  that  the 
assignees  could  not  recover  from  the  defendants  the 
amount  of  the  broker  s  acceptance  paid  to  them,  though 
the  broker,  in  settling  his  account  with  the  assignees, 
retained  the  amount  of  the  money  so  paid  by  him  to  the 
defendants,  in  order  to  get  possession  of  the  policies  (1). 
This  judgment  proceeded,  however,  on  the  ground  that 
tlie  broker  was  personally  liable  to  pay  the  acceptance 
he  had  given  to  the  defendants,  whether  he  had  received 
the  amount  of  the  policies  from  the  underwriters  or  not ; 
and  that,  therefore,  the  payment  was  made  by  him  out 
of  his  own  money. 

^^uV'  ^'  '^^^  ^^  ^^^*  ^'  ^'  ^^^^  ^*^  afterwards  passed,  mate- 

rially altering  the  law  upon  this  subject  (2),  and  rendering 

valid  all  bond  fide  contracts,  dealings,  and  transactions. 


(1)  Hovii  T.  Pack,  7  East,  164. 

(2)  Though  not  immediatelf  connected  with  the  subj  ect  under  consideration, 
I  may  observe  that  a  recent  statute,  the  2nd  Vict.  c.  11,  s.  12,  entitled  "An 
Act  for  the  better  protection  of  purchasers  against  judgments,  crown  debts. 
Hi  pendens,  and  fiats  in  bankruptcy,"  has  declared  all  conveyances  by  any 
bankrupt,  bond  fide  made  and  executed  btfore  the  date  and  issuing  qfthe 
Jtat,  to  be  valid,  notwithstanding  any  prior  act  of  bankruptcy ;  provided  the 
party  to  whom  the  conveyance  is  made,  had  not,  at  the  time,  notice  of  such 
net  of  bankruptcy,    And  by  sect.  13,  no  purchase  for  valuable  consideratioii 
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made  or  entered  into  more  than  two  calendar  months 
before  the  date  of  the  commission  of  bankruptcy,  pro- 
vided the  party  dealing  with  the  bankrupt  had  no  notice 
of  any  prior  act  of  bankruptcy  committed  by  him.  A  later 
statute,  6  Geo.  4,  c.  16,  which  repeals  the  former  act,  6  Geo.  4,  c.  16. 
contains  a  similar  protective  clause,  in  the  following  ^^2te*^e- 
words :  **  That  all  conveyances  by,  and  all  contracts  and  cations,  ace. 
other  dealings  and  transactions  by  and  with  any  bank- ^^^^^^^^^ 
rapt,  boTia  fide  made  and  entered  into  more  than  two  ca-  o^  act  of  bank- 
lendar  months  before  the  date  and  issuing  of  the  com-  months  b^ore 
mission  against  him,  and  all  executions  and  attachments  commission, 
against  the  lands  and  tenements  or  goods  and  chattels  of 
such  bankrupt,  bond  fide  executed  or  levied  more  than 
two  calendar  months  before  the  issuing  of  such  commis- 
sion, shall  be  valid,  notwithstanding  any  prior  act  of 
bankruptcy  by  him  committed ;  provided  the  person  or 
persons  so  dealing  with  such  bankrupt,  or  at  whose  suit, 
or  on  whose  account,  such  execution  and  attachment  shall 
have  issued,  had  not,  at  the  time  of  such  conveyance, 
contract,  dealing,  or  transaction,  or  at  the  time  of  exe- 
cuting or  levying  such  execution  or  attachment,  notice 
of  any  prior  act  of  bankruptcy  by  him  committed ;  pro-  If  commission 
vided  also,  that  where  a  commission  has  been  superseded,  ^^  monSs  be 
if  any  other  commission  shall  issue  against  any  person  sapeneded 
or  persons  comprised  in  such  first  commission,  within  J^^  twomonths 
two  calendar  months  next  after  it  shall  have  been  super-  to  be  calculated 

J    J  •!_  A^sT  ^  from  issuing  of 

seded,  no  such  conveyance,  contract,  dealing,  or  trans-  first  commS- 
action,  execution  or  attachment,  shall  be  valid,  unless  ^^^n. 
made,  entered  into,  executed  or  levied,  more  than  two 
calendar  months  before  issuing  the  first  commission." 

Under  the  former  of  these  statutes,  ship-brokers, 
holding  the  papers  of  a  vessel,  by  way  of  lien,  for  dis- 
bursements on  account  of  the  ship,  have  been  held  to  be 

shall  be  impeached,  by  reason  of  any  act  of  bankruptcy,  q/"  which  (he  pur^ 
ekaur  had  notice,  unless  the  commission  against  the  bankrupt  shall  have 
been  sued  out  within  twelve  calendar  months  after  it. 
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entitled  to  an  adjustment  of  their  accounts^  and  to  retain 
the  balance  due  to  them  on  delivering  up  the  papers, 
though  the  ship-owner  had  been  then  arrested,  and  in 
prison  more  than  two  months  (1) ;  for  the  brokers  having 
a  clear  lien  on  the  ship  and  papers,  would  not  have  given 
them  iip  without  payment  of  the  balance  due  to  them ; 
and  the  assignees,   standing  in  the  bankrupt's  place, 
could  not,  after  obtaining  the  ship  and  the  papers,  with- 
out which  the  ship  was  not  saleable,  turn  round  and 
divest  the  brokers  of  the  money  they  might  have  secured 
to  themselves,  by  retaining  the  ship  in  their  possession. 
6  Geo.  4,  c.  16.      By  the  82nd  section,  6  Geo.  4,  c.  16,  it  is  enacted ,  **  That 
l^dltobMik-    *^^  payments  really  and  bond  fide  made,  or  which  shall 
rapt,  without    hereafter  be  made,  by  any  bankrupt,  or  by  any  person  on 
bMiimipt<^,  ^  ^^^  behalf,  before  the  date  and  issuing  of  the  commission 
valid.  against  such  bankrupt,  to  any  creditor  of  such  bankrupt 

(such  payment  not  being  a  fraudulent  preference  of  such 
creditor),  shall  be  deemed  valid,  notwithstanding  any 
prior  act  of  bankruptcy  by  such  bankrupt  committed ;  and 
all  payments  really  and  bond  fide  made,  or  which  shall 
hereafter  be  made  to  any  bankrupt,  before  the  date  and 
issuing  of  the  commission  against  such  bankrupt,  shall 
be  deemed  valid,  notwithstanding  any  prior  act  of  bank- 
ruptcy by  such  bankrupt  committed  ;  and  such  creditor 
shall  not  be  liable  to  refund  the  same  to  the  assignees  of 
such  bankrupt ;  provided  the  person  so  dealing  with  the 
said  bankrupt  had  not,  at  the  time  of  such  payment  by 
or  to  such  bankrupt,  notice  of  any  act  of  bankruptcy  by 
such  bankrupt  committed." 

This  section  has  so  far  protected  payments,  in  the 
usual  course  of  business,  as  to  create  a  lien  on  the  goods 
for  the  amount  paid  for  their  purchase ;  for  the  statute 
does  not  protect  the  actual  sale  and  disposition  of  the 
property,  but  renders  the  payment  of  the  price  so  far 
effectual,  as  to  enable  the  persons  paying,  to  retain  the 

(1)  Thompwm  ▼.  Beatttm^  1  Bing.  145. 
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goods  as  long  as  they  are  kept  out  of  their  money.  Nor 
does  it  extend  to  the  protection  of  transactions,  where 
the  delivery  of  the  goods  has  been  by  way  of  security 
for  an  antecedent  debt  (1). 

In  ascertaining  the  validity  of  such  dealings,  and  the 
right  of  the  party  by  whom  the  payment  has  been  made, 
to  a  lien  on  the  goods  delivered,  a  jury  may  consider 
whether  the  payments  were  made  fairly  and  honestly, 
in  the  course  of  an  honest  transaction ;  or  whether  there 
was  such  a  degree  of  suspicion  attending  the  sale,  as  to 
put  a  prudent  and  cautious  man  upon  his  guard.  Thus, 
where  traders,  in  embarrassed  circumstances,  directed 
one  of  their  shopmen  to  remove  large  quantities  of  goods 
to  his  lodgings,  and  to  sell  them  at  twenty-five  per  cent, 
under  prime  cost ;  and,  in  consequence  of  an  application 
from  the  shopman,  who  stated  that  they  were  the  goods 
of  his  employers,  but  disclosed  no  names,  a  person  called 
and  made  several  large  purchases ;  the  jury  found  that 
the  traders,  who  had  become  bankrupts,  intended  to  de- 
fraud their  creditors,  and  that  the  purchaser  had  not 
made  such  inquiries  as  common  prudence  and  honesty 
would  have  dictated :  and  in  an  action,  brought  by  the 
assignees,  it  was  held,  that  they  were  entitled  to  recover 
the  whole  of  the  goods  (2). 

It  is  only  therefore  where  transactions  have  taken  TranBactioiu 
place  bond  fide,  in  the  ordinary  course  of  busipess,  that^jour^^of  bS 
they  will  not  be  vitiated  on  the  ground  of  an  act  of  »«»• 
bankruptcy  unknown  to  a  party  (3).    The  price  paid 
must,  under  such  circumstances,  be  tendered  by  the 
assignees  before  they  can  entitle  themselves  to  recovery 
of  the  specific  goods  (4). 

But  it  is   not  necessary   that  the  goods  purchased  Not  neoeMary 
should  be  of  the  kind  usually  sold  by  the  bankrupt  in*^'^*«*»^ 

(1)  See  Smith  v.  Moon,  M.  &  M.  458. 

(2)  DeVM  ▼.  Vendblea,  3  Hodg.  9  ;  3  Bing.  N.  C.  400,  S,  C. 

(3)  Ward  t.  Clarke,  M.  &  M.  497  ;  Cook  ▼.  Caidecoti,  ibid.  522. 

(4)  HiU  ▼.  Famell,  9  B.  &  C.  45. 
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should  be  of  the  the  course  of  his  trade.  For  where  a  person  purchased 
sold  by  tiic^  *nd  P8^W  for  a  library  of  books,  from  a  hop-merchant, 
bankrupt.  ^Jjq  ]^^^  previously  committed  an  act  of  bankruptcy,  of 
which  the  former  had  no  knowledge,  it  was  held,  that 
this  was  a  valid  payment  within  the  meaning  of  the 
statute,  and  that  the  assignees  could  not  recover  the 
books  without  tendering  the  price ;  for  to  give  fiill 
effect  to  that  enactment,  the  purchaser  must  at  least 
have  a  lien  on  the  books,  in  respect  of  which  he  had 
made  the  payment,  until  the  assignees  tendered  him  the 
sum  paid(l). 

The  statute,  it  has  been  seen,   protected   only  pay- 
ments between  the  commission  of  the  act  of  bankruptcy 
and  the  issuing  of  the  fiat,  and  embraced  no  other  transac- 
tions but  such  as  were  executed  two  months  prior  to  the 
latter  period. 
2  Vict.  c.  29.        A  yet  more  recent  statute,  2  Vict.  c.  29,  entitled  "  An 
etc^bwdflde    ^^^  ^^^  ^^^  better  protection  of  parties  dealing  with  per- 
made  by  and     gons  liable  to  the  Bankrupt  Laws,"  has  enacted,  *'  That 
nptprnknuto  ^I  contracts,  dealings,  and  transactions,  by  and  with  any 
tobf*'*!^*^? ''  '^^"^'*^^^P*  really  and  bond  fide  made  and  entered  into, 
no  notice  had    before  the  date  and  issuing  of  the  fiat  against  him,  and 
bankra^r*^'^**^  all  executions  and  attachments  against  the  lands  and 
tenements,  or  goods  and  chattels  of  such  bankrupt,  bond 
fide  executed  or  levied  before  the  date  and  issuing  of  the 
fiat  J  shall  be  deemed  to  be  valid,  notwithstanding  any 
prior  act  of  bankruptcy  by  such  bankrupt  committed ; 
provided  the   person   or  persons  so  dealing  with  such 
bankrupt,  or  at  whose  suit,  or  on  whose  account  such 
execution  or  attachment  shall  have  issued,  had  not,  at 
the  time  of  such  contract,  dealing,  or  transaction,  or  at 
the  time  of  executing  or  levying  such  execution  or  at- 
tachment, notice  of  any  prior  act  of  bankruptcy  by  him 
committed ;    provided   also,   that  nothing  therein  con- 

(1)  Hill  V.  FameU,  9  B.  &  C.  45  ;  but  see  Ckmnan  v.  Deneiif,  10  Biog. 
292  ;  and  Wright  v.  Feamley,  5  Bing.  N.  C.  89|  where  an  actual  pledge 
held  not  to  be  protected  by  the  statute. 
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tained  should  be  deemed  or  taken  to  give  validity  to  any 
payment  made  by  any  bankrupt,  being  a  fraudulent 
preference  of  any  creditor  or  creditors  of  such  a  bank- 
rupt, or  to  any  execution  founded  on  a  judgment  on  a 
warrant  of  attorney  or  cognovit  given  by  any  bankrupt, 
by  way  of  such  fraudulent  preference.*' 

The  time  therefore  within  which  parties  may  acquire 
a  valid  right  to  goods,  by  purchase  or  lien,  has  been  ex- 
tended to  the  actual  date  and  issuing  of  the  fiat  in  bank- 
ruptcy. The  bona  fides  of  transactions  between  parties 
will  be  tried  by  the  same  test  as  under  former  statutes. 
They  may  be  invalidated  by  actual  knowledge  of  an  act 
of  bankruptcy,  by  absence  of  common  prudence  and 
proper  inquiry,  or  by  fraudulent  preference  (1);  and  in 
no  case  can  a  title  to  lien  accrue  from  possession  ob- 
tained subsequently  to  the  issuing  of  the  fiat. 

The  72nd  section  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  Apparent 
vests  in  the  assignees  of  a  bankrupt  all  goods  and  chat-  ba^mip?m^ 
tels  which,  at  the  time  he  becomes  bankrupt,  shall,  with  cxUt  under 

.  J  .     .  /»  ai_      .  v     •     !_•    certain  circum- 

the  consent  and  permission  of  the  true  owner,  be  m  his  stances  without 
possession,  order,  or  disposition  ;  or  of  which  he  may  be  defeating  lien, 
the  reputed  owner,  or  have  taken  upon  him  the  sale, 
alteration,  or  disposition,  as  owner.  Yet  a  bankrupt  may 
have  a  limited  possession  or  enjoyment  of  articles  upon 
which  a  right  of  lien  exists  in  another,  without  necessa- 
rily destroying  the  validity  of  such  right.  No  precise 
rule  can  be  laid  down  as  to  the  kind  of  possession  required 
to  have  been  vested  in  a  party  claiming  the  lien,  prior  to 
the  bankruptcy.  Each  case  depends  much  upon  its  own 
circumstances.  Such  circumstances  may  render  the  abso^ 
lute  delivery  of  possession  by  the  bankrupt  altogether 
impracticable,  as,  for  instance,  in  case  of  a  deposit  of 
articles,  subject  to  the  special  use  of  the  bankrupt,  but 
which  are  meanwhile  to  remain  upon  the  premises  of  the 
person  with  whom  the  conditional  deposit  has  been  made; 

(1)  Crtulfy  T.  Crouch,  2  Camp.  166  ;  Alderton  y.  Temple,  4  Burr.  2235  ; 
WUetm  T.  Balfour,  2  Camp.  579. 
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yet  this  would  be  deemed  sufficient  delivery  of  possession 
to  give  legal  effect  to  the  agreement  (1).  Thus,  where  a 
contractor  for  the  performance  of  certain  public  works, 
over  which  the  engineer  of  the  company  had  the  superin- 
tendence, brought  upon  the  premises  of  the  company 
steam-engines,  railroads,  materials  and  implements,  ne- 
cessary for  carrying  on  the  works,  and  daring  the  pro- 
gress of  them  obtained  advances  by  the  company,  beyond 
the  sums  he  was  entitled  to  receive,  referring  them  by 
letter  to  such  articles,  stating  the  particulars  of  which 
they  consisted,  and  offering  them  as  their  security  for  those 
advances,  it  was  held,  on  the  bankruptcy  of  the  contractor, 
that  there  was  sufficient  possession  in  the  company  to 
suppdrt  the  Hen  upon  all  such  matters  as  were  delivered 
upon  the  premises  prior  to  the  bankruptcy  (2).  A  more 
exclusive  possession  on  the  part  of  the  company  would 
not  only  have  been  inconsistent  with,  but  have  entirely 
defeated,  the  object  of  the  advances  which  it  was  the  pur- 
pose of  the  lien  to  secure.  It  was  such  as  the  nature  of 
the  transaction  would  only  admit,  and  brings  the  case 
within  the  exceptions  that  have  been  established,  in 
regard  to  property  placed  in  the  hands  of  a  trader  for  a 
specific  purpose,  and  not  passing  to  the  assignees,  upon 
his  bankruptcy.  * 

The  consideration  of  the  numerous  cases  upon  this 
subject  would  be  foreign  to  my  purpose.  It  may  suffice 
to  have  pointed  out  the  nature  of  the  exception  that, 
under  particular  circumstances,  has  been  allowed  to  pre- 
vail, and  the  distinction  which  exists  between  the  conti- 
nuance of  actual  possession  in  the  bankrupt,  and  a  mere 
permissive  user  of  the  articles  on  which  the  lien  is 
claimed,  consistent  with  the  terms  of  the  deposit. 

(1)  See  Colliiu  ▼.  Forbet,  3  Term  Rep.  316. 

(2)  Crowfoot  T.  London  Dock  Company^  2  Cr.  &  M.  637  ;  and  see  Haw- 
thorn  T.  The  Neweattle-upon^Tyn^  and  North  Shields  Railway  Company 
(when  reported) ,  argued  Q^  B.  Easter  Term ,  1 840,  which  was  a  case  arising  under 
a  claim  of  lien,  vested  in  a  Railway  Company,  by  the  terms  of  a  deed  execated 
by  one  of  the  contractors,  but  upon  which  judgment  has  not  yet  been  delivered. 
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EXPRESS   PLEDGES   OR    PAWNS. 


In  addition  to  the  species  of  lien  which  I  have  endea^  Expreu  pledge 
voured  to  define  under  the  distinctive  titles  of  general  **'  ^'^' 
and  specific,  or  particular  lien,  I  may  advert  also  to  that, 
distinguished  by  the  term  pledge  orpawtij  which  is  created 
by  the  owner  of  personal  property,  by  the  mere  delivery 
of  it  to  a  second  party,  upon  an  express  or  implied  under- 
standing that  it  shall  be  retained  as  security  for  any  exist- 
ing or  future  debt  (1). 

The  right  of  lien  arises  by  operation  of  law,  but  a 
pledge  is  a  lien  arising  by  contract  (2),  created,  limited, 
and  enlarged,  at  the  will  of  the  contracting  parties. 

(1)  As  it  U  not  my  intention  to  enter  into  a  discnasion  of  the  law  relating 
to  pawnbrokers,  I  shall  merely  refer  to  the  statute  .39  &  40  Qeorgp  3,  c. 
99,  which  regulates  their  business,  rights,  dnties,  and  liabilities. 

This  statute  entitles  a  pawnbroker  to  seU  the  pledges  in  his  hands  by  pub- 
no  auction,  after  the  expiration  of  a  year  and  a  day,  unless  the  pawnor  give 
a  notice  to  the  contrary,  in  which  case  the  sale  must  be  postponed  for  three 
months  ;  but  he  is  bound,  even  after  the  expiration  of  the  former  period,  to 
return  the  pledge,  on  payment  of  the  principal  and  interest,  if  he  has  ne- 
glected to  seU  previously  to  such  payment.  Waller  v.  SnUth,  5  B.  &  Al. 
439;  1  D.  &Ry.  1,/$.  C. 

All  contracts  entered  into  between  pawnbrokers  and  parties  who  pledge 
goods,  in  which  the  requisites  prescribed  by  the  6th  section  of  the  statute,  to 
precede,  and  accompany,  and  make  out  the  contract,  are  not  complied  with,  are 
void ;  and  the  transaction  itself  being  void,  it  necessarily  follows  that  no  pro- 
perty passes  to  the  pawnbroker  in  the  thing  pledged,  and  he  cannot  maintain 
a  lien  on  them  against  the  assignees  of  a  pawnor  who  afterwards  becomes 
bankrupt.    Ferj^uuon  v.  Normanf  5  Bing.  N.  C.  76. 

A  pawnbroker  has  no  lien  on  plate  after  the  death  of  a  tenant  for  life  who 
pawned  it  with  him,  as  against  the  remainder-man,  although  he  had  no  notice 
of  the  settlement.    Hoare  v.  Parker,  2  Term  Rep.  376. 

(2)  WiUon  V.  Heather,  4  Taunt.  642  ;  Oladetone  v.  Birley,  2  Mer.  404. 
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Origin  of  "  Pledges  are  of  ancient  origin.     Things  were  lent 

p  cages.  ^^j  vadii  positione  ;  and  then  either  moveables,  as  chat- 

tels, or  immoveables,  as  lands,  tenements,  and  rents, 
were  given  in  pledge.  When  moveables  were  pledged, 
and  seizin  thereof,  as  it  is  called,  was  given  to  the  cre- 
ditor, for  a  certain  term,  the  law  required  that  he  should 
safely  keep  it,  without  using  it  so  as  to  cause  any  detri- 
ment thereto  ;  and  if  any  detriment  happened  to  it, 
within  the  term  appointed,  it  was  to  be  set  off  agaitist 
the  debt,  according  to  the  damage  sustained.  If  the 
thing  pledged  was  such  as  necessarily  required  some  ex-» 
pense  and  cost,  as  to  be  fed  or  repaired^  perhaps  there 
would  be  some  agreement  between  the  parties  about  it ; 
and  that  agreement  was  to  be  the  rule  of  such  contin- 
gent expenses.  It  was  sometimes  agreed,  that  if  the 
pledge  was  not  redeemed  at  the  term  fixed,  it  should  re^ 
main  to  the  creditor,  and  become  his  property.  If  there 
was  no  such  agreement,  the  creditor  might  quicken  the 
redemption  by  the  following  writ :  Rex  vicecomiti  salu* 
tent.  PrcBcipe  N»  quod  juste  et  sine  dilatione  acquietet^  ^c. 
quam  invadiavit  JR.  pro  cerium  marcis  usque  ad  terminum 
qui  prcBteriit^  ut  dicit^  et  unde  queritur  quod  earn  nondum 
acquietavit  :  et  nisi  fecerit^^  &c.  (1). 

*•  It  was  doubted  by  Glanville,  in  what  manner  the 
defendant  was  to  be  compelled  to  appear  to  this  writ; 
whether  he  was  to  be  distrained  by  the  pledge  itself,  or 
in  what  other  way.  This,  it  seems,  was  left  to  the  dis^ 
cretion  of  the  court;  and  might  be  effected,  either  by 
that  or  some  other  method.  He  ought,  however,  to  be 
present  in  court  before  the  pledge  was  quit-claimed  to 
the  creditor ;  for  he  might  be  able  perhaps  to  show  some 
reason  why  it  should  not.  If  he  then  confessed  his 
having  pledged  the  thing,  as  he  thereby,  in  effect,  con- 
fessed the  debt,  he  was  commanded  to  redeem  it  in  some 
reasonable  time;  and  if  he  did   not,   the  creditor  had 

(1)  GUnv.  lib.  10,  c.  8. 
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licence  to  treat  the  pledge  as  his  own  property.  If  he 
denied  the  pledging,  he  must  either  say  the  thing  was 
his  own,  and  accoant  for  its  being  transferred  out  of  his 
possession,  as  lent  or  entrusted  to  him,  or  deny  it  to  be 
his ;  and  then  the  creditor  had  licence  to  consider  it  as 
his  own  property.  If  he  acknowledged  it  was  his,  but 
denied  the  pledge  and  debt  both,  then  the  creditor  was 
bound  to  prove  both ;  but  the  debt  could  not  be  de- 
manded before  the  expiration  of  the  term  agreed 
upon.*' 

"  If  the  pledge  was  made  without  mention  of  any 
particular  term,  the  creditor  might  demand  his  debt  at 
any  time.  When  the  debt  was  paid,  the  creditor  was 
bound  to  restore  the  pledge  in  the  condition  he  received 
it,  or  make  satisfaction  for  any  injury  that  it  had  received ; 
for  it  was  a  rule  that  the  creditor  was  to  restore  the 
pledge,  or  make  satisfaction  for  it ;  if  not,  he  was  to  lose 
his  debt"  (1). 

A  pledge  or  pawn  is,  in  general,  created  by  the  delivery 
of  goods  into  the  special  custody  of  the  creditor  himself. 
It  is,  however,  equally  valid  and  binding  in  its  nature,  Pawn  may  be 
though  the  property  be  deposited  by  the  owner  in  the  ^f'^*"^  ^  * 
hands  of  a  third  party,  as  a  security  to  the  creditor ;  for  as  serrant  or 
such  party,  though  otherwise  unconnected  with  the  latter,  '^°*  of  paw- 
may  be  so  &r  considered  as  his  servant  for  keeping  pos- 
session of  the  property,  as  to  render  the  transaction  a 
sufficient  and  binding  pledge.    Thus,  where  the  owner  of 
a  ship  had  assigned  it,  together  with  a  policy  of  insurance 
thereupon,  to  his  creditor,  but  the  broker  in  whose  hands 
the  policy  was,  refused  to  deliver  it  up  on  the   ground 
of  a  lien,  and   it  was  agreed  between  the  owner  and 
the   creditor,    that    it  should  remain    in    the  broker's 
hands  as  a  security  to  the  creditor,  the  Lord  Chancellor 
observed — 

(I)  GUnv.  lib.  10,  c.  8 ;  1  Reeyes'  Eng.  Law,  162. 
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''There  seems  to  me  to  be  no  difference  between  cases 

where  effects  which  have  been  in  the  possession  of  the 

pawnor  are  pledged,  and  cases  where  goods,  which  he  has 

a  property  in,  are  left  in  the  hands  of  a  third  person.     I 

consider  them  equally  as  pledges  (1).    And  where  the 

captain  of  a  ship  pledged  his  chronometer,  then  in  the 

possession  of  the  makers,  to  defendants,  who  were  the 

owners  of  the  ship,  in  consideration  of  their  advancing 

him  £50,  and  allowing  him  the  use  of  the  instrument 

during  a  voyage  on  which  he  was  about  to  depart ;  but, 

after  the  voyage,  he  placed  it  at  the  makers,  and  there 

pledged  it  to  the  plaintiff,  for  whom  the  makers,  being 

ignorant  of  the  pledge  to  defendants,  agreed  to  hold  it ; 

the  money  advanced  by  defendants  not  having  been  repaid, 

it  was  held,  that  the  property  in  the  instrument  was  in  the 

defendants  (2). 

Pawnee  ac  Upon  the  pawn  being  thus  actually  or  constructively 

proper^*£*w'-  delivered  to  the  pawnee,  he  acquires  a  special  property 

ticie  pledged,    in  the  thing  pawned,  conferring  the  right  of  detention 

until  it  is  redeemed,  the  general  property  still  remaining 

in  the  pawnor  (3). 

Pawnor  may         The  extent  of  the  pawnee^s  rights  and  remedies  in 

piedge^aThii     respect  of  the  pawn  thus  voluntarily  placed  in  his  hand, 

will.  must  necessarily  be  dependent  upon  the  agreement  or 

understanding  of  the  parties  themselves.      It  may  be 

specific,  or  general,  and  subjected  to  such  restrictions  or 

(1)  Faikener  t.  Que,  1  Bro.  C.  C.  121.  In  w  parte  Coming,  9  Vet.  Jns. 
lib,  the  Lord  CbanoeUor  obBerrea — '<No  ease  kat  gone  tke  length,  thomgh 
I  do  not  tee  the  reaeon,  that  if  the  depoait  ia  in  the  hands  of  a  penon  who 
could  foirly  be  called  a  third  penon  abstracted  from  both,  that  can  be  oon> 
sidered  as  a  deposit  for  the  creditor,  proyided  that  is  proyed  to  be  the 
intention." 

(2)  Beevee  y.  C^tper,  5  Bing.  N.  C.  136  ;  1  Am.  427,  8.  C. 

(3)  Coffffs  Y.  Bernard,  Ld.  Raym.  909.  A  biU  of  exchange  may  be  depc 
sited  by  a  debtor,  by  way  of  pledge,  without  patting  his  name  to  it.  JSEar  parte 
Hostler,  3  Mad.  117  :  ex  parte  Whitten,  e»  parte  Smith,  e*  parte  Roberts, 
Co.  B.  L.  139.  Sedvide  this  case  on  appeal,  1 6.  &  J.9 ;  5  Mad.  165,  8.  C. 
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conditions  as  the  pawnor  may  choose  to  impose.  Thus, 
it  may  extend  to  pre-existing  debts,  to  present  or  to  future 
loans,  or  to  either,  independent  of  the  others.  How  far  How  far  a  pawn 
a  subject  which  is  pledged  as  a  security  for  a  debt  already  ^bl^^t  ad- 
due,  may  be  considered  as  a  security  for  further  loans,  vances. 
where  there  is  no  express  agreement  to  that  effect,  must, 
from  the  nature  of  the  thing,  depend  upon  the  circum- 
stances of  each  particular  case.  If  it  can  be  presumed 
from  these,  that  the  ground  and  inducement  upon  which 
the  pawnee  advanced  the  further  loans  was  his  having  a 
pledge  in  his  hands,  a  court  of  equity  will  not  suffer  the 
pledge  to  be  redeemed  without  payment  of  all  the  sums 
advanced  (1).  Thus,  where  a  loan  of  money  was  effected 
on  the  pawn  of  jewels,  and  afterwards  three  more  several 
sums  were  borrowed,  for  each  of  which  the  pawnor  gave 
his  note,  without  taking  notice  of  the  jewels,  it  was  deter- 
mined that,  after  the  decease  of  the  borrower,  his  execu- 
tors  should  not  redeem  the  jewels  without  paying  the 
money  due  on  the  notes,  for  it  was  to  be  presumed  that 
the  ground  and  foundation  of  the  pawnee's  lending  his 
money,  was  his  having  a  pledge  in  his  hands,  and  there 
could  be  no  pretence  to  say  it  would  have  been  a  lien  if 
the  money  had  been  lent  before  the  delivery  of  the  goods(2). 
But,  if  the  circumstances  of  the  case  warrant  no  contrary 
presumption,  the  pawnee  will  only  be  allowed  to  retain  l^  no  contrary 
for  the  debt  for  which  the  pledge  was  specifically  made  (3);  pawnee  can  ' 
for  there  is  no  rule,  either  at  law  or  in  equity,  where  a  man,  ©^ly  retain  for 

original  debt* 

having  security  from  another  for  a  loan  already  made  to 

him,  advances  more  money  to  the  same  person,  that  the 

latter  shall  either  pay  the  lender  the  whole  debt,  or  not 

redeem  at  alL    And  if  any  transaction  takes  place  be*  So,  if  heac- 

tween  the  pawnor  and  the  pawnee,  by  which  the  latter  hokU^fof^ne*** 

mm  only. 

(1)  Bxpartt  Ockenden,  1  Atk.  236. 

(2)  Demaindray  y.  Metcalfe,  Free,  in  Chan.  419,  cited  e»  parte  Ocken- 
den.  1  Atk.  236 ;  2  Vera.  691,  8,  C. 

(3)  Bx  parte  Ockenden,  1  Atk.  236. 
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acknowledges  that  he  has  only  possession  of  the  security 
for  one  sum,  he  shall  not  afterwards  be  allowed  to  clainot 
a  lien  upon  it  in  respect  of  another.  Thus,  where  per- 
sonal securities  were  pledged  for  a  specific  debt,  and 
afterwards  a  mortgage  was  made  by  the  pawnor  to  the 
pawnee,  of  an  estate,  no  notice  being  taken  at  the  time  of 
the  debt  for  which  the  personal  securities  were  pledged, 
and  some  time  subsequent  to  the  mortgage,  the  same 
securities,  together  with  others,  were  pledged  to  the 
pawnee,  for  the  balance  of  an  account  due  to  him  from 
the  pawnor,  no  notice  being  taken  of  the  mortgage,  re- 
demption of  the  personal  securities  was  decreed,  without 
compelling  the  discharge  of  what  was  due  on  the  mort- 
gage, because  there  appeared  to  have  been  no  intention 
of  tacking  the  securities  to  the  mortgage,  at  the  time  the 
latter  was  made ;  and  if  such  an  intention  really  existed, 
it  was  waived  by  the  subsequent  pledge  of  the  securities 
without  noticing  the  mortgage,  and  the  transactions  were 
Cannot  retain  entirely  distinct  (1).  Upon  the  same  principle,  where  a 
innTthim  Uiat  I'Wi'i^^r,  being  in  advance  to  his  employer  to  the  amount 
spediied.  of  fourteen  hundred  pounds,  afterwards  received  from 
the  latter  securities  as  a  pledge  for  one  thousand  only,  it 
was  determined  that  the  banker  had  no  lien  upon  them 
for  more  than  the  thousand  pounds  (2). 
Pledge  by  a  A  pledge  of  property  by  one  partner,  without  fraud  or 

IfSoQt'frand  ^^11*^8^^°  o^  ^^^  T?^^  ^^  ^^®  pawnee,  will  give  a  right  to 
on  the  part  of  the  latter  to  hold  it  against  the  others.  And  for  the  pur- 
^smina?  "  P^®®  ^^  ascertaining  whether  the  interest  of  the  pawnor 
others.  amount  to  a  partnership,  the  language  of  the  corres- 

pondence or  agreement  will  be  considered,  and  the  inten- 
tion and  understanding  of  the  parties  collected  from  it. 

(1)  Jonei  ▼.  SnUik,  2  Yes.  Jon.  372.  The  decree  in  tliiacaae  was  after- 
wards reversed  in  the  House  of  Lords,  but  it  is  not  stated  upon  what  ground. 
See  6  Yes.  Jon.  229,  note  (<f). 

(2)  Vanderzee  ▼.  WiUiij  3  Bro.  C.  C.  21 ;  but  see  Adanu  v.  Claffivn^  6 
Yes.  Jan.  226. 
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Thus,  where  a  merchant  in  London,  by  letter,  directed  a 
broker  in  Liverpool  to  purchase  1,000  bales  of  cotton, 
and  stated  that  he  was  to  be  allovved  one-third  interested 
therein^  acting  in  the  business  free  of  commission,  and 
the  broker  agreed  to  the  terms,  and  purchased  the  cotton; 
and  in  the  subsequent  correspondence,  which  continued 
for  upwards  of  three  months,  the  transaction  was  referred 
to  as  a  joint  account,  joint  concern,  joint  purchase,  joint 
speculation,  joint  cotton  adventure;  the  broker  trans- 
mitted policies  of  insurance  against  loss  by  fire,  to  the 
merchant,  and  stated  that  he  had  deposited  the  cotton  in 
rooms  rented  by  him,  and  held  the  key  for  their  joint 
security ;  it  was  held,  that  the  broker  was  interested  in 
the  cotton,  as  a  partner,  and  consequently  that  a  pledge 
of  the  whole  by  him,  without  any  fraud  or  collusion  on 
the  part  of  the  pawnee,  gave  the  latter  a  lien  upon  it  as 
against  the  merchant  (1).  The  rule,  it  seems,  is  not  con- 
fined to  general  partnerships,  but  extends  to  particular 
speculations  in  which  parties  are  jointly  interested  ;  nor 
is  it  limited  by  the  particular  share  or  interest  to  which 
the  pawnor  is  entitled. 

A  pawn  being  a  mere  collateral  security  for  the  pay-  Pawnee  may 
ment  of  a  claim,  and  not  a  liquidation  of  it,  it  follows,  S^^jic^he 
that  the  pawnee  is  not  restrained  from  proceeding  at  law,  retains  pawn ; 
for  recovery  of  .the  amount  due  to  him,  even  while  he 
retains  possession  of  the  pledge  (2).      And  if  default  be  And  may  sell 
made  in  payment,  by  the  pawnor,  at  the  stipulated  time,  faXof'payl 
it  seems  equally  settled  that  he  may  sell  the  pledge,  and  ™e>^^ 
appropriate  the  proceeds  in  liquidation  of  his  debt,  with- 
out previous  application  to  a  court  of  equity  (3).      Nor 

(1)  JReid  Y.  Hollimhead,  4  B.  &  C.  867 ;  7  D.  &  R.  444,  8,  C. ;  and  see 
Raba  ▼.  Sykmdt  Gow,  N.  P.  C.  132 ;  Tapper  v.  Haythomet  <^*  135 ;  ex 
parte  Gellar  in  re  HuichinaonSt  1  Rose,  297. 

(2)  Bac.  Abr.  Baiim.  B.;  Anon,  12  Mod.  564. 

(3)  Potkener  v.  Dawton,  Holt,  385  ;  Lockwood  y.  Bwer^  9  Mod.  278; 
Tucker  ▼.  WiUm,  1  P.  Wm8.261. 
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is  the  pawnee's  remedy  on  such  sale  confined  to  the 
articles  in  pledge,  for  he  retains  a  concurrent  right  of 
action  against  the  pawnor  for  the  balance  undischarged^ 
in  case  the  sale  realise  a  sum  insufficient  for  the  liquida^ 
tion  of  his  claim  (1). 
Right  of  The  pawnee  is  bound  to  employ  reasonable  and  ordi- 

pawnr*^''"*  nary  care  in  the  preservation  and  safeguard  of  the 
pawn.  If  the  pawn  be  such  as  will  be  the  worse  for 
using,  the  pawnee  cannot  use  it,  as  clothes,  &c. ;  but  if  it 
be  such  as  will  be  never  the  worse,  as  if  jewels  for  the 
purpose  are  pawned  to  a  lady,  she  may  use  them ;  but 
then  she  must  do  it  at  her  peril ;  for  whereas  if  she 
keeps  them  locked  up  in  her  cabinet,  if  her  cabinet  be 
broke  open  and  the  jewels  taken  from  thence,  she  will 
be  excused ;  if  she  wear  them  abroad,  and  is  there 
robbed  of  them,  she  will  be  answerable.  And  the  reason 
is,  because  the  pawn  is  in  the  nature  of  a  deposit ;  and,  as 
such,  is  not  liable  to  be  used.  But  if  the  pawn  be  of 
such  a  nature  as  the  pawnee  is  at  any  charge  about  the 
thing  pawned,  to  maintain  it,  as  a  horse,  cow,  &c.,  then 
the  pawnee  may  use  the  horse  in  a  reasonable  manner, 
or  milk  the  cow,  &c.,  in  recompense  for  the  meat  (2). 
Bound  to  re-        In  effect^  if  a  creditor  takes  a  pawn,  he  is  bound  to  re» 

ment  ofdebtr  ^*^^  ^*  '^P^'^  *^®  payment  of  the  debt  (3);  yet  it  is  suffi- 

unless  lost.      cient  if  the  pawnee  use  true  diligence  to  restore  it,  and 

notwithstanding  the  loss,  he  shall  resort  to  the  pawnor 

for  the  debt  (4).     But  indeed,  if  the  money  for  which 

(1)  South  Sea  Companiy  ▼.  Duneomb,  2  Str.  919. 

(2)  Cogg9  y.  Bernard,  Ld.  Ray.  909,  per  Holt,  C.  J. ;  and  see  Vere  t. 
Smiih,  1  Ventr.  121 ;  Anon.  2  Salk.  522  ;  Eex  ▼.  Cording,  1  N.  &  M.  .35. 

(3)  baae  ▼.  CUarke,  2  Bolst.  206  ;  Anon.  2  Salk.  522 ;  Bull,  N.  P.  72. 

(4)  Creditor,  qw  pigmu  aeeepit,  re  okHgatur,  et  ad  iUam  rutituendam 
tenetur ;  et  ewn  kujumnodi  rea  m  pignue  data  sit  utnueque  gratia,  edUcei 
debitorie,  quo  magis  ei  peeunia  eredereiur^  et  creditorie  quo  magie  ei  im  HUo 
eit  ereditum,  s^ffleit  ad  ^ui  rei  euetodiam  diligtntiam  exactam  adhihare^ 
quam  ei  pneetiterit,  et  rem  caau  amiserit,  eeeurue  etee  poesit,  noc  in^eiieiur 
ereditum  petere.     Cogge  v.  Bernard,  eupra,  Bnctoni  99  (b). 
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the  goods  were  pawned,  be  tendered  to  the  pawnee 
before  they  are  lost,  then  the  pawnee  shall  be  answerable 
for  them,  because  the  pawnee,  by  detaining  them  after 
the  tender  of  the  money,  is  a  wrong-doer,  and  it  is  a 
wrongAil  detainer  of  the  goods,  and  the  special  property 
of  the  pawnee  is  determined  (1). 

So  the  pawnee,  in  case  of  the  loss  of  one  of  several  in  case  of  loss 
articles  pledged,  before  such  payment  or  tender,  may,  on  fore^^yment  of 
like  principle,  resort  to  the  residue  for  the  security  of  loan. 
his  debt  (2). 

In  treating  of  the  general  nature  of  pledges  or  volun-  Distinction  be- 
tarily  created  liens,  I  shall  endeavour  to  point  out  tl»«!^^d^" 
distinction  drawn  between  these  and  actual  mortgages,  pawns. 
The  word  *' mortgage"  signifies  commonly  the  same 
thing  as  the  word  **  pawn  ; "  that  is,  the  appropriation  of 
the  thing  given  for  the  security  of  an  engagement ;  and 
these  two  words  are  used  indifferently  in  the  same  sense. 
But  the  word  "pawn**  is  more  properly  applied  to  move- 
able things,  which  are  put  into  the  hands  and  keeping  of 
the  creditor;  and  the  word  "mortgage"  signifies  pro- 
perly the  right  acquired  by  the  creditor  upon  the  im- 
moveables which  are  appropriated  to  him  by  his  debtor, 
although  he  be  not  put  into  possession  of  them  (3). 
Another  difierence  between  a  mortgage  and  a  pledge  is, 
that  the  former  is  an  absolute  pledge  to  become  an  abso- 
lute interest,  if  not  redeemed  at  a  certain  time  ;  but  the 
latter  is  a  deposit  of  personal  effects,  not  to  be  taken 
back  but  on  payment  of  a  certain  sum,  by  express  stipu- 
lation or  the  course  of  trade,  to  be  a  lien  on  them. 

A  mortgagee  has  the  legal  and  absolute  interest  in  the  interest  of  a 
land  mortgaged;  whereas  a  pawnee  has  but  a  special "J^*«J® ^" 
property  in  the  goods,  to  detain  them  for  his  security,  late. 
The  delivery  vests  nothing  but  the  bare  custody,  and  it 

(1)  CbffffM  V.  Bernard,  Ld.  Raj.  909 ;  Itaiel^e  ▼.  Iknieft  TelT.  179. 

(2)  Ratelife  v.  Damet,  supra, 

(3)  Domat.  lib.  3,  tit.  1,  sect.  1. 
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is  not  like  to  a  mortgage ;  for  then  he  that  hath  the  in- 
terest ought  to  have  the  money ;   but  in  the  case  of  a 
pledge^  it  is  only  a  special  property  in  him  that  takes  it, 
and  the  general  property  continues  in  the  first  owner; 
and  upon  tender  of  the  money  secured  by  the  pawn,  by 
the  pawnor,  the  property,  notwithstanding  the  refusal, 
is  reduced   constantly  to  the  pawnor,  without  claim. 
The  conveyance  to  the  mortgagee,  on  the  other  hand, 
amounts  to  an  immediate  sale ;  and  though  the  mort- 
gagor may  buy  it  again,  or  redeem,  by  favour  of  a  court 
of  equity,  yet,  till  then,  the  mortgagee  is  the  absolute  pro- 
prietor (1).    The  essential  distinction  between  mortgages 
and  mere  pawns,  points  out  therefore  the  necessity,  in 
the  latter  case,  of  accompanying  the  act  of  pledge,  by 
virtual  delivery  of  the  goods  intended  to  be  pawned.    In 
mortgages,   possession   of  the   land   is  not    necessary, 
though   the  title-deeds  must  be  delivered;    but  on   a 
pledge  of  goods,  the  transaction  will  be  deemed  a  nullity, 
as  against  assignees,  in  case  of  bankruptcy,  if  the  goods 
are  allowed  to  remain  in  the  possession  of  the  party  who 
pledged  them  (2). 
Rights  of  as-        There  is  moreover  this  distinction  between  a  mortgage 
pledge.  And  a  pawn.  If  the  pawnor  have,  as  he  may  do,  assigned 

his  property  in  the  pledge,  subject  to  the  pawnee's  rights 
and  special  property,  the  assignee  will  have,  it  is  said, 
the  same  right  as  the  pawnor,  both  in  law  and  equity  (3); 
whereas  it  is  clear  that  the  assignee  of  the  equity  of  re- 


(1)  See  Ryall  v.  RoUe,  I  Atk.  168,  per  Flemiiig,  C.  J. ;  Batcliffe  ▼.  JDtt- 
VM»,  2  BuUt.  30.  Yelv.  179.  Though  in  equity  only  a  lien  is  obtained  by 
the  mortgage,  as  long  as  the  power  of  redemption  remains,  at  law,  the 
right  of  property  is  transferred,  and  therefore  no  lien  can  exist ;  for  a  right 
of  lien  necessarily  supposes  the  property  to  be  in  some  other  person ;  and 
it  is  a  contradiction  in  terms  to  say  a  man  has  a  lien  upon  his  own  property. 
Per  BuUer,  J.,  Ltekbarrow  ▼.  Mason,  6  East,  25  (note), 

(2)  Jonei  ▼.  Gibbom,  9  Ves.  407. 

(3)  Kemp  v.  Wettbrook,  1  Yes.  278. 
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demption  in  a  thing  mortgaged  could  have  no  rights  at 

I  have  before  alluded  to  the  incapacity  of  a  party  to  Right  to  tell 
sell  the  goods  on  which  a  lien  is  claimed.  "  A  pawn  P*''"** 
differs  on  the  one  hand  from  a  lien^  which  conveys  no 
right  to  sell  whatever,  but  only  a  right  to  retain  until 
the  debt,  in  respect  of  which  the  lien  was  created,  has 
been  satisfied  ;  and,  on  the  other  hand,  from  a  mortgage^ 
which  conveys  the  entire  property  of  the  thing  mort- 
gaged, to  the  mortgagee  conditionally ;  so  that  when  the 
condition  is  broken,  the  property  remains  absolutely  in 
the  mortgagee ;  whereas  the  pawn  never  conveys  the 
general  property  to  the  pawnee,  but  only  a  special  pro- 
perty  in  the  thing  pawned ;  and  the  effect  of  a  default  in 
payment  of  the  debt  by  the  pawnor  is,  not  to  vest  the 
entire  property  of  the  thing  pledged  in  the  pawnee,  but 
to  give  him  a  power  to  dispose  of  it,  accounting  for  the 
surplus  ;  which  power,  if  he  neglect  to  use,  the  general 
property  of  the  thing  pawned  continues  in  the  pawnor, 
who  has  a  right,  at  any  time,  to  redeem  it "  (2). 

Numerous  cases  have  established  the  equitable  right 
of  a  pawnee  to  sell,  in  default  of  payment,  either  by  the 
permission  of  a  court  of  equity,  or  of  his  own  accord, 
without  any  application  to  such  court  (3).  The  produce 
derivable  from  such  sale  must,  of  course,  be  applied  in 
discharge  of  the  debt,  for  which  the  pledge  was  security. 
If  it  exceed  the  amount  due,  the  surplus  belongs  to  the 
pawnor ;  if,  on  the  contrary,  it  prove  insufficient  to  sa- 


(1)  Smith's  Leading  Cases,  toI.  1,  p.  100. 

(2)  IMdi  and  see  Com.  Dig.  Mortgage,  B. ;  Waller  y.  Smith,  5  B.  &  Al. 
439  ;  Kengf  ▼.  Wetthrook,  1  Yes.  278 ;  Demaxndray  ▼.  Meteaff,  Prec.  Chan. 
420 ;  2  Vern.  691 ;  Vanderzee  ▼.  Willit,  3  Bro.  21 ;  Ratelife  v.  Daoiet, 
YelT.  178;   PothenerY.  Dawttm,  Holt,  383. 

(3)  Pothener  v.  Dawion,  Holt,  385  ;  Tucker  ▼.  Wileon,  1  P.  Wms.  261 ; 
hockwood  ▼.  Ewer,  9  Mod.  278 ;  3  Atk.  303. 
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iisfy  the  pawnee's  claim,  the  deficiency  remains  recover- 
able against  the  pawnor  (1). 
Pledges  by  With  respect  to  pledges  by  bankrupts,  it  is  enacted  by 

6  Genfc.  16,  *®  6  ^^^'  4»  ^'  16,  s.  70,  that  «  if  any  bankrupt  shall 
I.  70.  have  granted,  conveyed,  assured,  or  pledged^  any  real  or 

personal  estate,  or  deposited  any  deeds,  such  grant,  con- 
veyance, assurance,  pledge  or  deposit^  being  upon  con- 
dition or  power  of  redemption  at  a  future  day,  by  pay- 
ment of  money,  or  otherwise^  the  assignees  may,  before 
the  time  of  the  performance  of  such  condition,  make 
tender  or  payment  of  money,   or  other  performance, 
according  to  such  condition,  as  fully  as  the  bankrupt 
might  have  done;  and  after  such  tender,  payment,  or 
performance,  may  sell  and  dispose  of  suck  real  or  per- 
sonal estate  for  the  benefit  of  the  creditors.^ 
Fn>pert7pas8es     The  property,  therefore,  so  pledged,  passes,  on  the 
JSbSfTIL.  bankruptcy  of  the  pawnor,  to  his  assignees,  subject  to 
&c.  any  existing  legal  lien  or  claim  the  holders  may  have 

upon  it ;   but  if  the  goods  be  in  the  possession  of  a 
bailee,  having  a  lien  upon  them,  that  lien  must  be  satis- 
Commission-    fied  before  the  goods  are  removed  (2).    The  commis- 
BcnrtcTwaeof  8^0^®"  under  the  fiat  in  bankruptcy  will,  however,  in 
pledge.  general,  allow  the  property  so  pledged,  to  be  sold,  in 

case  of  refusal  by  the  assignees  to  redeem  it,  and  will 
allow  the  creditor  to  prove  for  any  balance  that  may  be 
due  to  him  (3),  in  the  same  manner  as  in  the  case  of  an 
In  absence  of  equitable  mortgage.  And,  if  it  be  practicable  to  dis- 
^BcU  without  P^^®^  ^^  *  pledge,  a  creditor  has  been  allowed  to  resort 
application  to  to  a  sale,  without  application  to  the  commissioners,  so  as 
commisnoners.  jf  without  fraud,  not  to  destroy  his  right  of  proof  for  the 

balance  of  his  claim  (4). 
Proof  of  debt        But  if  instead  of  applying  to  have  the  property  sold, 

without  pre- 

(1)  South  Sea  Cfomptmy  ▼.  Dtmeon^,  2  Str.  919. 

(2)  2  £q.  Ca.  Abr.  98. 

(3)  Ex  parte  Hillier,  Cooke,  146. 

(4)  Es parte  Getter,  2  Mad.  262. 
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the  party  thus  having  a  lien  upon  it  were  to  prove  upon  ▼»<>«■  appUca- 
the  estate  of  the  bankrupt  for  the  whole  amount  of  his  ^u  be  ordered 
debty  the  Lord  Chancellor,  upon  petition,  would  order  *o  ^«  reduced, 
the  property  to  be  delivered  up  for  the  benefit  of  the 
creditors,  or  to  be  sold,  and  the  proof  to  be  reduced ; 
and  if  the  creditor,  by  reason  of  his  having  proved  for 
the  whole  amount  of  his  debt,  have  affected  the  interest 
or  rights  of  others,  such  as  by  voting  in  the  choice  of 
assignees,  signing  the  bankrupt'^s  certificate,  &c«,  he  will 
not,  in  general,  be  allowed  to  retract  his  proof,  but  will 
be  compelled  to  give  up  the  property  (1).     If  therefore  Ptety  having 
he  wish  to  prove  upon  the  estate,  for  the  purpose  of  vot*  ^lon^ 
ing  in  the  choice  of  assignees,  signing  the  certificate,  &c.,  ""*  ease,  to 
when  unable  to  dispose  of  the  matter  in  pledge,  he  nty  at  a  certain 
ought  to  petition  the  court  to  have  leave  to  take  the  se-  ^^^' 
curity  at  a  certain  value,  and  to  prove  for  the  difference ; 
and,  in  the  absence  of  fraud,  this  permission  will  be 
granted  (2). 

Thus,  where  debts  were  secured  by  a  deposit  of  hope, 
the  court  directed  a  value  to  be  set  upon  them  according 
to  the  market  price,  at  the  day  of  the  choice  of  assig- 
nees, and  permitted  the  creditors  to  prove  for  the  differ- 
ence between  the  price  so  fixed  and  the  debts  secured, 
and  to  vote  in  the  choice  of  assignees  (3). 

The  power  of  the  court  to  order  a  valuation  or  a  sale  Power  of  the 
being  discretionary,  is  exercised  according  to  the  parti-  g^ie'^i^re.**^'^ 
cular  circumstances  of  the  case  (4).    Thus  they  have  tionarj. 
refused  to  order  the  sale  of  a  bond  pledged  as  security 
for  a  debt,  and  to  permit  the  creditor  to  prove  his  whole 
debt  under  the  fiat  (6).     Yet  the  application  of  a  creditor 

(1)  See  Arch«  B.  L.  100 ;  ex  parte  Solomtm,  I  Gljn  &  J.  25. 

(2)  Bs  parte  Nwm,  \  Roae,  322 ;  eat  parte  Hopiey,  1  Jac.  &  W.  423 ; 
and  see  ex  parte  Barclay,  1  Glyn  &  J.  272  ;  ex  parte  Qreemeood,  Buck.  327. 

(3)  Sx  parte  Greenwood,  Buck.  323. 

(4)  Sx  parte  Smith,  I  Yea.  &  B.  518 ;  2  Roia,  63. 

(5)  Ex  parte  Smith  4*  Strickland,  2  Glyn  &  J.  105. 
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holding  property  of  the  bankrapt,  the  title  to  which  was 

disputed,  to  take  it  at  a  fixed  valae,  and  prove  for  the 

difference,  and  vote  in  the  choice  of  assignees,  has  been 

allowed  (1). 

Party  holding       A  creditor,  holding  a  pledge,  the  joint  property  of  two 

banimiptB,  miiy  b^^^i'upts,  may  notwithstanding  prove  the   remainder 

prove  balance    of  his  debt  under  the  separate  estates  of  the  bankrupts, 

tates,  ifno       if  there  be  no  joint   property  (2);    or  he  may  prove 

joint  property,  against  the  separate  estate  of  one  debtor,  and  recover 

what  he  can  against  the  other  (3). 
Or  the  Beparate      So  the  holder  of  a  Separate  security  from  one  of  two 
wi°  joint  estate^  co-debtors,  may  prove  against  the  joint  estate,  without 
without  giving  surrender  or  sale  of  his  security  (4). 

Pled*  in  which  ^^^  ^^  goods,  in  which  the  bankrupts  are  jointly  in- 
bankmptB  and  terested  with  a  third  party,  be  pledged  with  a  creditor, 
foinUy'intc-  *^  secure  the  payment  of  an  acceptance  of  the  bank- 
rested,  rupts,  and  part  of  the  proceeds  are  received  by  the  cre- 
for  balance  ditor  before  application  to  prove,  he  must  deduct  the 
only.  amount  so  received,  before  he  will  be  allowed  to  prove 
Contra,  if  on  the  acceptance  (5).  It  would,  however,  be  otherwise 
pertyof thirf°"  ^^^  *^®  goods  the  property  of  the  third  party  alone, 
party  alone.  Where  a  creditor  has  two  debts  due  to  him  by  a 
When  ^^^^  bankrupt,  one  of  which  is  proveable,  the  other  not,  and 
may  apply  a  '  he  holds  a  security,  which  has  not  been  made  specific 
general^ pi^ge^  ^^^^7  applicable  to  either  of  the  debts,  he  may  apply  it 
able  debt.        to  the  debt  which  is  not  proveable,  and  prove  the  other 

upon  the  bankrupt's  estate  (6). 
Bill  of  ex-  Where  a  debtor  gives  a  bill  of  exchange  to  his  cre- 

cnStor^^wiSi^  ditor,  without  endorsing  it,  and  becomes  bankrupt,  the 


(1)  Bx  parte  Barclay ^  1  61yn  &  J.  272. 

(2)  Bx  parte  Geller,  2  Mad.  262. 

(3)  Bx  parte  Bennett,  2  Atk.  258  ;  ex  parte  Parr,  I  Rose,  76. 

(4)  Bx  parte  Havard,  Cooke,  147. 

(5)  Bx  parte  Preseott,  4  Deac.  &  Chit.  23. 

(6)  Bx  parte  Havard,  Cooke,  147  ;  ex  parte  Arkley,  id.  149  ;  ex  parte 
Hunter,  6  Vei.  94. 


PLBDGBS   BY    BANKRUPTS.  77 

bill,  in  such  case,  is  deemed  cither  a  pledge  or  a  pur-  out  endorse. 
chase,  according  to  the  intent  of  the  parties  at  the  time  ;  "^er  ™picdge 
if  a  pledge,  the  assignees  may  insist  on  its  being  sold,  or  purchase. 
before  the  creditor  is  allowed  to  prove  his  debt ;  if  a  pur- 
chase, it  liquidates  the  debt  to  the  full  amount  of  the 
bUl(l). 

Though  the  term  "  pledge,^  in  its  common  acceptation,  Hedge  must 
would,  of  itself,  infer  the  delivery  of  manual  possession  hands  of  bank- 
to  the  pawnee,  it  may  not  be  improper  to  remark,  that  '"'*?'• 
if  the  goods  or  articles,   the  subject  of  the  pledge,  be 
allowed  to  remain  in  the  hands  of  the  pawnor,  and  the 
latter  meanwhile  becomes  bankrupt,  they  will  pass  to  his 
assignees,  as  being  in  his  possession,  order,  or  disposition, 
as  reputed  owner  (2). 

And  it  may  be  observed,  that  the  same  rules  and  law,  Requisites  to 
which  have  been  explained  in  reference  to  the  validity  of  *  ^  by  a^ 
a  lien  on  the  property  of  a  bankrupt,  are  applicable  to  a  bankrupt. 
common  pledge.    That,  to  render  the  pledge  binding 
against  the  assignees  of  a  bankrupt,  it  must  have  been 
given  prior  to  the  issuing  of  the  fiat,   and  before  the 
pawnee  had  notice  of  any  act  of  bankruptcy ;  without 
any  fraudulent  preference  by  the  bankrupt,  and  unat- 
tended by  circumstances  ev\pcing  a  want  of  caution  and 
prudential  inquiry  on  the  part  of  the  pawnee  (3). 

(1)  Es parte  Smith,  Cooke,  147 ;  THmghton,  ibid. ;  Gardner,  ibid.:  and 
see  ex  parte  De  Ttutet,  1  Yes.  &  B.  280  ;  ex  parte  Martell,  1  Rose,  325. 

(2)  See  Geo.  4,  c.  16,  s.  72 ;  but  see  ante,  p.  61,  where  the  bankrupt  has 
only  a  special  use  of  the  pledge. 

(3)  See  2  &  3  Vic.  c  29. 
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CHAPTER  IV. 

ASSIGNEES   OF   DEBTS   AND   GOODS,    IN   THE   HANDS   OF 

AGENTS,   &C. 

Equitable  lien  Havino  traced  the  nature  of  Lien,  its  character  and 
of debtorSods  requisites,  as  recognised  in  the  courts  of  common  law, 
in  the  hands  I  shall  proceed,  in  the  next  place,  to  the  consideration  of 
an  agen  .  ^j^jj^^  gpecies  of  lien,  of  peculiarly  equitable  character, 
which,  in  their  operation  and  beneficial  effect  in  the 
transactions  of  business,  are  of  scarcely  less  moment  or 
practical  consequence  than  those  already  defined.  Of 
these  species  are — the  recognised  lien  of  vendors  of  estates 
till  payment  of  the  purchase  money — ^the  lien  of  judg« 
ments,  crown  debts,  lites  pendentes,  &c.,  on  landed  pro- 
perty— the  lien  created  on  estates  by  a  naked  deposit  of 
title-deeds — implied  lien  in  cases  of  trust — the  lien  of 
an  assignee  of  a  debt^  in  the  hands  of  a  debtor — the  lien 
of  a  party  to  whom  has  been  given  a  draft  or  order  for 
the  delivery  of  money  or  goods  in  the  hands  of  a  third 
party,  holding  as  agent — and  lastly,  the  lien  of  the  remit* 
ter  or  consignor  against  the  agent. 

Each  of  these  divisions  of  the  subject  will  be  explained 
in  distinct  and  successive  chapters,  devoted  to  their  con- 
sideration. The  lien  intended  for  immediate  inquiry  and 
discussion  in  this  place,  is  confined  to  the  instances  lastly 
enumerated,  as  affecting  money  or  goods  in  the  hands  of 
an  agent  or  third  party. 

In  attempting  to  define  the  lien  of  an  assignee  of 
money  or  goods  thus  held  by  another,  I  may  perhaps 
afford  a  clearer  comprehension  of  the  subject,  by  taking 
a  cursory  glance  at  the  power  of  an  assignee,  under  like 
circumstances,  by  action  at  common  law. 
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A  chose  in  action  is  not  assignable,  so  as  to  enable  the  ^*  ^^^  chose 

_.«•  J.  X       •      !-•  '^      .  -I        in  action  not 

assignee  to  prosecute,  m  his  own  name,  a  snit  at  law  anignabie, 
against  the  debtor,  but  be  may  nse  the  name  of  the 
assignor  for  that  purpose  (1). 

It  is  true,  such  an  arrangement  may  be  made  between  Except  by  ar- 
the  several  parties  as  to  amount  to  an  entire  change  and  ^^J^™^'**' 
transfer  of  their  mutual  debts ;  and,  to  this  extent,  the 
courts  have  engrafted  an  exception  upon  the  general 
rule,  and  effected  the  intention  of  the  contracting  parties, 
by  viewing  the  original  debts  as  extinguished,  and  new 
obligations  created ;  thus  recognising  the  power  of  an 
assignee  of  a  debt  to  sue  in  his  own  name  (2).  For 
instance,  where  there  has  been  a  defined  and  ascertained 
debt  due  from  A.  to  B.,  and  a  debt  to  the  same,  or  a  larger 
amount,  due  from  C.  to  A.,  and  the  three  have  agreed 
that  C.  shall  *be  B/s  debtor  instead  of  A.,  and  C.  has  pro- 
mised to  pay  6. ;  the  latter  has  been  allowed  to  maintain 
an  action  against  C.  on  showing  that,  at  the  time  when  C. 
promised  to  pay  B.,  there  was  an  ascertained  debt  due 
from  A.  to  B. 

So,  where  a  person,  not  a  general  agent,  had  money  Money  sent  to 
sent  to  him  to  pay  a  third  party,  and  acknowledged  it,  an  ^oi^er!  ^ 
action  of  assumpsit  was  held  to  lie  for  money  had  and 
received  (3).     In  however  recognising,  to  this  extent,  the 
right  of  an  assignee,  the  consent  of  the  debtor  or  person 
holding  the  money  has  always  been  held  indispensable, 
before  an  action  could  be  commenced  against  him  for  the 
recovery  of  it.      There  must  exist  a  connexion  or  privity  Requisite  pri- 
between  the  debtor  or  the  party  in  possession  of  the  funds,  Jjj^action^o* 
and  the  claimant  of  the  money,  for  a  mere  direction  from  recoyery. 
the  original  creditor  to  the  debtor  to  pay  the  debt,  or  the 

(1)  Pieis/wrdr,  Bwmgtfm,  4  Dow.  P.  C.  453. 

(2)  Fairlie  t.  Denton,  8  B.  &  C.  395  ;  2  M.  &  R.  353,  8.  C. ;  C^uron  v. 
CSkadley,  3  B.  &  C.  591 ;  5  D.  &  R.  417,  S,  C. ;  Wharton  ▼.  Walker,  4 
B.  &  C.  163 ;  6  D.  &  R.  288,  S.  C, ;  Croufoot  ▼.  Gumey,  9  Bing.  372. 

(3)  Ltl/yY.H<iy«,2Har. &Wol.338.;5 Ad.&EU.548;  1  NeT.^P.26,5.C 
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remittance  of  a  sum  by  one  to  an  agent,  to  hand  over  to 

another,  would  in  general  be  an  insufficient  foundation 

Implied  con-     for  an  action  of  assumpsit.     But  such  sufficient  privity 

holding  money,  ™*y  ^^^^  ^7  i™pli^  consent  of  the  party  holding  the 
&c.,  to  pay  money  or  goods  ;  and  thus  it  has  been  held,  that  where 
money  has  been  put  into  the  hands  of  a  party  for  a  given 
purpose,  which  purpose  is  for  the  benefit  of  a  third  per- 
son, unless  he  expressly  repudiate  the  commission,  he 
becomes  a  trustee  for  the  third  party,  so  as  to  enable  him 
to  sue  for  money  had  and  received  (1). 
Until  consent,       Until  such  assent,  however,  a  power  of  repudiation 

remitter  may  .        .        ,  «  ,  ,  , 

repudiate  order  remains  in  the  party  from  whom  the  order  emanates. 

to^payoTer,  .cji.  jg  g^tj^e  to  the  remitter,"  observed  Lord  EUenbo- 
rough  (in  an  action  against  some  bankers  to  recover  the 
amountofbillstransmitted  by  their  foreign  correspondents, 
with  directions  to  pay  the  proceeds  to  the  plaintiff),  *'  to 
give  and  countermand  his  own  directions  respecting  the 
bills,  as  often  as  he  pleases,  and  the  persons  to  whom  the 
bills  are  remitted  may  still  hold  the  same  for  the  use  of 
the  remitter  himself,  until  by  some  engagement  entered 
into  by  themselves  with  the  person  who  is  the  object  of 
the  remittance,  they  have  precluded  themselves  from  so 
doing,  and  have  appropriated  the  remittance  to  the  use 
of  such  person^'  (2). 

Authority  to         An  authority  given  by  a  person  to  his  debtor  to  pay  the 

▼owiWe.*^  ""  ^^^^  ^^  ^  third  party,  the  creditor  of  the  former,  is  irre- 
vocable after  the  debtor  has  given  a  pledge  to  such  third 
party  that  he  will  pay  the  money  according  to  the  autho- 
i^ty  (3).   So,  a  principal  cannot,  even  as  against  his  agent, 

(1)  Rodertwn  t.  Lubbock,  4  Sim.  175  ;  Oatet  v.  Beii,  5  B.  &  Al.  645 ; 
Baron  v.  Husband,  4  B.  &  Ad.  614 ;  1  Nev.  &  M.  728,  8,  C, ;  Fitsgtrald 
▼.  Stewart,  2  Sim.  340. 

(2)  WiUiame  ▼.  Everett,  14  East,  582  ;  and  see  He  Bemalee  v.  Fuller, 
ib.  590. 

(3)  Hodgeon  v.  Anderaon,  3  B.  &  C.  842  ;  5  D.  &  R.  735,  S,  C. ;  JMSUk- 
ling  ▼.  SchrSder,  7  C.  &  P.  103 ;  Crowfoot  ▼.  Oumey,  9  Bing.  372  ;  Gib- 
eon  ▼.  Minet,  R.  &  M.  71  ;  Wedlake  ▼.  Hurley,  1  C.  &  J.  83. 
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rescind  the  order,  if  a  third  person  be  induced  to  make 
advances  on  the  faith  thereof,  and  the  money  be,  in  iact, 
appropriated  and  set  apart  by  the  terms  of  the  order,  as 
a  security  to  the  third  party  (1). 

Of  the  nature  of,  and  what  amounts  to,  an  appropria*  Appropriation 
tion,  it  will  be  necessary  to  speak  more  fiiUy  in  consider-  oJ^iSedto^* 
ing  the  validity  of  the  claim  of  lien  on  goods  sent  under  ddivwed  to  a 
similar  circumstances.      Sufficient,  it  is  conceived,  has         ^^^^* 
been  advanced  on  the  subject  of  an  assignee's  rights  at 
common  law,  to  enable  us  to  consider  now  his  right  in 
the  nature  of  lien,  or  charge  on  specific  debts  or  goods 
transferred  to  him,  or  consigned  with  specific  directions 
in  his  favour. 

Ist.  As  to  the  lien  in  favour  of  the  assignee  of  a  debt  Assignee  of 
on  money  in  the  hands  of  a  debtor.  ^  ^* 

The  courts  of  equity  have  constantly  recognized  the  Doctrine  of 
relation  of  debtor  and  creditor,  as  constituting  that  privity  equitr.^ 
which  is  held  to  be  the  requisite  ground-work  and  basis 
of  lien  (2).     They  have  exceeded,  in  an  essential  point, 
the  latitude  of  the  courts  of  law.     In  the  latter,  it  has 
been  shown,  the  consent  of  the  debtor  is  requisite  to 
enable  the  assignee  to  commence  an  action  for,  and  to 
recover,  the  amount  assigned ;  and  the  policy  of  this 
regulation  rests  on  the  multiplicity  of  suits  to  which  the 
debtor  might  be  otherwise  subjected  under  a  relaxation 
of  the   rule.      The    courts    of  equity,   on    the    other  Debtor  need 
hand,  in   cases  of  mere  pecuniary  debt,  have  not  re-|J^^^^**" 
quired  that  the  debtor  shall  have  assented  to  the  assign-  arrangement. 
ment.      They  deem  the  debtor,  on  notice  of  the  assign- 
ment, bound  in  conscience  to  satisfy  the  creditor's  claim, 
whether  demanded  by  himself,  or  by   another  in  his 
behalf;  and  hold  an  assignment  of  such  claim  to  vest 

(1)  Bobertwn  t.  Fmmtleroy,  8  Moore,  10 ;  Fisher  y.  Miller,  I  Bing. 
150  ;  Bare  y.  Bkharda,  5  M.  &  P.  35. 

(2)  Smiih  ▼.  Enerettj  4  Bro.  C.  C.  64  ;  ex  parte  South,  3  Swan,  393 ; 
Heath  y.  Hail,  2  Rose,  271. 
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in  the  assignee  a  binding  and  available  lien  on  tbe  debt 
assigned  (1). 
On  executor  of  A  draft  giteft  hj  a  person  to  a  creditor,  before  his  bank* 
■ignee. '  '  ruptcy,  ou  the  executor  of  a  debtor  of  the  bankrupt, 
which  the  executor  promised  to  discharge  on  receiring 
assets,  has  been  held  to  amount  to  a  good  equitable 
assignment  of  the  debt,  available  against  the  assignees  of 
the  bankrupt  (2). 

hiid/^  Udrf  ^^^'  ^  *^  ^**J®^*  ^^  charge  of  the  authority  be  a  fund 
party.  of  money,  such  fund  must  not  only  be  specifically  pointed 

out  and  defined,  but  the  party  holding  it  must  be  ex- 
pressly directed  to  pay  it  over.  A  mere  intimation  to 
another  in  possession  of  the  fund,  that  the  cestui  que  trust 
is  a  debtor  to  a  third  party,  is  not  sufficient  to  entitle  a 
creditor  to  a  specific  lieu  upon  it  (3). 

SlLT^"*^'  in  ^^^'  ^*  ^^  *^^  ^^^^  ®^  ^  P^^Ji  ^^  whose  favour  direc- 
thehuidi  of  an  tions  have  been  given  to  an  agent  or  consignee,  to  retain 
Bffent-  money  or  goods,  or  the  proceeds  of  goods. 

In  permitting  the  exercise  of  powers  affecting  the  in- 
terests of,  or  charging  third  parties,  in  respect  of  money 
or  goods  in  their  hands,  as  mere  agents  or  holders  on 
behalf  of  the  assignor,  and  not  as  debtors,  the  courts  of 
equity  have  not  enforced  the  like  obligation  to  deliver 
them  up,  on  assigpoment  to  a  third  party,  without  pre- 
vious appropriation  of  the  property  churged,  or  an  express 
assent  by  both  parties  to  the  arrangement  In  this 
instance,  therefore,  the  rules  of  law  and  equity  are  alike; 
in  the  one  case,  no  action  being  maintainable,  and  in  the 
other,  no  right  of  lien  accruing,  till  such  appropriation 
or  assent  has  taken  place. 
Three  requi-  To  establish  a  lien  on  money  or  goods,  under  these 
^h"toi*'^"  circumstances,  diere  are  three  concurrent  requisites. 

1.  A  specific  direction  from  the  owners  or  consignors, 

(1)  Row  T.  DawwHf  I  Yes.  332 ;  Adsmt  ▼.  Cfrurfon,  6  Yes.  229 ;  Lett 
▼.  MorrU,  4  Sim.  610. 

(2)  Sw^parte  Aldenon,  1  Mad.  53. 

(3)  Waiton  t.  Duke  qf  WeUtngton,  I  Rum.  «  M.  602. 
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to  the  holders  or  consignees,  to  apply  the  money,  goods  or 
produce  to  the  party  claiming  the  lien. 

2.  An  acceptance  of  the  commission  on  the  part  of  the 
oonsigoees  or  holders. 

And  lastly,  the  assent  of  the  party  for  whose  benefit 
the  appropriation  is  intended. 

A  mere  naked  mandate  from  a  principal  to  his  agent  A  mandate  to 
gives  to  a  third  person  no  right  or  interest  in  the  subject  toathirdMrty, 
of  the  mandate.     It  may  be  revoked  at  any  time  before  it  inoperatwe 
is  executed,  or,  at  least,  before  any  engagement  is  entered  ^lation.^^^'^* 
into  with  such  person  to  execute  it  for  his  benefit,  and 
such  revocation  may  even  be  inferred  by  any  subsequent 
disposition  of  the  property  inconsistent  with  the  execu«* 
tion  of  the  order. 

The  following  is  an  instance  of  a  similar  case.  Messrs. 
Harrington  and  Co.,  of  Madras,  had  made  a  consignment 
of  two  boxes  of  pearls  to  Messrs.  Burnie,  of  London, 
with  directions  to  sell  them,  and  pay  the  proceeds  to 
the  defendants,  Messrs.  Porcher  and  Co.,  on  account  of  a 
debt  doe  from  H.  and  Co.  Burnie  and  Co.  acknowledged 
the  receipt  of  the  consignment,  and  undertook  to  follow 
these  directions,  but  no  notice  was  given  by  either  party 
to  Porcher  and  Co.  Subsequently,  H.  and  Co.  wrote  to 
Burnie  and  Co.,  requesting  the  pearls  to  be  sent  to 
America,  and  there  disposed  of;  and  afterwards  be- 
coming insolvent,  made  an  assignment  of  their  whole 
effects  to  assignees,  for  the  benefit  of  their  creditors. 
Before,  howevey,  the  goods  were  exported  to  America, 
Porcher  and  Co.,  having  heard  of  H.  and  Co.'^s  insol- 
vency, attached  the  goods,  sold  them,  and  applied  the 
produce  in  discharge  of  their  claim. 

A  bill  in  equity  was  consequently  filed  by  the  assignees 
of  H.  and  Co.,  praying  an  account  against  the  defenduits, 
and  that  they  might  be  decreed  to  refund  the  proceeds  of 
t£e  sale*  To  this  the  defendants,  by  their  answer,  con- 
tended, that  even  admitting  that  they  had  obtained  po»* 

g2 
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session  of  the  pearls  by  reason  of  the  attachment  and 
judgment,  they  had  a  right  to  retain  the  produce,  and 
apply  it  in  discharge  of  their  debt,  by  reason  of  the  con- 
signment to  that  effect,  of  which  they  only  received  notice 
subsequently  to  the  seizure  under  the  judgment ;  but  it 
was  held,  that  the  directions  accompanying  the  assign- 
ment did  not  constitute  an  appropriation  of  the  goods, 
but  amounted  to  a  mere  naked  authority,  revocable  at 
pleasure,  and  that  the  subsequent  order,  respecting  the 
disposition  of  the  property,  amounted  to  such  revoca- 
tion (1). 

This  case  affords  a  strong  illustration  of  the  insuffi- 
ciency of  contracts  of  this  character,  unless  perfected  by 
the  concurrent  privities  already  pointed  out.  The  direcr 
tion  of  the  owners  to  apply  the  produce  in  favour  of  the 
third  party  had  been  obtained — the  commission  accepted 
on  the  part  of  the  consignees — and  the  only  requisite 
wanting  was  the  assent  of  the  party  for  whose  benefit  the 
appropriation  was  intended .  In  two  instances  the  required 
privity  was  accomplished,  both  in  respect  of  the  parties, 
and  the  subject-matter  of  the  order,  but  no  privity  existed 
between  the  holder  of  the  property  and  the  party  entitled 
to  the  appropriation,  and  hence  only  the  lien  failed. 

In  concluding  the  remarks  upon  this  branch  of  the 
subject,  it  may  be  observed,  that  the  absence  of  privity 
alluded  to,  will  not  occur  in  cases  where  the  position 
and  character  of  the  parties  is  mutually  known  to  e|ph 
other  prior  to  the  delivery  to,  or  during  possession  of,  the 
goods  by  the  agent.  This  may  be  illustrated  by  the  fol- 
lowing case : — 

Let  it  be  supposed,  that  instead  of  a  mere  order  given 
by  A.  to  B.  to  hold  certain  property  for  C,  which,  of 
itself,  would  create  no  lien  in  favour  of  C.  against  B.,  the 

(1)  Scott  y.  PoreheTf  3  Mer.  652  ;  and  see  ex  parte  Haywood,  2  Roae, 
355 ;  WUliame  y.  Everett,  14  East,  582 ;  Wiliini  y.  Savage,  2  B.  &  B. 
459. 
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actual  right  to  the  property  has  passed,  on  good  const-  , 

deration,  from  A.  to  C.    A  subsequent  delivery  to  B.  1 

would  then  undoubtedly  alter  the  case ;  and,  not  less  so, 
where  haying  previously  obtained  possession,  he  conti- 
nues to  hold  the  property  after  knowledge  of  the  ar- 
rangement, for  a  privity  is  thereby  established  between 
B.  and  C,  and  C.  has  a  lien  upon  the  property  in  B.'s 
hands,  and  may  institute  a  suit  against  him,  if  he  refuse 
to  surrender  it  (1). 

3rd.  As  to  the  lien  of  a  cons^or  on  money  unapplied  Right  of  con- 
by  an  agent,  or  goods  consigned  to  him  for  some  special  Jl^unapdSed, 
unexecuted  object.  &c.  in  hands  of 

This  portion  of  the  subject  will  be  found  to  have  been  ^^  ' 
discussed  at  length  under  its  more  appropriate  head  of 
"  Factors,  Brokers,  and  Agents."  The  present  reference 
to  it  is  intended  only  as  a  brief  exemplification  of  another 
kind  of  privity  deemed  requisite  in  the  establishment  of 
a  lien  of  this  nature,  viz.  privity  of  property,  as  contra- 
distinguished from  privity  of  person. 

We  have  already  seen  that  privity  of  parties  is  funda- 
mentally essential  to  the  recognition  of  the  lien  lastly 
discussed ;  and  we  come  next  to  the  consideration  of 
another  acknowledged  right  of  lien,  arising  out  of  the 
consignment  of  goods,  or  the  remittance  of  frinds  into 
the  hands  of  another,  for  a  specific  purpose,  where  the 
latter  becomes  bankrupt  previously  to  their  destined 
application,  or  the  fulfilment  of  the  trust,  upon  which 
they  have  been  consigned. 

The  rights  of  the  consignor  or  remitter,  in  such  case,  identity  of  pro- 
are  dependent  on  the  fact  of  identity,  or  in  other  words,  on  ^^' 
the  establishment  of  privity  in  respect  of  the  property 
consigned.  If  that  identity  be  proved  by  clear  and  satis- 
fiictory  testimony,  the  lien  arises.  Money,  it  is  true,  will 
not  readily  admit  of  this  power  of  identity :  mixed  with 
other  funds,  it  becomes  the  common  stock  of  the  banl^- 

(1)  See  this  subject  discussed  in  Law  Mag.  vol.  15,  p.  60. 
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rupt,  and  the  essential  attribute  of  this  kind  of  lien,  yiz. 
identity,  is  hence  impossible.  But  the  funds  may  hare 
been  so  applied  in  specific  purchase,  as  to  afford  sufficient 
proof  that  property  in  the  bankrupt's  possession  is  the 
identical  object  of  the  purchase ;  so  goods  may{have  been 
sold,  and  the  produce  of  the  sale  so  set  apart  for  the 
consignor,  or  received  in  bills  or  in  some  other  especial 
mode  of  payment,  as  to  afford  an  equally  available  means 
of  identifying  the  proceeds.  Hence,  if  a  fitctor  has  sold 
goods  and  received  the  proceeds  before  bankruptcy,  in 
notes  capable  of  identity,  or  has  exchanged  the  goods  for 
other  goods  which  can  be  distinguished  as  the  object  of 
the  exchange,  the  notes  or  goods  are  subject  to  the  claim 
or  lien  of  the  principal  for  whom  the  sale  or  exchange 
has  been  effected,  and  will  not  pass  to  the  assignees  (1). 

And  where  A.  abroad,  commissioned  B.  in  London,  to 
send  him  foreign  coin,  with  particular  directions  as  to 
the  manner  and  times  of  sending  it,  and  remitted  bills 
which  B.  discounted ;  the  coin  required  not  being  ob- 
tainable in  England,  B.  sent  two  remittances,  not  equal 
to  the  amount  of  A.'s  bills,  to  Lisbon,  for  the  purpose  of 
procuring  it,  with  directions,  if  it  could  not  be  had,  to 
return  bills.  The  coin  not  being  to  be  had,  bills  nearly  to 
the  amount  of  the  remittance  to  Lisbon,  not  indorsed  by 
the  correspondent  there,  were  returned,  and,  B.  in  the 
interval  having  become  bankrupt,  were  received  by  the 
assignees.  A.  was  held  under  the  circumstances  to  have 
a  lien  upon  the  bills,  but  the  Lord  Chancellor  expressed 
a  doubt  whether  the  lien  would  hold  in  the  case  of  a 
remittance  to  buy  goods  in  the  way  of  trade  (2). 

And  if  a  principal  has  ordered  his  correspondents  to 
use  the  proceeds  of  bills  sent  to  them,  or  of  goods  con- 
signed, in  making  particular  specified  payments,  those 

(1)  T\tiflor  T.  Pbaner,  3  M.  &  8.  562 ;  Whiieeomb  ▼.  Jacobs  1  SaUL.  160 ; 
Scoti  T.  Surman,  WUlet,  400 ;  Paul  y.  Birckf  2  Atk.  622. 

(2)  E9parU  Sttyertf  5  Yes.  J.  168. 
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prooeeds  will  be  considered  as  so  appropriated,  and  the 
lien  of  the  principal  will  egcist  to  that  extent  (1). 

An  instance  of  the  identity  of  particular  property  on  identity  of  pro- 
which  a  lien  was  sought  to  be  established,  occurred  in  ^^d*5lrolrf( 
the  celebrated  ease  of  Small  y.  Attwood  (2).  A  decree  tarioiu  hands. 
having  been  made,  setting  aside  a  contract  on  the  ground 
of  wilful  misrepresentation,  a  supplemental  bill  was  filed 
to  obtain  possession  of  certain  stock  which,  it  was  alleged, 
had  been  purchased  with  the  money  paid  in  completion 
of  the  contract.  The  cheques  in  payment  of  the  pur- 
chase had  been  presented  at  the  banking-house  of  Pole 
and  Co.,  and  at  the  Bank  of  England.  Certain  bank 
notes,  marked  and  numbered,  were  there  delivered  in  ex- 
change. These  were  paid  into  Hajnmersley's  and  Co., 
and  precisely  the  same  bank  notes  were  delivered  over 
by  Mr.  Attwood  to  his  agents,  in  ordar  that  they  might 
purchase  stock  with  them ;  the  notes  were  then  delivered 
by  the  stockbrokers  to  their  bankers,  Dorrien  and  Co., 
and  on  the  same  day  that  the  money  was  so  delivered, 
the  stock  in  dispute  was  purchased.  The  court  therefore 
held  that  the  stock  had  been  purchased  with  the  iden- 
tical funds  paid  in  completion  of  the  purchase. 

Property,  ip  its  original  state  and  fprm,  covered  with 
a  trust  in  favour  of  another,  cannot,  it  thus  seems,  by 
any  change  of  that  state  and  fprm,  be  divested  of  such 
trust,  so  as  to  afford  any  more  valid  claim  in  parties  than 
existed  before  the  change ;  for  an  abuse  of  trust  can 
confer  no  rights  on  the  person  abusing  it^  nor  on  those 
claiming  in  privity  with  him.  It  makes  no  difference  in 
reason  or  law  into  what  other  form,  different  from  the 
original,  the  change  piay  have  been  made,  for  the  pro- 
duct of,  or  subptitut^  lor,  the  original  thing,  stiU  follows 
the  nature  of  the  thing  itself,  as  long  as  it  can  be  asqer** 
tained  to  be  such,  and  the  right  only  ceases  when  the 

(1)  Btp  parte  Ourseiif  Amb.  1. 

(2)  Y««nge,  535. 
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means  of  ascertainment  fail,  which  is  the  case  when  the 
subject  is  turned  into  money,  and  mixed  with  and  con* 
founded  in  a  general  mass  of  the  same  description.  The 
difficulty  which  arises  in  such  case  is  a  difficulty  of  fSMst, 
and  not  of  law,  and  the  dictum  that  money  cannot  be 
followed,  because  it  has  no  ear-mark,  must  be  understood 
in  the  same  way ;  i.  «.  as  predicated  only  of  an  undivided 
and  undistinguishable  mass  of  current  money  (I). 


CHAPTER  V. 

LIEN  IN  EQUITY. 

YBMDORS  AND   PURCHASERS  OP   EBAI.  A^TD   LBASBHOLD 

B8TATBS. 

lien  on  tide-        In  ordinary  cases,  where  the  conyeyance  expresses, 

■monntofpur-^^^^^T  ^^  ^^  ^^»  ^^^^  ^^^  purchase  money  is  paid, 
obaie  money,  though  the  estate,  in  the  absence  of  fraud,  passes  by  the 
deed  at  law  (2),  it  does  not  in  equity^  until  actual  pay- 
ment of  the  consideration  for  which,  it  seems,  by  such 
conveyance,  the  vendor  has  contracted  to  part  with  his 
estate.  For,  unless  there  appear  a  manifest  intention  to 
the  contrary,  a  vendor  retains  a  lien  on  the  estate  till 
the  whole  of  the  purchase  money  is  paid  (3),  whether  the 

(1)  Vide  judgment  in  Taytor  ▼.  Pbtmer,  3  M.  £^  8.  562 ;  per  Lord  EUen- 
borongh,  C.  J. ;  and  Miiler  y.  Itoce,  1  Bnrr.  457. 

(2)  RowiUree  t.  Jacob,  2  Taunt.  141 ;  HendentmY.  WUd,  2  Camp.  561 ; 
Lampim  y.  CbrAe,  5  B.  &  Aid.  606 ;  B.  C  norn.  LambomnuB  ▼.  Cork,  1  D. 
&  R.  211. 

(3)  Maekrtth  y.  Symmimt,  15  Vet.  J.  329 ;  Selbjf  y.  8M^,  4  Rnas.  336 ; 
and  Bee  Burgeu  y.  Wheate,  1  Bl.  123 ;  ODppimY.  Coppin,  2  P.  Wma.  291 ; 

(  B^ie  y.  Hoggie^  1  Jac.  &  W.  234 ;  Ckt^mm  y.  Turner,  1  Vera.  267. 
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estate  be  copyhold  or  freehold  (I),  and  whether  actually 
conveyed  or  otherwise  (2). 

The  principle  upon  which  the  courts  of  equity  have  Priodple  upon 
proceeded  in  establishing  this  lien,  in  the  nature  of  a  ^  per^tted[ 
trusty  isy  that  a  person  haying  gotten  the  estate  of  another, 
ought  not,  in  conscience  as  between  them,  to  be  allowed 
to  keep  it,  and  not  to  pay  the  consideration  money.  A 
third  person,  upon  like  principle,  having  full  knowledge 
that  the  estate  has  been  so  obtained,  ought  not  to  be  per- 
mitted to  keep  it  without  making  such  payment,  for  it 
attaches  equally  to  him  as  a  matter  of  conscience  and 
duty.  It  would  otherwise  happen  that  the  vendee  might 
put  another  person  into  a  pr^icament  better  than  his 
own,  with  full  knowledge  of  the  facts  (3). 

If  security  has  been  taken   for  payment,  instead  of  ifMcvitjbe 
actual  payment  of  the  purchase  money,  the  court  will  ^^^^^  moJey^" 
look  to  the  substantial  dealing  of  the  parties,  and  in-  ^^^  ^  ^oo^ 
quire  whether  the  security  so  taken  was  intended  to  be  of  tiiepartim. 
an  absolute  discharge  of  the  purchase  money,  or  not. 
Thus  where  part  of  the  purchase  money  for  an  estate 
was,  in  pursuance  of  an  agreement  for  the  purchase, 
secured  by  the  bond  of  the  purchaser,  payable  at  the 
death  of  the  vendor,  or  other  event,  with  stated  interest, 
and  the  conveyance  expressed  it  to  have  been  actually 
paid,  and  had  the  vendor'^s  receipt  endorsed  upon  it  to 
that  effect,  it  was  held  that  the  vendor  had  no  lien  on  the 
estate  for  the  amount  of  the  bond  (4).    When,  however, 
this  question  was  subsequently  brought  before  the  Lord 
Chancellor,  on  appeal,  his  Lordship  considered,  that  as 
there  was  nothing  in  the  agreement  for  the  extinguish- 
ment of  the  lien,  nor  in  the  transaction  itself,  as  evidenced 

(1)  WmterY.LardAnt<m,  1  8.  &  8.  434;  3  Rust.  488. 

(2)  See  cases  n^r^,  and  PoUestfen  y.  Moore,  3  Atk.  274 ;   Charlet  y. 
AMdmo9,  9  Mod.  152. 

(3)  2  Stor.  on  Eq.  p.  465. 

(4)  WnUer  ▼.  Lord  Anmm,  1  S.  &  S.  434 ;  CUarkt  t.  BoyU,  3  Sim.  499. 
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by  the  instruments,  leading  to  a  clear  and  manifest  in*' 
ference  that  snch  was  the  intention  of  the  parties,  the 
Tender  had  a  lien  upon  the  estate  in  question  for  the 
residue  of  the  purchase  money,  and  therefore  reversed 
the  decree  of  the  court  below  (1). 
Annoity  taken  This  point  was  again  brought  before  the  court,  and 
in  lieu  of  pur-  |»^jj   disousscd  in  a  case  where  a  vendor,  in  lieu  of  the 

cnsBe  money.  •' 

price  of  £3000,  agreed  to  accept  an  annuity  of  £100,  for 
the  joint  lives  of  her  intended  husband  and  herself,  in 
case  the  purchaser  should  so  long  live ;  the  purchaser 
engaging  that  his  personal  representatives  should,  within 
three  months  after  his  decease,  in  certain  events,  pay  a 
further  sum  of  £3000 ;  and  the  judgment  of  the  V.  C.  in 
Winter  v.  Lard  Ansont  was  again  acted  upon  (2).  The 
conveyance  in  this  case,  it  is  true,  evinced  more  clearly 
than  in  the  former,  the  real  nature  of  the  transaction, 
and  evidenced,  more  strongly,  the  intention  of  the  parties 
to  make  the  annuity  the  substituted  consideration  for  the 
purchase.  From  both  cases,  however,  the  like  distinc- 
tion may  be  deduced,  under  which  the  existence  or  non- 
existence of  the  vendor's  lien  may  be  ascertained,  viz., 
whether  the  bond  or  other  security  so  given  be  a  mere 
collateral  security  for  the  purchase  money  stated  in  the 
conveyance,  and  not  relied  upon  as  payment;  or  an 
actual  substitution  or  independent  security  for  the  price, 
precluding  the  claim  of  lien. 
Nature  of  the  The  true  nature  of  the  contract  must  first  therefore  be 
S^t'cntion^lhe  ^^^^''^J  ascertained  ;  for,  as  observed  by  Lord  Commis* 
parties,  must  be  sioucr  Shadwell(3),  the  proper  way  of  dealing  with  ques- 
conaidered.       ^j^^  ^f  ^^^  ^^ ^  j^  ^  ^^^  ^^  ^^^  instruments  executed 


(1)  Whiter  T.  Lord  Anetm  (on  appeal),  3  Rnaa.  468 ;  an  appeal  waa 
lodged  in  the  Honae  of  Lorda  against  thia  deciaioo  of  the  Lord  Chancellor, 
bat  waa  afterwards  withdrawn. 

(2)  Parrott  t.  SweetUmd,  3  Mylne  &  K.  S55 ;  and  aM  MaOtrHk  ▼. 
Symmone,  15  Ves.  J.  329  ;  Tardive  v.  Scrughm^  1  Bro.  C.  C.  420. 

(3)  P^rroti  ▼.  SufBeiUmd,  tuprk. 
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by  the  parties  at  the  time ;  and,  upon  them,  to  declare 
what  the  meaning  of  the  parties  must  haye  been.  The 
decision,  therefore,  in  the  case  last  mentioned,  as  ob- 
served  by  his  Lordship,  is  in  strict  conformity  with  the 
principle  laid  down  by  Lord  Lyndhurst  in  Winter  y.  Lord 
Anson  (althongh  under  the  special  circumstances  of  the 
case,  his  Lordship  came  to  an  opposite  conclusion  as  to 
the  fact),  and  that  acknowledged  principle  is  not  affected 
by  the  decision,  though  apparently  conflicting.  The 
circumstances  of  the  one  case  negatiyed  the  presumption 
that  the  annuity  was  a  mere  security  for  the  purchase 
money ;  while,  on  the  contrary,  the  other  manifested  an 
equally  apparent  intention  between  the  parties,  that  the 
bond  should  be  retained  as  a  security  merely.  The  price 
therefore  was  unpaid,  and  the  lien  remained. 

If  the  yendor  take  security  for  part  of  the  purchase  What  wiu  pn. 
money,  by  the  yendee's  bond,  and  a  mortgage  of  part  of  ^^*"*^*°" 
the  property  sold,  he  cannot,  on  the  bankruptcy  of  the 
vendee,  establish  a  lien  on  the  entire  estate  (1).    So,  if  Covenuit  for 
he  take  the  covenant  of  the  purchaser  that  the  purchase  ^h^'^mo. 
money  shall  be  repaid  within  two  years  after  a  resale  (2),  ^^^y- 
or,  if  he  accept  stock  for  the  purchase  money,  with  an  Accepting 
agreement,  that  in  case  it  does  not,  within  a  certain  pe-  ^^  ^f  pu^.* 
riod,  produce  a  sum  named,  the  purchaser  shall  make  up  cluue  money, 
the  sum  (3),  or,  if  he  take  a  mortgage  of  another  estate  Or  mortgage  of 
for  the  purchase-money;  the  obyious  intention  of  bur- *°°**'®^  *"***•• 
thening  one  estate  being,  that  the  other  shall  remain 
free  and  unincumbered  (4);  it  has  been  held,  that  the  ven- 
dor's lien  is  discharged. 

It  has,  however,  been  observed  by  Lord  Eldon,  that  Bntmchmort- 
notwithstanding  a  mortgage,  it  was  not  a  violent  conclu-  ^i^^aiwt- 
sion,  that,  as  between  vendor  and  vendee,  the  lien  should  ment  of  lien. 

(1)  Oqfperr.  Spottiiwoodej  1  Tarn.  21 ;  Bhcibume  y.  CfrefftoUf  1  Cox,  90. 

(2)  E9  parte  Parke9, 1  Glyn  &  J.  228; 

(3)  Nairn  y.  Prowtef  6  Vee.  J.  752. 

(4)  JHd.;  Bond  ▼.  Keni,  2yem.  281. 
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continue  to  exist.  It  must  not,  he  observed,  be  under- 
stood, that  a  mortgage  taken  is  to  be  considered  as  a 
conclusiTC  ground  for  the  inference  that  a  lien  was  not 
intended,  as  he  could  put  many  instances,  that  the  mort- 
gage of  another  estate  for  the  purchase  money,  would 
not  be  decisive  evidence  of  an  intention  to  give  up  the 
lien,  though  in  the  ordinary  case,  a  man  has  always 
greater  security  for  his  money  upon  a  mortgage,  than 
value  for  his  money  upon  a  purchase ;  and  the  question 
must  be,  whether,  under  the  circumstances  of  a  parti- 
cular case,  attending  to  the  worth  of  a  mortgage,  the 
inference  arises.  In  the  instance  of  a  pledge  of  stock, 
does  it  necessarily  follow  that  the  vendor,  consulting  the 
convenience  of  the  purchaser,  by  permitting  him  to  have 
the  chance  of  the  benefit,  therefore  gives  up  the  lien 
which  he  has  ?  The  doctrine  as  to  taking  a  mortgage  or 
pledge,  would  be  carried  too  far,  if  it  is  understood  as 
applicable  to  all  cases,  that  a  man  taking  one  pledge, 
therefore  necessarily  gives  up  another.  This  must  be 
laid  down  upon  the  circumstances  of  each  case,  rather 
than  universally  (1). 
Assent  of  Ten-  But  if  a  purchaser  borrows  part  of  the  purchase 
^*to*a"^  money,  and  pays  it  to  the  vendor,  leaving  the  vesidue 
party  predudes  unpaid,  and  the  conveyance  is  made  to  him  stating  the 
'^'  transaction,    and    giving    thereunder   security   to   the 

lender,  the  concurrence  of  the  vendor  will  preclude  him 
from  any  claim  to  lieu  for  the  remainder  of  the  purchase- 
money;  if  not  against  the  purchaser,  certainly  against 
the  mortgagee  (2). 
Where  ocmTey-  A  purchase-deed  made  to  several  trustees,  by  a  vendor, 
ance  u  to  tnis-  jj^yjug  knowledge  of  the  character  in  which  they  pur- 
chase, and  expressing  the  consideration  money  to  have 
been  paid,  negatives  any  right  to  lien  for  part  of  the 

(1)  Maekreth  y.  SymmoiUy  15  Ves.  J.  348 ;   and  see  Gnaett  ▼.  8m^^9om, 
16  Ves.  J.  278. 

(2)  Cood  "f.  PoUard,  9  Fiioe^  544  ;  10  Price,  109  ;  nom.  Cood^,  Cood. 
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purchase  money,  allowed  to  remain  in  the  hands  of  one 
of  the  trustees,  without  the  concurrence  of  the  others  (1). 

A  yendor^s  lien  is  not  discharged  by  his  taking  or  Taking  bill*, 
negotiating  bills  of  exchange  or  notes,  on  the  sale  of  real  Sr'p,irob2c'*^* 
property,  for  this  does  not  amount  to  any  relinquishment  money,  does 
of  his  claim  upon  the  land  (2),  eyen  though  the  vendee  £Jn, 
becomes  bankrupt  (3).     And  it  may  be  considered  as 
now  clearly  settled  that  a  bond,  bill,  note,  or  coTcnant, 
is,  generally   speaking,  no  discharge  of  the  vendor's 
equitable  lien  (4),  though  a  contrary  decision  has  been 
maintained  in  one  instance,  where  the  transaction  was 
deemed  distinct  and  independent  of  the  purchase  (5). 

In  a  late  case,  estates  were  devised  to  trustees,  who 
were  also  executors,  in  trust  to  sell|  and  pay  the  proceeds 
to  children  in  equal  shares,  and  the  children  agreed  that 
one  of  the  trustees  should  have  the  estates,  in  considera- 
tion of  a  certain  sum,  and  took,  as  security  for  part  of 
the  purchase  money,  which  was  not  paid,  two  promissory 
notes  of  the  purchaser,  payable  by  instalments,  and  (as 
to  the  shares  of  two  of  the  children)  an  assignment  of  a 
policy  of  insurance.  The  notes  were  never  paid,  and  the 
purchaser  becoming  bankrupt,  it  was  held  that  the  un- 
paid purchase  money  continued  to  be  a  lien  on  the 
estates  (6). 

The  absence  of  the  customary  endorsement  of  a  re-  Where  no  re- 
ceipt on  the  deed  of  conveyance,  thous^h  not  essential  or  ^P*  ^^  P"" 

*  A  cshaie  money 

necessary  at  laWy  as  proof  of  payment  of  the  purchase  endoned. 
money,  where,  on  the  face  of  the  deed,  it  is  expressed  to 

(1)  Wkife  Y.Wakefield,  7  Sim.  401. 

(2)  JBr  parte  Loarmg,  2  Roie»  79 ;  Grmtt  ▼.  Mille,  2  Vet.  &  B.  306 ; 
Sfmmdere  y.  LeeUe,  2  B«U  &  B.  514. 

(3)  B»  parte  Peake,  1  Madd.  346. 

(4)  Gibbone  ▼.  Baddall,  2  Eq.  Ca.  Ab.  682,  n.  (6)  to  D. ;  JffearU  y.  Bote^ 
iere,  Gary's  Rep.  Chan.  25  ;  Blackbume  ▼.  Gregetm,  1  Coz,  90 ;  Navm  ▼. 
Premeej  6  Ves.  J.  752. 

(5)  FaweU  y.  HeeUet  Amb.  724  ;  1  Bro.  C.  C.  421,  n. 

(6)  Ex  parte  Latey,  2  Mon.  &  A.  609. 
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have  been  paid,  is,  in  equity y  constructive  notice  of  lien, 
for  the  amount  of  the  purchase  consideration,  and  suffi- 
cient to  put  the  purchaser  upon  the  inquiry,  and  to  en- 
title him  to  proof  of  payment  by  the  vendor  (1). 
Lien  of  mUot        Where  a  lessee  was  entitled  to  a  lien  as  the  seller  of 

continuing  on  ^^  estate,  and  continued  in  possession,  with  the  know- 
estate  as  lenee.  ^ 

ledge  of  the  purchaser ;  such  fact  has  been  held  not  to 

bind  the  latter  by  constructive  notice  of  the  lieu,  where 
the  vendor  has  acknowledged  the  receipt  of  the  purchase 
money  in  the  conveyance;  for  that  would  prevent  the 
necessity  of  further  inquiry  (2). 
Lien  for  ex-  It  is  commonly  stipulated  as  a  condition  on  the  sale  of 

aS!'?n  re  "sale  "*  estate,  that  if  the  purchaser  neglect  or  fail  to  com- 
nnder  condi-  plete  the  purchase  within  a  limited  time,  the  estate  shall 
compWon  of  ^  P^^  ^P  ^^^  re-sale,  and  the  expenses  of  such  second 
purchase.  gale,  and  the  loss,  if  any,  shall  be  defrayed  by  the  ori- 
ginal purchaser. 
Where  not  If  a  purchaser,  after  breaking  such  condition  of  sale, 

purehMcr's^d  -  ^^^'^^^  bankrupt,  and  the  estate  is  re-sold  at  a  loss,  the 
fault,  and  he  expenses  of  the  sale,  &c.,  being  in  the  nature  of  unli* 
comes  baok^'  q"*<i*ted  damages,  cannot  be  proved  under  the  oommia- 
rapt.  sion  or  fiat ;  but  as  the  vendor  has  a  lien  on  the  estate^ 

he  may  apply  the  money  produced  by  the  last  sale  of  the 
estate :  first,  in  payment  of  those  articles  which  it  is  just 
he  should  receive,  but  which  he  could  not  prove  under 
the  bankruptcy ;  then  towards  payment  of  the  origi- 
nal purchase  money;  and  the  balance  may  be  proved 
under  the  fiat.  Or  the  court  will,  in  some  instances,  at 
once  sell  the  estate,  and  pay  the  purchase  money  to  the 
vendor  (3). 

Deiiyery  of  A  purchaser  having  delivered  a  conveyance  to  a  ven- 


conveyance  to 


(1)  Roumtree  y.  Jacob,  2 Taunt.  141 ;  BidlakeT,  Arundel,  1  Cha.  Rep.  93. 

(2)  White  ▼.  Wakefield,  7  Sim.  401. 

(3)  Sng.  Vendors,  yol.  1,  p.  66,  10th  ed. ;  ex  parte  Hunter,  6Tes.  J.  94  ; 
Bowlee  ▼.  Rogere,  ibid.  95,  n.,  1  Cooke,  123 ;  Hope  y.  Booth,  1  B.  &  Ad. 
498 ;  ex  parte  Lord  Seqfbrth,  I  Rose,  306  ;  ex  parte  Gfyde,  1  Glyn.  dt  J. 
323. 
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dor,  in  order  to  obtain  the  execation  of  it,  thus  enablefl  vendor,  for  exe- 
him  to  detain  it,  when  executed,  till  the  purchase  money  bim^^erenpon 
is  either  paid  or  tendered ;  for  the  execution  of  the  deed,  ^^  <or  por- 
eoupled  with  possession  of  it,  would  otherwise  vest  the    *    >^oi^^- 
estate  in  the  purchaser,  and  enable  him  to  recover  it(l). 
The  rights  of  vendors,  in  respect  of  their  lien  for  the  Where  oonyey- 

_      -J  -I  _A  •       •  X  ancc  not  com- 

unpaid  purchase  money,  pertam,  m  some  cases,  to  pur-  j^i^^^  ^y  ^^n. 
chasers  also.    Thus,  if  a  vendor  of  premises  cannot  per-  ^o^'s  default, 
feet  a  title  thereto,  and  the  purchase  money  has  been  S^fo'I^oney 
prematurely  paid,  the  purchaser,  upon  like  principles  of  P^^ ' 
equity,  has  a  lien  for  it  on  the  estate  in  the  hands  of  the 
vendor,  even  though  he  may  have  taken  a  specific  secu- 
rity for  the  money  so  paid  (2).    So,  the  lien  of  a  vendor 
upon  the  land  and  title-deeds,  until  the  purchase  money 
be  paid  him,  does  not  apply  to  a  conveyance  to  the  pur^ 
chaser,  executed  by  some  but  not  by  all  the  parties, 
where  the  contract  has  gone  off  by  the  vendor's  default ; 
for  if  there  be  any  lien  on  such  conveyance,  it  is  vested 
in  the  purchaser,  as  security  for  his  deposit  (3). 

But  although  the  vendor  has  fraudulently  concealed  But  not  if  ren- 
an  incumbrance,  yet  the  purchaser  has  no  lien  on  the  ^n'tf  *co™^'^" 
purchase  money,  after  it  is  appropriated  by  the  vendor,    ceaied  incnm- 

Thus,  in  the  case  of  Catar  v.  JSkirl  of  Pembroke  (4) ;  ^""''^  '• 
Lord  Bolingbroke  was  tenant  for  life  of  a  settled  estate, 
with  a  power  to  sell  and  lay  out  the  money  arising  by 
sale  in  other  lands ;  and  in  the  mean  time  to  invest  the 
same  in  the  funds.  Lord  Bolingbroke  granted  life  an- 
nuities out  of  the  estate  ;  and  then  he  and  the  trustees 
under  the  settlement,  sold  the  estate  to  Cator,  who  was 
ignorant  of  the  annuities,  and  Lord  Bolingbroke  cove- 
nanted that  Gator  should  enjoy,  free  from  incumbrances. 

(1)  Eidaiii  ▼.  Oxenham,  3  B.  &  C.  225 ;  5  D.  &  R.  49  S.  C. ;  (Ueenkam 
T.  BadaUe,  2  You.  &  Jerr.  493  ;  3  Yon.  &  J.  262. 

(2)  Laeon  y.  Meriintf  3  Atk.  1. 

(3)  Oxenham  ▼.  BtdaUe,  2  You.  &  Jenr.  493 ;  3  You.  &  Jerv.  262. 

(4)  1  Bro.  C.  C.  301 ;  and  see  12  Yes.  J.  356,  377. 
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The  purchase  money  was  invested  in  the  funds,  in  the 
name  of  the  trustees ;  and  Lord  Bolingbroke  granted 
annuities  to  Boldero,  the  banker,  to  the  extent  of  the 
dividends ;  and  the  trustees,  at  the  request  of  Lord  Bo- 
lingbroke, gave  Boldero  an  irrevocable  power  of  attorney 
to  receive  the  dividends.  Cator,  being  evicted  by  the 
grantee  of  the  annuities  charged  on  the  estate,  filed  his 
bill,  insisting  that  he  had  a  lien  on  the  purchase  money 
invested  in  the  funds,  and  was  entitled  to  the  dividends, 
in  exclusion  of  Boldero.  The  cause  was  first  heard 
before  the  Lords  Commissioners  Loughborough,  Ashurst, 
and  Hotham,  who  thought  that  Cator  had  a  lien  on  the 
dividends,  but  that  Boldero  had  a  preferable  equity,  and 
therefore  dismissed  the  bill.  The  cause  was  reheard 
before  Lord  Thurlow  (1),  who  a£Brmed  the  decree ;  and 
was  moreover  of  opinion,  ^*  that  Cator  could  not  follow 
the  money  when  deposited  with  the  trustees,  but  that, 
having  taken  a  covenant  for  quiet  enjoyment  and  a  good 
title,  his  remedy  was  that  way." 
Nor  if  oontnct  Nor  does  lien  attach  in  favour  of  a  purchaser,  if  the 
^^^i^/^^^  purchase  be  not  completed  in  consequence  of  the  ille- 
gality of  the  contract ;  for  that  would  enable  him  to. 
derive  the  benefit  of  his  illegal  contract  (2). 
Traniferoriien  The  vendor  having  acquired  a  lien,  cannot  transfer  a 
to LtentoT  gi^ftter  interest  in  the  deeds  than  he  himself  possesses, 
tranifenror't  Thus  where,  upou  the  sale  of  leasehold  premises,  the 
purchaser  accepted  bills  for  the  purchase  money,  and  the 
original  lease,  and  the  assignment  executed  by  the  ven- 
dor, were  deposited  with  a  third  person,  as  a  collateral 
security,  to  be  delivered  up  to  the  purchaser  on  payment 
of  the  bills,  and  the  vendor,  after  some  of  the  bills  were 
paid,  got  possession  of  the  lease  from  the  depositary,  and 
pledged  it  with  persons  who,  bon&  fide,  advanced  money 
upon  it,  and  to  whom  he  endorsed  the  outstanding  bills; 

(1)  2  Bro.  C.  C.  282. 

(2)  Bwing  y.  Otbaldegtont  2  Mylne  &  Cr.  88. 
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it  was  held,  that  the  pawnees  had  no  lien  on  the  lease, 
beyond  the  amount  of  these  bills  (1). 

But  though  equity  raises  this  lien   in  favour  of  a  The  right  has 
vendor,  it  was  formerly  held  not  to  extend  to  third  per-  ^^^^^  ^  * 
sons ;  that  is,  where  the  vendor  was  satisfied  out  of  the  third  penons. 
personal  estate  of  the  purchaser,  in  exclusion  of  a  third 
person,  that  person  could  not  resort  to  the  equitable  lien 
of  the  vendor  on  the  estate ;  or,  in  other  words,  could 
not  require  the  purchased  estate  and  the  personal  estate 
to  be  marshalled  (2). 

But  it  has  been  since  determined,  that  where  a  testa-  Bat  assete  of 
tor  has  agreed  for  the  purchase  of  estates,  and  died,  chMCT^may*'*^ 
leaving  the  greater  part  of  the  purchase  money  unpaid,  now  be  mar- 
the  assets  of  the  purchaser  are,  on  the  ground  of  the  i^ehBif  o?a 
vendor's  lien,  subject  to  be  marshalled  on  behalf  of  a  legatee. 
legatee  against  the  heir  to  whom  the  estate  has  des- 
cended (3).      In  this  decision  the  Vice  Chancellor  ex- 
pressly relies  on  the  weight  of  the  authority  of  the  cases 
previously  decided ;  and  observes  that  it  is  abundantly 
in  favour  of  holding,  that  the  lien  of  the  vendor  must  be 
subjected  to  the  ordinary  rule  of  marshalling  assets. 

Sir  Edward  Sugden^  in  the  recent  edition  of  his  valua-  Sir  Edward 
ble  Treatise  on  the  Law  of  Vendors  and  Purchasers  of  ^^^^^^^^^ 
Estates,  has  preserved  an  argument,  which  he  had  ad- 

(1)  Hooper  v.  Ramaboitom^  4  Camp.  121 ;  HarHnffton  y.  Price,  3  B.  & 
Ad.  170. 

(2)  Sngd.  Vend.  vol.  3,  p.  205,  10th  edit. ;  Coppin  y.  Coppin,  Sel.  Cha. 
Ca.  2  P.  Wma.  291 ;  and  Pollejtfen  r.  Moore,  2  Atk.  272,  which,  Sir  Ed.  Sug- 
den  obaeryes,  agrees  with  the  former  case  in  establishing  this  rule,  but  de- 
-viates  from  it,  in  the  particular  instance,  on  the  ground  of  frand.  And  it 
establishes  this  important  distinction :  that  where  the  purchaser  has  an 
equitable  mortgage  on  the  estate,  or  in  case  of  fraud,  the  purchased  estate 
end  the  personal  estate  may  be  marshalled  in  fayour  of  simple  contract  cre« 
ditors  and  legatees. 

(3)  l^troule  y.  Prior,  8  Sim.  189,  oyerruling  Coppin  y.  Coppim,  2 
P.  Wms.  291 ;  Wythe  y.  HemUker,  2  M.  &  K.  635  ;  and  see  Sir  Edward 
Sngden's  comments  on  the  last  case.  Vend.  &  Pur.  yol.  3,  p.  210,  10th  ed. ; 
Amgten  y.  Hkieetf,  6  Yes.  J.  475. 
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yanced  in  a  former  one  with  considerable  justice,  against 
the  extension  of  the  vendor's  lien  in  such  case,  on  the 
ground  that  it  would  be  breaking  in  on  the  statute  of 
frauds.  ''The  general  rule,"  he  observes,  *^  as  to  marshal- 
ling, applies  to  cases  where  the  person  resorting  to  the 
personal  estate  has  an  actual  charge  or  lien  on  the  real 
estate ;  but  in  this  case,  if  equity  first  deems  the  pur- 
chaser a  trustee  for  the  vendor,  as  to  so  much  of  the 
estate  as  will  satisfy  the  purchase  money  unpaid,  and 
then  permits  a  disappointed  legatee  to  stand  in  the  place 
of  the  vendor,  it  is  creating  a  charge  on  the  land  in 
direct  opposition  to  the  statute  of  frauds  (1).  And  this 
cannot  justly  be  compared  to  a  lien  created  in  equity  by 
deposit  of  deeds,  because  that  is  an  act  done  which,  like 
the  case  of  partial  performance,  takes  a  case  in  equity 
out  of  the  statute.  On  sale  of  the  estate,  the  purchase 
money  becomes  a  debt  payable  out  of  the  purchaser's 
personal  estate ;  and  the  equitable  estate,  it  is  conceived, 
ought  to  be  extended  to  so  much  only  of  the  purchased 
estate,  as  the  personal  estate  is  insufficient  to  answer. 
The  vendor  has  not  an  original  charge  on  the  estate,  but 
only  an  equity  to  resort  to  it,  in  case  the  personal  estate 
prove  deficient.  In  this  view  of  the  case,  an  independent 
substantive  charge  on  the  land  is,  in  iact,  created  by 
equity  in  favour  of  a  legatee,  although  if  the  legacy  was 
actually  imposed  on  the  estate  by  a  will,  not  duly  exe- 
cuted according  to  the  statute  of  frauds,  the  court  is 
bound  to  say,  that  the  will  cannot  be  read  as  to  the 
charge." 
Mr.  Coote'8  Mr.  Coote  (2),  in  his  *^  Treatise  on  Mortgages,*^  offers 
opinion.  ^  ^^  answer  to  this  objection,  that  the  inroad  on  the 

statute  of  frauds  would  not,  in  fact,  be  greater  in  such 
case  than  in  the  case  of  equitable  lien  by  possession  of 
title  deeds ;  for,  in  fact,  in  the  latter  case,  the  mortgage 

(1)  See  now  1  Vict.  c.  26. 

(2)  Coote  on  Mortg.  p.  257. 
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ia  rataed  on  tbe  presumption  of  eqnitj,  and  then  the  lega- 
tee is  let  in  to  stand  in  the  mortgagee's  place.  The  eases, 
he  continues,  are  nearly  parallel,  or  at  all  events  are 
equally  within  the  mischief  intended  to  be  prevented  by 
tbe  statute  of  frauds. 

It  has  been  already  shown,  however,  that  assets  are  now 
considered  as  liable  to  be  marshalled  on  behalf  of  pecu- 
niary legatees  against  an  heir  acquiring  the  estate  by 
descent,  and  that  they  are  entitled  to  stand  in  the  place 
of  the  seller  upon  the  descended  estate,  so  far  as  he  has 
been  satisfied  out  of  the  personal  effects  (1).  But  this 
liability  is  confined  strictly  to  the  case  of  descent,  and 
does  not  extend  to  that  of  specific  devise  (2).  In  the 
instance  of  simple  contract  creditors  this  distinction  does 
not  exist,  and  the  assets  are  equally  subject  to  be  mar- 
shalled, whether  the  estate  be  in  the  hands  of  a  devisee, 
or  of  the  heir  by  descent  (3). 

This  equitable  lien  exists  against  the  purchaser  and  his  Against  pur- 
heir,  and  all  persons  claiming  under  him  with  notice  of  it,  heir^&c? 
even  for  valuable  consideration  (4),  though  not  against  a 
bond  Jide  purchaser,  without  notice;  and  a  mere  de- 
duction of  the  title  to  the  estate  from  the  first  ven- 
dor, by  recital,  will  not  be  sufficient  to  affect  him,  for 
it  does  not  show  that  the  consideration  money  was  not 
paid  (6). 

(1)  SproiUe  ▼.  Prior,  8  Sim.  189. 

(2)  Wjftk€  y.  Jaenmker,  2  Myl.  &  K.  635  ;  TVimmer  v,  Bojfne,  9  Ve0. 
J.  209. 

(3)  SMby  ▼.  8eUy,  4  Rau.  336 ;  and  see  ffeadley  ▼.  RotMead,  Coop. 
60,  u  to  rateable  contribntioii  by  legatees  and  annuitants,  where  testator 
directed  ezecntors  to  pay  parcbase  money  of  a  purchased  estate,  and  the 
■asets  were  insufficient  for  all  purposes ;  and  JHwmter  t.  Bayne^  9  Ves. 
J.  209. 

(4)  Hearle  v.  Boteler,  Gary's  Cha.  Rep.  25  ;  WaiAer  y.  Prennek,  2 
Ves.  Senr.  622  ;  Gibbotu  y.  Bmddalh  2  £q.  Ca.  Abr.  682,  n.  (Jb)  to  D.  s 
BlUot  y.  Edwards.  3  Bos.  &  Pull.  181 ;  Mackreth  y.  Symmtmt,  15  Ves. 
J.  329. 

(5)  1  Bro.  C.  C.  302  ;  but  see  Daviei  y.  Thomoi,  2  You.  Sc  Col.  234. 
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Against  assig- 
nees or  credi- 
tors of  purch*' 
ser. 

Against  the 
Crown. 


Against  one 
having  equal 
equity. 


So  the  assignees  of  a  purchaser,  being  bankrupt  (1),  or 
creditors  claiming  under  a  conveyance  from  him  (2),  are 
bound  in  like  manner. 

A  deposit  of  title-deeds  by  a  simple  contract  debtor  of 
the  crown,  for  securing  part  of  the  purchase  money  for 
another  estate,  binds  the  crown  as  an  equitable  mortga- 
gee, although  the  purchaser  also  give  his  bond  to  the 
vendor  for  the  money  (3). 

Between  equal  equities  the  rule  is  '^  qui  potior  est  tem- 
pered potior  estjure^^  and  therefore  a  subsequent  incum- 
brancer, who  has  not  obtained  the  legal  estate,  cannot 
postpone  the  yendor's  lien  (4). 


CHAPTER    VI. 


Judgments  a 
lien  on  land. 


JUDGMENTS. 

It  would  be  altogether  futile,  in  the  limited  compass  of 
a  treatise  of  this  nature,  to  attempt  any  minute  definition  of 
the  lien  of  judgments  on  land  in  the  hands  of  a  purchaser. 
Their  operation  as  a  charge  is,  however,  of  such  constant 
recurrence,  and  so  affected  by  recent  enactments,  that  an 
omission  of  some  statement  and  explanation  of  their 
general  effect,  might  seem  inconsistent  with  a  work  pro- 
fessing to  treat  generally  on  the  subject  of  lien.  I 
purpose,  therefore,  to  confine  myself,  as  closely  as  pos- 
sible, to  a  view  of  the  former  as  contrasted  with  the 

(1)  Blaekbume  y.  Qregmm,  1  Bro.  C.  C.  420 ;  Bowln  t.  Rogers,  6  Yes. 
J.  95  n.  (a)  ;  ex  parte  Hanson,  12  Yes.  J.  346  ;  and  see  Miifordy,  Mii/ord, 
9  Yes.  J.  100. 

(2)  Fawell  t.  Heelis,  Amb.  724  ;   1  Bro.  C.  C.  302. 

(3)  Casberd  v.  Ward,  6  Price,  411 ;  Pector  v.  PhilpoU,  12  Price,  197. 

(4)  Ex  parte  Wright,  3  Mon.  &  A.  49;  but  net  Stanhope  y.  Barl  Vemey, 
BuU.  Co.  Litt.  290,  b.  n.  (1)  xv. 
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existing  law  on  this  subject;  to  define  the  distinctive 
efiects  of  judgments  on  estates  of  freehold  and  leasehold 
tenure,  as  formerly  recognized ;  the  necessity  that  existed, 
and  still  exists,  for  search  and  inquiry  on  the  part  of  a 
purchaser,  before  execution  of  the  conveyance ;  and  the 
modes  adopted  in  order  to  fortify  titles  to  property,  and 
to  overreach  incumbrances  of  this  description. 

More  properly  speaking,  judgments  are  statutary  liens, 
rather  than  liens  in  equity.  The  remedies  of  creditors  in 
respect  of  them  are  derived  under  act  of  Parliament, 
and  it  is  only  when  some  legal  impediment  subsists,  that 
they  have  resort  to  a  court  of  equity  to  enforce  the 
rights  vested  in  them  by  law  (1). 

The  effect  of  a  judgment  (under  the  st.  West.  2.  c.  18,  EflTect  of  judg- 
or  13  Ed.  1,  St.  1,  c.  18),  for  debt  or  damages,  in  any  of  JJred  up,  under 
the  courts  of  law  at  Westminster,  whether  given  in  an  ^^  o^^  law. 
adverse  action,  or  entered  upon  the  rolls  by  the  party's  Againat  free- 
consent,  without  any  previous  process  (unless  of  mere^^^^* 
formality),  was  to  bind  his  present  and  future  real  pro- 
perty (2),  as  a  statute  merchant ;  except  that  only  one- 
half  of  the   land,   &c.  (to   be  set  out  by  the  sheriff, 
according  to  the  valuation  made  by  a  jury  summoned  by 
him  for  that  purpose),  could  ultimately  become  the  sub- 
ject of  the  estate  by  elegit.     And  if  there  was  such  an  In  general  only 
estate  subsisting,  only  one-half  of  the  remaining  moiety  land  geixabie 
of  the  lands  could,  in  general,  be  taken  under  a  second  ^"^^  *'^'- 
writ  of  elegit  (S) ;  though  the  question  between  the  two 
creditors,  which  should  be  entitled  to  the  entire  moiety, 
would  depend  on  the  priority  of  their  respective  judg- mcntewenT 
ments  (4).     If  the  judgments  were  both  of  the  same  dated  the  fint 


(1)  T\mstallyr,  Trappen,  3  Sim.  286;  Neate  v.  Duke  of  MarlhoroHgh,  3 
Myl.  &  Cr.  407  ;  Weymouth  v.  Boyer,  1  Ves.  J.  416. 

(2)  Stonehewer  v.  Thompeon,  2  Atk.  411 ;   Brace  v.  Marlborough^  2  P. 
Wma.  492 ;  Stileman  v.  Ashdown,  2  Atk.  609. 

(3)  Huyt  Y.  Cogan,  Cro.  Eliz.  482  ;  Bumham  v.  Pain,  2  Brownl.  97. 

(4)  Bur.  Com.  of  Real  Property,  4t]i  ed.  299  ;  Com.  Dig.  Exec.  c.  14. 
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day  of  the  term  term,  IbU  WAS  incapable  of  decifliooy  for  then,  by  a  fiction 
inwhicbsigned.  ^{  i^^^  ^^  ^^  ^f  j^^^h  was  referred  to  the  first  day  of 

that  term,  and  thus  the  whole  land  might  have  be^i 

taken  upon  two  eUgils  (1). 

29  Car.  2,  c.  3.      By  the  29  Car.  2,  c.  3,  88. 14,  16,  the  difficulties  arising 

under  this  fiction  of  law  were  in  some  measure  remoTed^ 

and  it  was  thereby  enacted,  that  the  day  of  signing  any 

judgment  should  be  entered  on  the  margtnt  of  the  roll 

of  the  record ;  and  that  such  judgments,  as  against  pur* 

diasers  banAfide^  for  valuable  consideration,  should  relate 

to  that  time  only*    But,  though  considerably  obviated,  the 

difficulty  might  still  occur,  for  if  there  were  two  writs 

tested  on  the  same  day,  and  the  defendant  was  at  the  time 

in  possession  of  the  whole  of  his  lands,  the  sheriff  was 

bound  to  take  a  moiety  under  each  writ,  and  there  was  no 

difference  in  the  case,  whether  the  two  writs  were  at  die 

suit  of  the  same  or  of  separate  parties,  provided  they 

were  so  tested  at  the  same  time,  and  had  relation  to  the 

same  day  (2). 

Recent  rule  of      By  a  recent  general  rule  of  the  courts  (3),  all  judg- 

^^^-  ments,  whether  interlocutory  or  final,  are  now  entered  of 

record  of  the  day  of  the  month  and  year,  whether  in  term 

or  vacatioo,  when  signed,  and  have  not  relation  to  any 

other  day* 

Againtt  lease-       Under  the  old  law  judgments  did  not  bind  leasehold 

from  ddivery^  property  till  execution  had  been  taken  out  upon  them  and 

of  execution,    delivered  to  the  sheriff.      By  stat.  29  Car.  2,  c.  3,  s.  16, 

*'  No  writ  o{  fieri  faeiaSf  or  other  writ  of  execution,  shall 

bind  the  goods  of  the  party  against  whom  such  writ  of 

execution  is  sued  forth,  but  from  the  time  that  such  writ 

shall  be  delivered  to  the  sheriff,  under-sheriff,  or  coro- 

(1)  Doe  d.  J^wJM  T.  Creedf  5  Bing.  327.  The  langnage  of  the  writ  ia 
"  quod  pieeeome*  fieri  faeiat  de  terrie  et  eatallU,  vel  quod  Uberei  ommm 
emiatta,  exe^tis  bohu  et  qfrig  earuem^  et  medietatem  terra  quoueque  dtbi' 
tumjkerit  leoatumper  ratUmdbUe pretium  et  exteuttim,*' 

(2)  Ibid;  Attomey-Oemeral  ▼.  Jmdrew^  Hardr.  23. 

(3)  B^quim  genm-tdee,  HU.  T.  4  W.  4. 
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oera,  to  be  executed/'  Leaseholds  being  chattel  interests, 
were  therefore  within  the  protection  of  this  clause,  and  a 
sale  of  them  was  good  after  judgment,  but  not  after 
execution  issued  (1). 

Upon  feodal  principles,  that  the  connection  between  Copyholds  not 
lord  and  tenant  shall  not  be  destroyed,  copyhold  lands  ^"pt'^or'd^bt 
have,  till  a  recent  period,  been  exempted  from  liability  to  dae  to  the 
be  taken  in  execution  upon  a  judgm^it.     But,  in  case  of  ^^' 
a  debt  to  the  king,  as  appears  by  magna  charta^  c.  8,  it 
was  allowed  by  the  common  law  for  him  to  take  possession 
of  the  lands  till  the  debt  was  paid  ;  for  he  being  the 
grand  superior,  and  ultimate  proprietor  of  all  landed 
estates,  might  seize  the  lands  into  his  own  hands,  if  any- 
thing was  owing  from  the  vassal ;  and  could  not  be  said 
to  be  defrauded  of  his  serrices,  when  the  ouster  of  the 
▼assal  proceeded  from  his  own  command  (2). 

T^e  property  of  bankrupts  was  also,  until  recently,  so  property  of 
fiir  protected  as  to  aflEbrd  creditors  by  judgm^it,  not  ^*'»1^™P'»  ^or- 
having  obtained  execution,  and  made  an  actual  seizure,  tectedf 
no  advantage  over  the  other  creditors  (3). 

So  estates  in  the  hands  of  a  mortgagee  were  not  liable  Estates  in 
to  judgments  of  which  he   bad  no  notice,  entered  up  J^^^^  ^^^' 
between  the  execution  of  the  mortgage,  and  a  subsequent 
purchase  of  the  equity  of  redemption  (4). 

Trust  estates  were,  in  some  cases,  held  liable  where  ex-  Trust  esutes. 
ecution  had  been  issued  prior  to  the  conveyance  to  a  pur- 
chaser, but  not  where  a  trustee  had  previously  conveyed 
away  the  lands  (5),  nor  where  the  trust  was  not  a  clear 

(1)  Sir  Gerard  Fleetwood's  case,  8  Co.  171 ;  and  see  1  Fitz.  Abr.  tit. 
*'  Execution,"  pi.  108  ;  Shirley  ▼.  Watts,  3  Atk.  200. 

(2)  3  Blac.  Com.  419 ;  1  RoU.  Abr.  888. 

(3)  21  Jae.  1,  c.  19,  s.  9  ;  €  Geo.  4,  c.  16,  s.  108  ;  Taylor  v.  Taylor, 
5  B.  &  C.  392 ;  8  D.  &  R.  159,  8,  C. ;  but  see  Orlebar  v.  FUteher,  1  P. 
Wms.  739,  as  to  the  effect  of  previous  sale  by  bankrupt ;  and  Sloper  t. 
fUh,  2  Yes.  &  B.  145. 

(4)  Lyster  t.  DolUmd,  1  Ves.  J.  431 ;  3  Bro.  C.  C.  478. 

(5)  FhttU  ▼.  CWet,  Com.  226 ;  Harris  y.  Puyh,  4  Bing.  335. 
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and  simple  trust  for  the  benefit  of  the  debtor  (1).  Thas, 
where  estates  had  been  conveyed  to  trustees  for  the  spe- 
cific purpose  of  sale  and  distribution  of  the  proceeds  to 
two  parties  variously  interested  in  the  ownership,  with 
power  to  give  receipts  for  the  purchase  money,  it  was 
held,  that  a  purchaser  was  not  liable  to  judgments  sub- 
sequently entered  up  against  one  of  such  owners ;  because 
it  was  the  very  essence  of  the  trust,  which  the  other 
owner  had  a  right  to  have  performed,  that  the  trustees 
should  convey  the  legal  estate,  and  give  receipts  for  the 
purchase  money  (2). 
Equity  of  re-  An  equity  of  redemption  in  a  term  purchased  was  not 
tern!!  ^^^^  an  interest  extendible  under  the  statute  of  frauds,  and 
therefore  a  purchaser  was  not  afiected  by  even  an  execu- 
tion lodged,  of  which  he  had  no  notice  (3). 

The  very  silence  of  the  statute  of  frauds,  which,  while 
it  expressly  introduces  a  new  provision  in  respect  to  lands 
and  tenements  held  in  trust  for  the  person  against  whom 
the  execution  is  sued,  says  nothing  as  to  trusts  of  chattel 
interests,  affords  a  strong  argument  that  those  interests 
were  meant  to  continue  in  the  same  situation  and  plight, 
in  respect  of  executions,   in  which  both  freehold  and 
leasehold  trust  interests  equally  stood,  prior  to  the  pass- 
ing of  that  statute  (4). 
Equity  of  re-       A  purchaser  of  an  equity  of  redemption  in  freeholds, 
freeh^dT  pur-  ^^^^^  notice j  being  already  seized  of  the  legal  estate  by 
chased  by  mort-  way  of  mortgage,  had  no  occasion  to  search  for  judg- 
s««c«-  ments,  for  he  was  within  the  rule  applicable  to  persons 

who,  acquiring  the  legal  estate,  take  it  discharged  from 


(1)  Doe  Y.  Greenhill,  4  B.  &  Aid.  684  ;  Harris  y.  Baker,  4  Bing.  96. 

(2)  Lodge  t.  Lyeley,  4   Sim.  70 ;  Foeter  v,  Blaeketon,  1  Myl.  &  K. 
297. 

(3)  Lytter  v.  Dolland,  1  Ves.  J.  431 ;  Burdon  v.  Kermedy,  3  Atk.  739  ; 
Shirley  v.  WaitSf  3  Atk.  200  ;  Scott  v.  SckoUtf,  8  Eut,  467 ;  Metca{f 
v.  Scholey^  2  New  Rep.  461 ;  Fleetwood's  case,  8  Co.  171. 

(4)  Per  Lord  EUeoborough,  C.  J.  in  Scott  v.  Scholey,  8  Eait,  486. 
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all  equities  of  which  they  have  no  notice  (1).  Sir  Edward 
Sugden,  in  his  learned  Treatise  on  the  Law  of  Vendors  and 
Purchasers  (2),  observes,  that  some  gentlemen  of  eminence 
have  even  held,  that  notice  of  judgments  entered  up  sub- 
sequently to  the  mortgage,  would  not  a£Pect  the  purchaser; 
but  is  himself  of  opinion  y  that  if  the  purchase  were  made 
with  notice,  either  expressed  or  implied,  of  any  judgment, 
the  legal  estate  would  not  protect  him  in  equity  against 
the  judgment  creditor.  The  judgment  is  a  lien  upon 
the  estate  in  equity  (3),  and  confers  a  right  on  the  cre- 
ditor to  redeem  a  prior  mortgage  or  other  incumbrance  (4). 
And,  by  the  first  principles  of  equity,  a  purchaser,  with 
notice  of  any  incumbrance,  is  bound  by  it  in  the  same 
manner  as  the  person  was  of  whom  he  purchased  (5). 
And,  indeed,  it  has  been  expressly  decided  that  a  mortga- 
gee, purchasing  the  equity  of  redemption^  is  bound  by 
judgments  of  which  he  has  notice,  although  they  were 
entered  up  subsequently  to  the  mortgage  (6). 

The  lien  of  a  judgment  has  been  said  to  be  in  expec-  Against  estate 
tancy  during  an  estate  in  joint  tenancy.      If  it  be  against  ^n^" 
a  surviving  joint  tenant,  then  it  attaches  on  the  land  in 
severalty  in  the  usual  course.     If  against  the  deceased 
joint  tenant,  and  no  execution  is  sued  out  in  his  life-time, 
then,  as  against  the  survivor,  it  is  altogether  nugatory  (7). 

But  though  judgments  and  crown  debts  against  a  de-  Against  like  es- 
ceased  joint  tenant  might  not  affect  the  estate  in  the  nation  by  one' 
hands  of  the  survivor,  if  a  joint  tenant  aliened,  so  as  to  i^"^'  tenant. 

(1)  Lytter  ▼.  Dolkmd,  1  Ves.  J.  431  ;  3  Bro.  C.  C.  437  ;  and  see  Bwrdon 
▼.  Kennedy t  3  Atk.  739 ;  Scoii  y.  Scholey,  8  East,  467  ;  Metca(fY.  Scho- 
ley,  2  New  Rep.  461 ;  Doe  v.  Evane,  1  Cr.  &  Mee.  450. 

(2)  Vol.  2,  p.  384,  10th  edit. 

(3)  Churchill  y.  Grove,  Nets.  Cha.  Rep.  89  ;  1  Cha.  Ca.  35. 

(4)  See  2  Cha.  Rep.  180. 

(5)  See  Anon.  2  Ventr.  361,  No.  2. 

(6)  Oreewold  v.  Mareham,  2  Cha.  Ca.  170  ;  Criap  ▼.  Heaih,  7  Vin.  Abr. 
82  (£),  pi.  2 ;  TunatdU  v.  Trappee,  2  Sim.  286. 

(7)  Watk.  Conv.  8th  edit.  158 ;  6  Co.  78  ;  Co.  Lit.  184,  a. 
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serer  the  jointure,  or  became  the  flaryivor  or  Bole  owner 
by  release,  prior  judgments  against  him  were  held  to  be 
available  charges  on  the  property  (1). 
Modes  of  oon-      Various  expedients  were  at  times  adopted  for  the  por- 
edtoover-rawh  V^^^  ^  OTCrreaching  this  liability  to  the  judgments  of 
judgments.       the  preceding  owner ;  and  a  purchaser,  without  notice  of 
any  existing    incumbrance,  often  invested  himself  with 
such  title  as  to  defeat  the  rights  of  the  judgment  creditor 
upon  the  lands  purchased. 
First,  bj acqui-      Firstly,  he  might  have  fortified  his  possession  by  ac- 
iig^S«"t^tc.  q«»™?  ^  legal  outstanding  interest     Such  interest,  in  a 
freehold  estate,  if  outstanding  anterior  to  the  docketting 
of  the  judgment,  though  acquired  subsequently,  without 
notice  of  the  incumbrance,  was  held  to  be  a  sufficient 
protection  to  purchasers.      They  therefore  not  uufre- 
quently  clothed  themselves  with  ample  indemnity  by 
getting  in  a  legal  outstanding  term,  and  thus  carried 
back  their  title  to  the  possession  for  a  much  longer  period 
than  they  could  show  a  clear  title  to  the  inheritance.    By 
this  means  they  became  legally  entitled,  during  its  conti- 
nuance, to  the  possession  of  the  estate,  to  the  exclusion 
of  all  persons  claiming  any  right  to,  or  interest  in,  the 
land,  in  respect  of  any  disposition  or  charge  made  sub- 
sequently to  the  creation  of  the  term   2). 
Second,  by  th«      A  second  mode  of  almost  universal  application  with 

exercise  or  &  i  •     ■      i  i  « 

power  of  «p-    conveyancers  was,  to  limit  the  estate  to  such  uses  as  the 

pointmcntt.       purchaser  should  appoint,  and  in  default  of  appointment 

to  him  for  life,  with  remainder  to  a  trustee,  during  the 

life  of  the  purchaser,  with  remainder  to  the  purchaser 

in  fee. 

By  the  exercise  of  such  power  of  appointment,  the 
right  of  any  intermediate  judgment  creditor  was  neces- 
sarily defeated,  for  it  has  been  established,  ever  since  the 
time  of  Lord  Coke,  that  where  a  power  is  executed,  the 

(1)  Litt.  s.  286  ;  6  Co.  78,  b. 

(2)  Wotk.  CouY.  Stb  ed.  50. 
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penon  taking  nnd^  it  takes  under  him  who  created  the 
power,  and  not  under  him  who  executed  it  (1).  The  only 
exceptions  are,  when  a  person  executing  the  power  has 
granted  a  lease  or  any  other  interest,  which  he  may  do  by 
virtue  of  his  estate,  for  then  he  is  not  allowed  to  defeat  his 
own  act.  But  suffering  a  judgment  is  not  within  the  excep- 
tion, as  an  act  done  by  the  party,  for  it  is  considered  as  a 
proceeding  in  mviiwmf  and  therefore  falls  within  the  rule. 

Thus,  in  1822,  an  estate  was  conveyed  to  such  uses  as 
Thomas  Baker  should,  by  deed,  &».  appoint,  and  in  the 
mean  time,  to  the  use  of  himself  for  life,  &c.  In  1826  a 
judgment  was  obtained  against  him,  and  in  1827  he  mort> 
gaged  this  estate,  and  appointed  to  the  use  of  J .  A.  Wigan, 
for  five  hundred  years.  After  the  execution  of  this  deed, 
the  judgment  creditor  issued  an  elegit ;  but  it  was  held, 
that  the  lien  upon  the  land  was  defeated  by  the  execution 
of  the  power  (2). 

It  became,  therefore,  a  firmly  established  and  inflexible 
rule  that,  inasmuch  as  the  appointee  came  in  paramount 
the  appointor,  and  there  was  no  privity  between  them,  the 
execution  of  a  power  of  appointment,  under  which  the 
purchaser  took  essentially,  and  not  merely  by  way  of 
further  assurance,  would  over-reach  every  incumbrance 
which  had  attached  in  the  mean  time  by  act  of  &mo,  suck 
as  dower,  which  is  a  lien  at  common  law,  and  judgments, 
which  are  a  lien  by  statute. 

But,  as  the  adoption  of  the  first-mentioned  mode,  viz.,  PurchAsen 
the  getting  in  an  outstanding  term,  depended,  for  its^ce'ofin/^ 
validity,  on  the  absence  of  notice,  constructive  or  actual,  cmmbrance 
of  the  existence  of  judgments,  it  was  essential  to  con- eutetand&ng 
sider  how  far  it  might  be  advisable  to  search  the  books  of  ^'''' 
registry. 

(1)  Roach  Y.  Wadham,  6  East,  289  ;  Sir  Edward  Clere's  case,  6  Co.  18 
Ray  y.  Punff,  5  B.  &  Al.  561 ;  Maundrell  ▼.  MatmdreU,  10  Vcs.  J.  255  ; 
M9r€t^n  ▼.  L€e§,  dtod  5  Mad.  318. 

(2)  Doe  d.  Wigan  y.  Jones,  10  B.  &  C.  459. 
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Dockettingnot, 
per  »e,  notice 
against  free- 
holds. 


Against 
leaseholds. 


Relief  in  eqoity 
to  purchaser, 
where  judgment 
entered  subse- 
qnent  to  pay- 
ment of  pur- 
chase money. 


Purchasing  at 
rednced  value, 
in  consequence 
of  judgment  not 
docketted. 


The  mere  docketting  of  judgments  was  not,  as  against 
freehold  estates,  notice,  per  se^  of  their  existence  (1).  An 
assignment  of  an  outstanding  term  might  therefore  have 
been  taken,  notwithstanding  the  entry  of  the  judgment, 
and  the  search  was,  under  such  circumstances,  avoided, 
for  proof  of  it  would  have  amounted  to  constructive 
notice  of  the  incumbrance. 

As  regarded  leasehold  estates,  though  the  necessity 
for  a  search  for  judgments  was  not  deemed  equally  ne- 
cessary, it  was  yet  considered  safer  and  more  advisable 
to  make  it,  because  the  sheriff  would  not  permit  his 
office  to  be  searched  for  any  writ  of  execution  which 
might  have  been  delivered  there,  lest  the  purposes  of  the 
writ  might  have  been  defeated  by  the  party  against 
whom  it  was  issued,  absconding  or  removing  his  goods. 
Therefore,  although  the  judgment  itself  would  not  bind 
the  leasehold  estate,  the  purchaser  could  not  safely  com- 
plete his  contract,  where  he  discovered  a  judgment,  be- 
cause he  could  not  be  satisfied  that  an  execution  issued 
upon  it  had  not  been  lodged  with  the  sheriff  (2). 

A  purchaser  might,  under  particular  circumstances, 
have  entitled  himself  to  relief  in  equity,  where  the  judg- 
ment was  entered  up  subsequent  to  the  payment  of  a 
bond  fide  consideration,  though  the  conveyance  had  not 
been  actually  executed ;  for  the  judgment  formed  no 
specific  lien  on  the  land,  and  the  vendor  was  deemed  a 
mere  trustee  for  the  purchaser,  whether  the  judgment 
creditor  had  notice  of  the  contract  or  not  (3). 

Although  a  judgment  was  not  duly  docketted,  and 
therefore  void  against  a  purchaser,  yet  if  he  had  notice 
of  it,  and  did  not  pay  the  value  of  the  estate,  it  was  pre- 


(1)  Sneilinff  y.  Squint,  2  Cha.  Ca.  47  ;  CkureMU  ▼.  Grove,  1  Cha.  Ca. 
37 ;  Greswold  y.  Mareham,  2  Cha.  Ca.  170. 

(2)  2  Sugd.  Vend.  593,  10th  edit. 

(3)  FUwh  ▼.  Earl  qf  Winehelsea,  I  P.  Wms.  278 ;  and  see  Fbrih  y.  Duke 
qf  Norfolk,  4  Mad.  503. 
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sumed  that  he  agreed  to  pay  off  the  judgment,  and 
equity  would  compel  him  to  perform  such  implied 
agreement  (1). 

Where  a  purchaser  paid  part  of  the  purchase  money  Paying  part  of 
generally  to  a  creditor  of  the  vendor,  by  judgment,  or  Sjoneyto  a 
upon  other  security  affecting  the  land,  and  also  by  bond,  J^^^^** 
or  upon  other  security  which  did  not  affect  the  land,  it 
was  considered  as  a  payment  in  satisfaction  of  the  judg- 
ment, or  other  incumbrance  which  charged  the  estate  (2). 

The  law,  in  respect  of  many  of  the  exceptions  enu-  Chaoges  in  the 
merated,  has  recently  however  experienced  a  total  change,  ^^' 
and  not  only  has  the  operation  of  judgments  been  ex- 
tended  against  the  estates  of  bankrupts,  but  against 
various  descriptions  of  property  which  were  before  par- 
tially or  wholly  exempted  from  it. 

By  the  first  statute  under  which  these  changes  have  Judgmente  now 
been  effected  (1  &  2  Vict.  c.  1 10),  not  only  freeholds  but  ^^  a^pf 
all  other  lands,  tenements,  rectories, '  tithes,  and  here-^^^* 
ditaments,  including  those  of  copyhold  and  customary 
tenure,  are  made  liable  to  be  wholly  delivered  in  execu- 
tion, and  judgments  are  binding  against  them,  whether 
in  possession  at  the  time,  or  subsequently  purchased ;  of 
whatever  interest,  legal  or  equitable,  or  whether  in  re- 
version or  expectancy,  and  against  the  debtor  in  person, 
and  all  others,  whether  his  issue,  or  those  in  any  other 
manner  claiming  under  him  after  such  judgment,  whom 
he  might  bar ;  and  equity  will  relieve  the  creditor  to  the 
same  extent  as  the  debtor  himself  might,  by  charge  of 
the  judgment  debt  and  interest  on  the  hereditaments  (3). 

Without  further  recurring  to  the  former  law  on  this 

(1)  Thonuu  T.  Pledwell,  7  Yin.  Abr.  53,  pi.  5 ;  2  Eq.  Ca.  Abr.  6S4 ; 
and  see  Davis  ▼.  Bari  qf  Strathmore,  16  Yes.  J.  419. 

(2)  Brett  v.  Marsht  1  Yem.  468 ;  see  Hayward  t.  Lomax^  1  Yern.  24  ; 
Petert  ▼.  Andemn,  5  Taunt.  596. 

(3)  Std  vide  post^  2  Yict.  c.  11,  s.  5,  by  which  it  is  enacted  that  jndgments, 
duly  registered,  shaU  not  aifect  purchasers  or  mortgagees  without  notice, 
more  extensively  than  before  the  passing  of  this  Act. 
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subject,  I  sball  proceed  to  point  out  tbe  statutes  under 
wbich  purchasers  and  others  are  now  bound. 
Present  effect       By  the  1  &  2  Vict.  c.  110,  8.  11(1),  whicb  recites 
on^citatw?**     *^**  *^^  ^^^  existing  law  was  defective  in  not  providing 
adequate  means    for  enabling  judgment  creditors    to 
obtain  satisfaction  from  the  property  of  their  debtors, 
and  that  it  was  expedient  to  give  judgment  creditors 
more  effectual  remedies  againH  tke  real  and  penonal 
estate  of  their  debtors  than  they  possessed  thereunder ; 
the  sheriff  or  other  person  to  whom  any  writ  of  eleffit^  or 
precept  in  pursuance  of  it,  is  directed,  upon  any  judg- 
ment recovered  in  an  action  in  the  superior  courts  of 
Westminster  (2),  is  now  empowered  to  deliver  execution 
of  all  the  lands,  tenements,  rectories,  tithesi  rents  and 
hereditaments,  including  those  of  copyhold  or  customary 
tenure,  of  which  the  person  so  sued,  or  any  one  in  trust 
for  him,  shall  have  been  seized  or  possessed  at  the  time 
of  entering  up  the  judgment  or  afterwards,  or  over 
which  he  has  any  uncontrolled  assenting  power  for  his 
own  benefit,  in  like  manner  as  the  sheriff  may  deliver 
execution  of  the  moiety  of  the  lands  and  tenements  of 
any  other  person,  against  whom  a  writ  of  elegit  is  sued 
Reservatiofi  of  out.    The  act  contains,  however,  a  reservation  in  respect 
loniTof    ^      of  copyhold  or  customary  lands,  as  to  the  payments  and 
manors,  &c      services  due  to  the  respective  lords  of  the  manors,  which 
are  thenceforth  directed  to  be  paid  and  rendered  by  the 
person  to  whom  the  lands  shall  be  delivered  in  execution. 
And  of  par-     And  there  is  a  proviso  also,  that  as  against  purchasers, 
hav^beoome  mortgagees,  or  creditors,   who  shall   have  become  so 
so  before  com-  before  the  commencement  of  the  act,  such  writ  of  elegit 

mencement  of     i,,  .  «»  ..  ,,,  ii- 

act.  shall  not  have  greater  effect  than  it  would  have  had  m 

case  the  act  had  not  passed. 
Sheriff  em-  Sec.  12,  enables  sheriffs  to  seize,  under  writ  ot  fieri 

powered  to 

(1)  The  mode  of  execution  of  a  warrant  of  attorney  to  oonfeaa  jadgraeat, 
&e.,  is  specially  defined,  and  the  same  declared  invalidy  unless  executed 
aeeordingly — Sections  9  and  10. 

(2)  By  sec.  21,  extended  to  the  Courts  of  Lancaster  and  Durham. 
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JaeiaSy  money,  bank  notes,  checqaes,  bills  of  exchange,  seise  bank- 
promissory  notes,  bonds,  specialties,  or  other  securities  for  ^^*  ^^^^^ 
money,  belonging  to  the  debtor;  and  to  pay  over  the  money 
to  the  judgment  creditor,  and  to  sue  in  the  sheriff's 
name  for  the  money  secured  under  any  of  the  bonds,  &c. 

The  13th  section  of  the  act  proceeds  to  render  all  Judgments 
existing  and  future  judgments,  entered  up  in  the  supe- p^'^^  |^3^ 
rior  courts  at  Westminster  (1),  as  well  a  charge  upon  the  •"<?  ^^^ 
lands  and  hereditaments,  which  have  been  specified  as  interest  under 
leviable  under  the  writ  of  elegit^  and  of  which  the  person  ^^^^^* 
against  whom  it  is  entered  up  may  be  seized  or  possessed, 
for  any  estate  or  term  at  law  or  in  equity,  whether  in 
possession,    reversion,    remainder,    or    expectancy,    as 
binding  against  him  personally,  and   against  all  other 
persons  claiming  under  him  after  such  judgment,  and 
against  the  issue  of  his  body  and  others  whom  he  may 
debar,  without  assent,  from  any  reversionary  interest 
therein.    And  it  further  gives  to  every  judgment  creditor  Equitable 
the  same  remedies  in  a  court  of  equity  against  the  here-  J^^^J^^ 
ditaments  so  charged,  as  he  would  be  entitled  to,  if  they 
were  expressly  charged  with  the  amount  of  the  judgment 
debt  and  interest  upon   it  (2) ;  but  restricts  him  from  No  proceeding 
proceeding    in    equity    to  obtain   the  benefit    of  such  |^^^^*Jj^^' 
chai^,  until  the  expiration  of  one  year  from  the  time  of  judgment. 
entering  up  the  judgment ;  or  in  the  case  of  judgment 
entered  up  prior  to  the  commencement  of  the  act,  until 
one  year  from  that  period. 

No  judgment  creditor  is,  however,  to  have  any  prefer-  Judgment  mast 
ence  in  case  of  the  bankruptcy  of  the  person  against  tcitid  u*p  one" 
whom  judgment  shall  have  been  entered  up,  unless  it  year  before 
shall  have  been  so  entered  up  one  year,  at  least,  before  debtor!^  ^  ^ 
the  bankruptcy. 

(1)  Bj  sec.  21,  extended  to  Courts  of  Lancaster  and  Durham. 

(2)  Sec.  17,  1  &  2  Vict.  c.  110,  allows  interest,  at  the  rate  of  four  per 
cent,  per  annnm,  from  date  of  judgment,  with  power  to  levy  for  same  nnder 
writ  of  execution  on  such  judgment. 
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Not  to  affect         The  act  also  provides  that,  as   regards  purchasers, 

bcforTpaMing  T^ovtgBgeeSy  Or  Creditors,  who  became  such  before  the 

*oftheact,&c.   time  appointed   for  its  commencement,  the  judgment 

shall  not  operate,  otherwise  than  as  it  would  have  done 
if  the  act  had  not  passed. 
Nor  prior  And,  by  another  proviso,  it  is  declared  that  nothing 

chuln^  inthr  therein  contained  shall  be  deemed  or  taken  to  alter  or 
out  notice.       affect  any  doctrine  of  courts  of  equity,  whereby  protec- 
tion is  given  to  purchasers,  for  valuable  consideration, 
without  notice. 
Stock  and  The  statute  further  enacts,  that  all  government  stock, 

Uc^unds  and '  ^ui^ds,  annuities,  and  shares  in  public  companies,  belong- 
companies  be-  ing  to  the  person  against  whom  any  judgment  shall  have 
debto^fand  ^  ^^^^  entered  up,  whether  standing  in  his  own  name  or 
standing  in  his  that  of  a  trustee,  shall,  upon  the  order  of  any  judge  of 
in  trust  for  one  of  the  Superior  courts,  stand  charged  with  the  pay- 
^'»edh*  ment  of  the  amount  recovered  by  such  judgment,  but 
order  of  a  permits  no  proceedings  to  be  taken  to  obtain  the  benefit 
jndge.  ^f  ^^^Y^  charge  till   six  months  from   the  date  of  the 

Order  to  be  fir  Order.     For  the  purpose,  however,  of  preventing  the 
par/*,  and  on    creditor  from   transferring  or  disposing  of  his  stock, 
or  company,     shares,  &c.,  meanwhile  the  judge  is  enabled  to  make  an 
distnnKu  "  *  ord^r  to  show  cause,  in  the  first  instance,  exparte^  with- 
out notice  to  the  judgment  debtor;    and  such  order, 
when  served  upon  the  Governor  and  Company  of  the 
Bank  of  England,  or  upon  any  public  company,  or  their 
authorized  agent,  is  to  operate  as  a  restriction  against 
the  permission  to  transfer  such  stock  or  shares  till  the 
order  be  made  absolute  or  discharged.   And  in  case  such 
transfer  be  permitted  notwithstanding,  the  corporation 
or  persons  permitting  it  are  to  be  liable  to  the  judgment 
creditor  for  the  amount  of  property  transferred,  or  so 
much  as  may  satisfy  the  judgment ;   and  the  disposition 
of  the  property  is  declared  void  against  the  creditor  (1). 
Secnritiei  not       All  securities  or  charges  obtained  under  the  provisions 

realised,  to  be 

(1)  Sections  14  and  15. 
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of  the  statute  are  to  be  relinquished,  if  the  creditor,  be-  reUnquished,  if 
fore  realizing  the  same,  shall  cause  the  judgment  debtor  i^exiution.*" 
to  be  taken  in  execution  (1). 

Sec.  17,  enacts,  that  every  judgment  debt  shall  carry  Judgments  to 
interest,  after  the  rate  of  4/.  per  centum  per  annum,  **^  mtcrei*. 
from  the  time  of  entering  up  the  same ;  and  that  such 
interest  may  be    levied   under  the   writ  of  execution 
thereupon. 

Sec.  18,  enacts,  that  all  decrees  and  orders  of  courts  of  P^"®"  en- 
equity,  and  all  rules  of  courts  of  common  law,  and  all  &c.nnderorder 
orders  of  the  Lord  Chancellor,  or  of  the  Court  of  Review,  ^f  courta, 

-.  deemed  judff- 

m  matters  of  bankruptcy,  and  all  orders  of  the  Lord  ment  creditors. 
Chancellor,  in  matters  of  lunacy,  whereby  any  sum  of 
money,  or  any  costs,  charges  or  expenses  shall  be  pay- 
able to  any  person,  shall  have  the  effect  of  judgments  in 
the  superior  courts  of  common  law ;  and  the  persons  to 
whom  the  same  shall  be  payable  shall  be  deemed  judg- 
ment creditors,  and  be  entitled  to  similar  remedies.  And 
by  the  same  section,  the  powers  given  to  the  judges  of 
the  superior  courts  of  common  law,  to  be  exercised  in 
such  courts,  are  extended  to  the  several  courts  of  equity 
and  bankruptcy. 

Sec.  19,  enacts,  that  no  judgment  of  any  of  the  said  No  judgment, 
superior  courts,  nor  any  decree  or  order  in  any  court  of  effect  real  ' 
equity,  nor  any  rule  of  a  court  of  common  law,  nor  any  estate,  except 
order  in  bankruptcy  or  lunacy,  shall,  by  virtue  of  the  registered, 
said  act,  affect  any  lands,  tenements,  or  hereditaments, 
as  to  purchasers,  mortgagees,  or  creditors,  unless  and 
until  a  memorandum  or  minute,   containing  the  name 
and  the  usual  or  last  known  place  of  abode,  and  the  title, 
trade  or  profession  of  the  person,  whose  estate  is  in- 
tended to  be  affected  thereby,  and  the  court,  and  the 
title  of  the  cause  or  matter,  in  which  such  judgment, 
decree,  order  or  rule,  shall  have  been  obtained  or  made ; 
and  the  date  of  such  judgment,  decree,  order  or  rule, 

(1)  Section  16. 

I 
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and  the  account  of  the  debt,  damages,  costs,  or  monies^ 
thereby  recovered  or  ordered  to  be  paid,  shall  be  left 
with  the  senior  master  of  the, Court  of  Common  Pleas  at 
Westminster,  who  shall  forthwith  enter  the  same  parti- 
culars in  a  book,  in  alphabetical  order,  by  the  name  of 
the  person  whose  estate  is  intended  to  be  affected  by 
such  judgment,  decree,  order  or  rule ;  and  such  officer 
shall  be  entitled,  for  any  such  entry,  to  the  sum  of  five 
shillings ;  and  all  persons  shall  be  at  liberty  to  search 
the  same  book,  on  payment  of  the  sum  of  one  shil- 
ling (1). 

Judgments,  duly  entered  up,  are  not  confined  in  their 
operation  to  lands  in  the  possession  of  the  debtor  at  the 
time  when  they  are  signed,  but  extend  to  after-purchased 
estates ;  and  though  heretofore  forming  a  general  lien, 
now  operate  as  an  actual  specific  charge  on  the  land  (2). 
4  &  5'W.&  M.      The  manner,  the  time,  and  other  requisites  of  docket- 
•tatate  rcgSat-  ^^^S  ^^  indexing  the  judgments,  were,  till  lately,  explained 
ing  the  mode    and   limited  by  the  st.  4  &  6  W.  &  M.  c.  20  (perpe- 
^  *  tuated  by  the  7  &  8  W.  3,  c.  36,  s.  3) ;  and  similar  pro- 

visions were  contained  in  the  various  register  acts,  for 
particular  places,  for  a  purchaser's  security,  by  making 
the  judgment  bind  only  from  the  time  of  registration. 
Now  regulated  An  act  passed  in  the  last  session  of  Parliament  (3), 
^  ^^'^'  '  entitled,  "An  act  for  the  better  protection  of  purchasers 
against  judgments,  crown  debts,  lis  pendens^  and  fiats  in 


(1)  The  statute  contains  a  special  provision  for  the  counties  of  Lancaster 
and  Durham. 

(2)  Fmch  T.  Sari  of  WineheUea,  1  P.  Wms.  278  ;  Prior  t.  Penpraxtt 
4  Price,  99. 

Where  any  judgment  existed,  although  it  was  only  a  general  lien,  yet  a 
purchaser  always  required  satisfaction  upon  it  to  be  entered  up  on  the  roQ. 
But  now  that  a  judgment  is  an  actual  specific  charge  on  theUnd,  the  attorney 
of  a  vendor  of  land  is  bound  to  set  forth  a  list  of  existing  judgments  in 
the  abstract  of  title  delivered  to  the  purchaser,  like  every  other  charge  upon 
the  property.    Sug.  Vend.  vol.  2,  p.  381, 10th  edit. 

(3)  2  Vict.  c.  11. 
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bankruptcy/'  has,  howeyer,  repealed  the  provisions  of  the 
first-mentioned  statute,  and  in  lieu  thereof  enacted  others 
for  the  future  entry  and  docketting  of  judgments. 

By  sec.  1,  no  judgment  is  hereafter  to  be  docketted  Repeal  of  0t.  4 
under  that  statute,  but  all  such  dockets  are  to  be  finally  ^  20,  u  to 
closed  immediately  after  the  passing  thereof,  without  pre-  docketting  of 
jadice  to  the  operation  of  any  judgment  then  docketted  ^^ 
and  entered  under  the  repealed  act,  except  so  far  as 
any  such  judgment  may  be  affected  by  the  provisions 
therein  contained. 

Sec.  2.  That  no  judgment  docketted  and  entered  under  As  to  jndg- 
tbe  said  act  of  their  late  Majesties  King  William  and  ™^^i^tted.  ^ 
Queen  Mary,  shall^  after  the  first  day  of  August,  one 
thousand  eight  hundred  and  forty-one,  affect  any  lands, 
tenements,  or  hereditaments,  as  to  purchasers,  mortga- 
gees, or  creditors,  unless  and  until  such  memorandum  or 
minute  thereof,  as  is  prescribed  in  an  act  passed  in  the 
first  and  second  years  of  her  present  Majesty  Queen 
Victoria,  intituled  ^'  An  act  for  abolishing  arrest  on  mesne 
process  and  civil  actions,  except  in  certain  cases;  for 
extending  the  remedies  of  creditors  against  the  property 
of  debtors ;  and  for  amending  the  laws  for  the  relief  of 
insolvent  debtors  in  England  ;"  (1)  shall  be  left  with  the 
senior  master  of  the  Court  of  Common  Pleas  at  West- 
minster, who  shall  forthwith  enter  the  same  in  manner 
thereby  directed  in  regard  to  judgments ;  and  such  officer 
shall  be  entitled  for  any  such  entry  to  the  sum  of  five 
shillings. 

Sec.  3,  enacts,  that  in  addition  to  the  entry  by  the  said  The  date  whea 


(1)  1  &  2  Vict.  c.  110,  8. 19.  "  A  memorandnm  or  minute,  containing  the 
namei  and  the  usual  or  last  known  place  of  abode,  and  the  title,  trade,  or 
profession  of  the  person  whose  estate  is  intended  to  be  affected  thereby,  and 
the  court,  and  the  title  of  the  cause  or  matter  in  which  the  judgment,  &c. 
shall  have  been  obtained  or  made,  and  the  date  of  such  judgment,  &c.,  and 
the  account  of  the  debt,  damages,  costs,  or  monies,  thereby  recoTcred  or 
ordered  to  be  paid." 

I  2 
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the  memoran.  last- mentioned  act,  or  by  the  said  act,  required  to  be 
mcntL  left  to  made  in  a  book  by  the  senior  master,  of  the  particulars 
be  entered  in  a  ^q  be  contained  in  every  memorandum  or  minute  left  with 

book.  ,  .  A  ,  11  1 

him  of  any  judgment,  decree  or  order,  rule  or  order, 

he  shall  insert  in  such  book  the  year  and  the  day  of  the 

month  when  every  such  memorandum  or  minute  is  so  left 

with  him. 

judgmenu  af-       Sec.  4,  enacts,  that  all  judgments  of  any  of  the  superior 

^m^iit]^     courts,  decrees  or  orders  in  any  court  of  equity,  rules  of 

void,  nnien      a  court  of  common  law,  and  orders  in  bankruptcy  or 

randuiniBieft   lunacy,  which,  since  the  passing  of  the  said  recited  act  of 

within  fiTe        the  first  and  second  years  of  the  reign  of  her  present 

right  of  pur.     Majesty,  have  been  registered  under  the  provisions  therein 

chase  aocmed.  contained,  or  which  shall  thereafter  be  so  registered,  shall, 

after  the  expiration  of  five  years  from  the  date  of  the 

entry  thereof,  be  null  and  void  against  lands,  tenements, 

and  other  hereditaments,  as  to  purchasers,  mortgagees, 

or  creditors,  unless  a  like  memorandum  or  minute,  as  was 

required  in  the  first  instance,  is  again  left  with  the  senior 

master  of  the  said  Court  of  Common  Pleas,  within  five 

years  before  the  execution  of  the  conveyance,  settlement, 

mortgage,  lease,  or  other  deed  or  instrument,  vesting  or 

transferring  the  legal  or  equitable  right,  title,  estate,  or 

interest  in  or  to  any  such  purchaser  or  mortgagee  for 

valuable  consideration,  or  as  to  creditors,  within   five 

years  before  the  right  of  such  creditors  accrued,  and  so, 

toties  quoHes^  at  the  expiration  of  every  succeeding  five 

years ;  and  the  senior  master  shall  forthwith  re-enter  the 

same  in  like  manner  as  the  same  was  originally  entered  ; 

and  such  officer  shall  be  entitled,  for  any  such  re-entry, 

to  the  sum  of  one  shilling. 

Jndgmentsdnly      Sec.  6,  provides,  That  as  against  purchasers  and  mortga- 

to^SS^tpur-    9^^  toithout  notice  of  any  such  judgment,  decrees  or  orders^ 

chasers  or        rules  OT  orders  as  aforesaid,  none  of  such  judgments^  decrees 

moreexto-      or  orders,  rules  or  orders,  shall  bind  or  affect  any  lands^ 

siTely  than       tenements,  or  hereditaments,  or  any  interest  therein^  further. 
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w  othenoise,  or  mare  extensively,  in  any  reject,  although  judgments  of 
duly  registered^  than   a  judgment  of  one  of  the  superior  wcSSd  have 
courts  aforesaid  would  have  bound  such  purchaser  or  mort-  ^^^^  before  the 
gagee  before  the  said  act  of  the  first  and  second  years  of  no. 
the  reign  of  her  present  Majesty ^  where  it  had  been  duly 
dochetted  according  to  the  law  then  in  force. 

Sec.  6,  provides,  that  nothing  in  the  said  recited  act  of  Not  to  revive 
her  present  Majesty,  nor  in  the  present  act  contained,  ^^^^  ^ 
shall  extend  to  revive  or  restore  any  judgment  which  barred. 
shall  be  extinguished  or  barred,  nor  shall  the  same  extend 
to  affect,  or  prejudice  any  judgment  as  between  the 
parties  thereto,  or  their  representatives,  or  those  deriving 
as  volunteers  under  them. 

Execution,  under  judgments  registered  in  the  mode  Execution  may 
required,  may  be  levied  upon  all  lands  and  tenements,  of  ^g^J^  hdd  in 
which  others  are  seized,  in  trust  for,  and  for  the  benefit  of*™*  for  debt- 
the  party  against  whom  the  execution  is  sued,  as  if  the 
party  himself  were  seized  of  the  like  estate,  at  the  time 
the  execution  was  sued  out(1);  and  the  whole  estate, 
under  the  present  law,  is  liable  to  an  execution  (where 
heretofore  only  a  moiety  could  have  been  levied  (2),  save 
in  the  case  of  purchasers  and  mortgagees  without  no- 
tice (3). 

The  modes  formerly  adopted,  to  prevent  the  operation  Mode  of  avoid- 
of  judgments  upon  estates  in  the  hands  of  purchasers,  ^^J."^^. 
are  necessarily  narrowed,  but  not  rendered  nugatory  by  •«»*  i»^' 
the  present  law.     If  the  stat.  1  &  2  Vict.  c.  110  had 
remained  unaltered  by  any  subsequent  statute,  the  effect 
might  have  been  to  have  rendered  either  the  getting  in 
of  an  outstanding  term,  or  the  exercise  of  a  power  of 
appointment  altogether  invalid  in  equity  for  the  purpose 


(1)  Harris  v.  Booker ,  4  Bing.  96  ;  and  see  Doe  d.  Hull  v.  GreenhUlj  4 
B.  &  Aid.  684  ;  Harris  v.  Pugh,  4  Bing.  335. 

(2)  1  &2  Vict.  c.  110,8.  9. 

(3)  2  Vict.  c.  11,  8.  6. 
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of  overreaching  the  lien  of  judgments.  A  power  of  ap- 
pointment, it  has  been  obsenred,  in. a  recent  work  (1), 
might  have  been  executed  by  the  debtor  jointly  with,  or 
with  the  consent  of  another  person,  without  falling 
within  the  1 1th  section  of  that  statute;  and  an  appoint- 
ment under  such  power,  created  before  the  day  of  the 
judgment,  would  have  defeated  the  creditor's  execution 
at  law,  because  the  appointment  would  have  OTerreached 
the  equitable  estate  (liable  at  law)  as  well  as  the  legal 
estate.  But  such  appointment  would  not  have  been 
available  in  equity,  for  the  13th  section  gives  to  a  judg- 
ment creditor  the  same  remedies  in  equity,  which  he 
would  have  in  case  of  an  actual  equitable  charge  by  the 
debtor,  and  protects  the  creditor,  claiming  the  benefit  of 
a  statutary  charge,  from  an  appointment  under  a  joint 
power,  except  in  the  case  within  the  proviso  in  that  sec- 
tion, of  a  purchaser  without  notice. 
2  Vict.  c.  11,  The  Stat.  2  Vict.  c.  11,  has  however  introduced  the 
rviS'c^i/o*^  most  important  alterations  in  the  provisions  of  the  1  & 
astopurchasen  2  Vict.  c.  110,  and  left  the  law,  as  it  affects  purchasers 
^"^^t'^^'and  mortgagees  without  notice,  in  precisely  the  same 
position  in  which  it  stood  prior  to  the  passing  of  that 
act,  except  as  regards  the  manner  and  time  of  register-* 
ing  or  docketting  the  judgments.  It  can  scarcely  be 
conceived  that  such  was  the  intended  operation  of  the 
statute ;  but  since  its  effect  has  been  to  revive  the  former 
law,  it  follows  that  former  modes  may  again  be  resorted 
to,  in  order  to  avoid  the  effect  of  judgments.  The  ob- 
servations which  I  have  before  made,  in  reference  to  the 
exercise  of  antecedently  created  powers  of  appointment, 
and  to  the  getting  in  of  outstanding  legal  estates,  are 
therefore  as  applicable  under  the  present  law  as  here- 
tofore, but  effectual  resort  can  only  be  had  to  either  re- 


(1)  Jannan's  Prec  Conv.  toI.  5,  p.  49,  3rd  edit. ;  Skteltt  t.  SheaHejf, 
3Myl.  &C.  112. 
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medy,  in  case  the  purchaser  or  mortgagee  be  unaffected 
with  notice  of  any  existing  judgment. 

By  the  3  &  4  W.  4,  c.  27,  s.  40,  "  for  the  limita-  limiution  of 
tion  of  actions  and  suits  relating  to  real  property,  and  for  jJJ^^j^E 
simplifying  the  remedies  for  trying  the  rights  thereto,"  ment. 
it  is  enacted  *'  That  no  money  secured  by  mortgage, 
judgment,  lien,  or  otherwise,  charged  upon  or  payable 
oat  of  any  land  or  rent,  or  any  legacy,  shall  be  recover- 
able by  action  or  suit,  but  within  twenty  years  after  the 
right  to  receive  the  same  shall  have  first  accrued,  unless 
in  the  meantime  some  part  of  the  principal  money  and 
interest  thereon  shall  have  been  paid,  or  there  shall 
have  been  some  acknowledgment  of  the  right  given  by 
the  person  by  whom  the  same  is  payable,  in  writing. 


CHAPTER  VII. 

SPECIALTY    CROWN    DEBTS. 
LIEN    ON    LAND. 

Thb  statute  33  Hen.  8,  c.  39,  renders  all  obligations  Obligations 
and  specialties  to  the  king,  of  the  same  force  and  eflfect  ^  the^king.  ^ 
as  writings  obligatory,  made  according  to  the  statute  of 
the  staple  (1). 

(1)  SUtntiim  de  itapulifl,  27  Edw.  3,  st.  2,  c.  9.  After  enacting  in  what 
manner  exeention  shaU  be  made  of  a  recognizance,  acknowledged  in  tbe 
staple,  the  statnte  proceeds  thns:  **Et  in  cos  que  Ii$  deUoura  ne  soieni 
irmfez  dtim  lettt^le,  ne  lour  Mem  a  la  valtie  de  la  dette,  soit  ceo  eertifie  en 
ehmmeeUerie  eouih  le  dit  eeale ;  avr  quel  certifleaiion  aoii  britf  maunde,  de 
prendre  lex  eorpe  dei  diies  dettouri  eauns  lei  mettire  a  meinpriee,  et  deeeieir 
Umr  ierree  et  tenemenii,  Mem  et  ekateux,  et  soit  la  dit'  br^f  retoume  in 
moetre  ekavncellerie  ove  la  eertijleation  de  la  value  del  ditez  terree  et  tene- 
mteniz  Menz  et  ehateus^  et  eur  eeo  y  soit  due  ejeecution/ait  de  Jour  en  jour, 
en  la  manere  come  il  eet  eontenuz  en  leetatut  marchaunt ;  ieeini  que  celui  a 
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Lands  of  a  de-      It  also  renders  all  manors,  lands,  tenements  and  bere- 
debtorUable^    ditaments,  in  the  seizin  of  any  person  to  whom  the  same 
to  recogni-       shall  have  descended  in  fee  simple  or  fee  tail,  general  or 
'  special,  as  heir,  or  by  gift  of  any  ancestor  indebted  to 

the  king  by  judgment,  recognizance,  obligation  or  spe- 
cialty, chargeable  with  the  payment  of  the  same  debt. 
But,  by  a  clause  of  contribution,  it  is  enacted,  '*  that  if 
the  lands,  &c.,  so  chargeable,  shall  happen  to  be  in  the 
seizin  and  possession  of  divers  persons,  other  than  the 
obligor  or  obligors,  all  and  singular  the  said  lands,  &c., 
and  every  parcel  of  them,  shall  be  wholly  and  entirely, 
and  in  nowise  severally,  charged  and  chargeable  with 
the  same  debt. 
Penalty  given  A  penalty  given  to  the  crown  by  a  statute,  is  equiva- 
TalCT^To  Sbt.'  ^®^*  *^  *  common  debt,  and  equally  binding  under  the 

provisions  of  this  statute  (1). 
Lands  of  By  another  statute,  13  Eliz.  c.  4,  all  lands,  tenements, 

CTo^iiabte  to  P^^^^j  commodities,  and  hereditaments,  which  any  of  the 
arreanofac-    treasurers,  receivers  (2),  tellers,  customers,  collectors, 
farmers,  officers,  and  accountants  there  enumerated,  shall 
possess  within  the  time  whilst  he  shall  remain  accountable, 

(jTt  le  deite  at  due  eit  ettat  defranke  tenement  en  lez  terree  et  tenemenii  que 
hiy  eerrouni  Uveree  per  vertue  de  eel  jfroeee,  et  recoverer  per  lettre  de  novel 
dieeetine  en  cat  qil  eoU  ouete,  et  que  le  dettour  neit  my  acaunioffe  del 
quarter  dun  an,  que  eet  contenug  en  le  dit  eetatui  nutrehaunt,  Et  eneat  que 
nul  ereditour  ne  voille  aver  lettree  de  dite  eeal,  eine  wnlle  estre  a  la/bie  le 
dettour f  ei  aprea  la  terme  encoru  il  demaunde  le  dette,  aoii  le  dettour  eru  eur 
ea/oy."  Both  the  statute  staple  and  the  statute  merchant,  11  Edw.  1, 
amended  by  the  13  Edw.  1,  at.  3,  are  recorded  acknowledgments  of  a  debt, 
which  not  being  paid  by  a  certain  day,  the  sheriff  is  anthorised  to  delirer 
the  lands  as  weU  as  goods  of  the  debtor  to  the  creditor,  by  a  reasonable  ex- 
tent, to  hold  them  nntil  such  time  as  the  debt  is  whoUy  levied,  2  Bac.  Abr. 
698  ;  and  the  proceedings  are,  in  effect,  similar  to  those  under  the  writ  of 
elegit,  but  authorize  the  whole  of  the  lands  to  be  extended,  and  not  a  moiety, 
as  was  formerly  the  invariable  case  under  the  latter  writ. 

(1)  Grove  y.  MdHdqe,  9  Bing.  i2S. 

(2)  6  Geo.  4,  c.  105,  s.  13,  repeals  this  statute  as  to  receivers  of  customs. 
12  Eliz.  c.  7,  includes  witliia  it,  under  collectors  of  tenths,  and  subsidies  of 
the  clergy. 


counte. 
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bhall  be  liable  to,  and  be  put  and  had  in  execution  for, 
the  payment  of  his  arrearages,  in  like  manner  as  if,  when 
he  first  became  such  officer  or  accountant,  he  had  stood 
bound  by  writing  obligatory,  having  the  effect  of  a  statute 
staple  for  the  payment  of  the  same. 

This  statute  is,  however,  confined  to  those  officers 
whose  annual  income  exceeds  the  sum  of  £300. 

It  has  been  considered,  that  the  lands  of  every  person  Who  are  offi- 
who  has  received  money  belonging  to  the  crown,  or  for  ^[J^^*  ^  * 
which  he  is  responsible  to  it,  are  liable  to  an  extent, 
within  the  provisions  of  the  statute  (I).  But  this  rule 
has  been  too  widely  laid  down,  and  many  cases  are  to  be 
found  in  which  a  more  restricted  and  reasonable  construc- 
tion has  been  adopted. 

A  lien  is  created  upon  the  whole  of  the  real  estate  ^^  «»"*•  ^^ 
vested  in  the  debtor,  or  of  which  he  is  seized,  at  any  time  Tested  in  any 
during  the  period  of  his  accountability,  and  though  the  ?^^^  during 
land  be  bona  fide  alienated  to  a  purchaser,  for  a  valuable  bilitj. 
consideration,  it  yet  continues  subject  to  prerogative  pro- 
cess for  security  and  payment  of  any  debt  or  balance  that 
may  be  ultimately  owing  from  him  (2).      Nor  is  it  other-  Though  alien- 
wise,  though  the  debt  due  to  the  king  has  been  con-  ll^^iS^^"^^* 
tracted  many  years  subsequently  to  the  alienation  (3) ; 
for  all  lands,  being  held  mediately  or  immediately  of  the 
crown,  are  considered  as  bound  for  the  payment  of  such 
debts,  just  as  if  there  had  been  a  reservation  to  that  effect 
on  the  original  grant  (4),  and  the  lien  attaches  immedi- 
ately upon  the  acceptance  of  office,  and  before  any  debt 
is  contracted  (6). 

(1)  Wilde  T.  Forte,  4  Taunt.  334  ;  Rex  v.  Fernandez,  12  Price,  862 ;  and 
Res  ▼.  RawUnge,  ibid.  834,  as  to  deputy  assistant  commissary  general. 
But  see  Catherd  ▼.  Ward,  6  Price,  411;  Rex  ▼.  Smith,  Wightw.  34; 
Feetar  ▼.  PhiUpot,  12  Price,  197. 

(2)  Rex  y.  Rawlinge,  12  Price,  834. 
(.3)  10  Co.  55,  56. 

(4)  Bac.  Abr.  Tit.  Execution  (k). 

(5)  NichoUi  ▼.  How,  2  Vern.  389. 
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Sale  of  estates      Powers  are  given  under  the  stat.  of  Eliz.  for  the  sale 
patent/  ^^  ^^  accountant's  lands  by  letters  patent,  after  scire  facias 

issued,  whether  standing  in  the  debtor's  own  name,  or  in 

the  name  of  another  in  trust  for  him. 

rcturned*apon*  ^^  ^  ®^^'  ^»  ^'  ^^>  poiuts  out,  howevcr,  morc  parti- 
inqaisition.  cularly,  the  mode  of  selling  the  lands,  tenements,  and 
hereditaments  of  crown  debtors  returned  upon  inquisi- 
tion, and  authorizes  the  Court  of  Exchequer,  on  the 
application  of  his  Majesty's  Attorney-General,  in  a  sum- 
mary way,  by  motion  to  the  same  court,  to  order  that  the 
estate  and  interest  of  any  debtor,  or  the  heirs  and  assigns 
of  such  debtor,  in  any  lands,  tenements,  or  heredita- 
ments, extended  under  any  writ  of  extent,  or  so  much  as 
may  be  necessary  to  satisfy  the  debt,  shall  be  sold  in 
such  manner  as  the  court  shall  direct.  His  Mijesty^s 
remembrancer  in  the  said  Ck)ttrt  of  Exchequer,  or  his 
deputy,  is  then,  under  the  directions  of  the  court,  to  con- 
vey the  premises  sold,  by  a  deed  of  bargain  and  sale 
enrolled  in  the  court ;  and  the  conveyance  thus  effected 
is  declared  to  be  binding  against  the  extent  of  the  crown, 
and  against  the  debtor,  and  his  sureties,  and  all  persons 
claiming  under  them,  unless  by  title  paramount  to,  and 
available  in  law  against,  such  extent. 

The  application  is  not  required  to  be  made  by  the 
Attomey-Greneral  in  person  (1),  but  if  the  sale  be  effected 
without  any  application  whatever,  the  court  will  decline 
to  confirm  it,  or  to  direct  the  remembrancer  to  execute 
a  conveyance  (2). 
Additional  re-       ^1,^  j  ^id  2  Geo.  4,  c.  121,  8.  10,  contains  additional 

gnlatioDs 

respectingsale;  regulations  in  reference  to  the  sale  of  estates  belong- 
ed discharge    j^g  |.^  ^  public  accountant,  effected  under  a  writ  of 

from  debts  due  extent,  or  any  decree,  or  order  of  the  Courts  of  Chan- 
to  the  crown.    ^^^  ^^  Exchequer.     It  is  thereby  enacted,  "  that  where 

(1)  Rm  y.  BulkeUy,  1  Y.  &  J.  256. 

(2)  Res  T.  Blunt,  2  Y.  &  J.  120 ;  ei  vid.  Rex  y.  Boyd ;  and  Rex  t.  Admm, 
iHd.  122  (».) 
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the  purchaser  or  purchasers  thereof,  or  of  any  part 
thereof,  shall  have  paid  his,  her,  or  their  purchase  money 
into  the  receipt  of  his  Majesty's  Exchequer,  an  entry  of 
such  payment  shall  he  made  by  the  commissioners  for 
auditing  the  public  accounts,  in  the  declared  account  of 
such  public  accountant ;  and  from  and  after  such  pay- 
ment and  entry  as  aforesaid,  such  purchaser  or  purcha^ 
serS;  his,  her,  and  their  heirs  and  assigns,  shall  be  wholly 
exonerated  and  dischai^ed  from  all  further  claims  of  his 
Majesty,  his  heirs  or  successors,  for  or  in  respect  of  any 
debt  arising  upon  such  declared  account^  although  his, 
her,  or  their  purchase  money,  shall  not  be  sufficient  in 
limount  to  discharge  the  whole  of  the  said  debt." 

A  yet  more  recent  statute,  the  2  Vict.  c.  11,  has  sim-  Debtors  or  tc- 
plified  the  mode  of  obtaining  the  discharge  of  the  lands  tibecrownmay, 
of  crown  debtors^  by  enabling  the  commissioners  of  her.  on  payment  of 
Majesty'^s  Treasury  to  impose  the  payment  of  a  sum  of  obtain  certiA-' 
money,  by  way  of  fine,  in  liquidation  of  existing  debts,  ^}^f^^  com- 
and  upon  payment  accordingly,  to  certify  that  the  lands  treasury  that 
are  exonerated  from  further  charge.  Md*b"**nr!* 

Sec.  10  recites,  "  that  whereas  it  is  expedient  to  make  chaser  dis- 
further  provision  for  the  discharge  of  an  estate  belonging  ^"JSmg[**™ 
to  a  debtor  or  accountant  to  the  crown,  from  the  claim 
of  the  crown,  in  the  hands  of  a  purchaser  or  mortgagee, 
although  the  debt  or  liability  shall  not  be  fully  dis- 
charged f  and  enacts,  ''  that  it  shall  be  lawful  for  the 
commissioners  of  her  Majesty's  Treasury  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  for  the  time  being, 
or  any  three  of  them,  by  writing  under  their  hands,  upon 
payment  of  such  sums  of  money  as  they  may  think  fit  to 
require  into  the  receipt  of  her  Majesty's  Exchequer,  to 
be  applied  in  liquidation  of  the  debt  or  liability  of  any 
debtor  or  accountant  to  the  crown,  or  upon  such  other 
terms  as  they  may  think  proper,  to  certify  that  any  lands, 
tenements,  or  hereditaments  of  any  such  crown  debtor  or 
accountant  shall  be  held  by  the  purchaser  or  mortgagee, 
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or  intended  purchaser  or  mortgagee  thereof,  his  or  their 
heirs,    executors,    administrators,   and  assigns,  wholly 
exonerated  and  discharged  from  all  further  claims  of  her 
Majesty,  her  heirs  or  successors,  for  or  in  respect  of  any 
debt,  claim,  or  liability,  present  or  fnture,  of  the  debtor 
or  accountant  to  whom  such  lands,  tenements,  or  here- 
ditaments belonged,  or,  in  cases  of  leases  for  fines,  to 
certify  that  the  lessees,  their  heirs,  executors,  administra- 
tors, and  assigns,  shall  hold  so  exonerated  and  discharged, 
without  prejudice  to  the  rights  and  remedies  of  the  crown 
against  the  reversion  of  the  lands,  tenements,  or  here- 
ditaments comprised  in  any  such  leases,  and  the  rents  and 
covenants  reserved  and  contained  by  and  in  the  same; 
and  thereupon  the  same  lands,  tenements,  or  heredita- 
ments  shall   respectively  be  held    accordingly   wholly 
exonerated  and  discharged  as  aforesaid,  but  in  the  cases 
of  leases  without  prejudice  as  aforesaid/' 
Snch diBcharge      Sec.  11,  provides,  "that  any  such  certificate,  or  the 
estete  of  a  ^   discharge  of  any  such  lands,  tenements,  or  other  heredita- 
debtororac-    ments,  by  virtue  of  the  said  act,  shall  in  nowise  impeach 
crown  not  to    lessen,  or  affect  the  right  or  power  of  her  Majesty,  her 
^ect  daim  of  jjeipg  q^  successors,  to  levv  the  whole  of  any  debt  or 

the  crown  on.  ii.t  .,ia  »_ 

other  lands       demand  which  may  at  any  time  be  due  from  any  such 

^We.  debtor  or  accountant  to  the  crown  out  of,  or  from  any 

other  lands,  tenements,  or  hereditaments  which  would 

have  been  liable  thereto  in  case  no  such  certificate  had 

been  granted  and  no  such  discharge  had  been  obtained.*^ 

Oatstanding         The  observations  which  have  been  offered  in  an  earlier 

tecdon^i^aiast  P*^®  (')»  ^^  reference  to  the  general  power  of  guarding 
crown  debts  against  incumbrances  affecting  the  inheritance  of  an 
for  i^oibre^^  estate,  by  obtaining  the  assignment  of  an  outstanding 
consideration :  term,  created  antecedently  to  the  attachment  of  such  in- 
cumbrances, are  not,  it  seems,  applicable  to  the  case  of 
crown  debts.     As  before  remarked,  an  interest  in  a  term 

(1)  Vide  ante,  p.  106. 
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thus  obtained  has  been  considered  a  sufficient  protection 
to  purchasers  in  every  instance  where  they  have  not  had 
notice  of  existing  judgments,  and  thus  they  have  not  un- 
frequently  overreached  charges  incurred  anterior  to  the 
conveyance.  So  far  as  between  subject  and  subject,  the 
law  is  satisfactorily  established ;  but  as  between  the  crown 
and  a  subject,  it  has  been  held  that  an  outstanding 
term  cannot  defeat  the  king's  process  by  extent  (1). 
The  whole  interest  in  the  land  is  extendible,  whether 
divided  or  not,  and  an  outstanding  term,  held  in  trust 
for  the  vendor,  is  analogous  to  uses  and  trusts, 
which  are  undoubtedly  liable  to  be  seized  for  the  king's 
debt  (2). 

Sir  Edward  Sugden,  in  commenting  upon  this  import- 
ant decision,  observes  "  that  this  point  had  been  previ- 
ously considered  by  most  of  the  leading  characters  of  the 
profession,  some  of  whom  have  since  filled  the  highest 
judicial  situations ;  and  the  general  opinion  of  the  profes- 
sion seems  to  have  been,  that  a  purchaser  might  protect 
himself  against  crown  debts  by  a  legal  term  of  years 
created  previously  to  the  right  of  the  crown  attaching  on 
the  estates,  where  he  had  not  notice,  express  or  implied, 
of  the  debt  due  to  the  crown,  or  of  the  vendor  being  an 
accountant  to  the  crown. '^ 

The  effect  of  such  decision  must  necessarily  be  inju- 
rious to  the  interests  of  the  country,  for  '^  any  decision," 
continues  the  distinguished  author  to  whom  I  have  just 
referred,  *'  which  tends  to  clog  the  free  alienation  of  pro- 
perty, and  to  render  the  titles  of  fair  purchasers  insecure, 
cannot  but  be  productive  of  the  most  serious  conse- 
quences, and  well  demands  the  interference  of  the  legisla- 
ture, if  the  law  is  too  well  settled  to  be  overruled"  (3). 

(1)  Rex  ▼.  Smith,  reported  3rd  vol.  Sug.  Vend.,  Appendix,  No.  zriii. 
10th  edit. 
(2}  Uid.  s  and  see  2nd  re«ol.  Niehoih  t.  How,  2  Vem.  389. 
(3)  3  Sng.  Vend.  73,  10th  edit. 
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Nor  on  volnn-      And  since  such  is  the  law,  in  its  application  to  the  con- 
mento!*  *"       veyance  of  property,  for  a  valuable  consideration,   it 
follows,  as  a  natural  consequence,  that  the  assignment 
of  an  outstanding  term  will  not  protect  the  inheritance 
of  the  fee  against  the  crown's  debt,  in  the  case  of  a  set- 
tlement purely  voluntary.    Thus  where  A.,  hairing  by 
marriage  articles,  dated  in    1796,  covenanted  to  settle 
certain  lands  to  uses  in  strict  settlement  (which  lands 
were  to  be  purchased  subsequently),  in  1808,  entered 
into  bonds  to  the  crown,  and  in  1812  purchased  lands 
in  fee,  and  had  a  mortgage  term  assigned  to  a  trustee  to 
attend  the  inheritance,  and  the  estate  then  settled  to 
the  uses  declared  by  the  articles,  under  which  he  him- 
self only  took  a  life  interest ;  it  was  held,  that  the  term 
afforded  no  protection  (1). 
Where  term         But,  a  term  of  years,  originally  created  out  of  an 
©rbciSf  of***  estate,  purchased  by  a  person  who  afterwards  became  in- 
crown  debtor,   debted  to  the  crown,  to  secure  a  sum  of  money,  due  by 
bound  tocrown  ^^®  ^^  ^^^  veudors,  and  vested  in  a  trustee  for  that  pur- 
debts  in  the      pose ;  and  after  several  mesne  conveyances,  assi^ed  to 

handfofapur- '^        *  «  .  ,  ni.'ni 

chaser  without  ^  trustee  for  another  purchaser  ot  the  estate,  for  a  valua- 
notice.  jjjg  consideration,  without  notice,  to  attend  and  protect 

the  inheritance,  such  latter  purchaser  claiming  directly 
under  the  first  incumbrancer,  by  a  title  paramount  to 
the  crown  debtor,  is  not  liable  to  an  extent  for  a  crown 
debt  (2). 
Inquiry  requi-       Purchasers  and  mortgagees  are,  it  is  seen,  therefore 
orpuro^ew"*  ^^^**  ^  institute  the  strictest  inquiry  as  to  the  liabili- 
and  mortga-     ties,  and  the  office  of  vendors,  in  order  to  indemnify  and 
^^'  protect  themselves  against  the  incumbrances  that  may 

thus  attach  on  the  land  purchased.  A  recent  statute  (3) 
has  rendered  this  obligation  of  less  difficulty  than  here- 
tofore, and  enabled  purchasers  to  ascertain,  with  compa- 

(1)  Rex  y.  8t.  John,  2  Price,  317  ;  Rex  ▼.  HoUier,  ibid,  394. 

(2)  Rex  ▼.  Lambf  13  Price,  649 ;  M'Clel.  402,  8.  C, 

(3)  Vid.  2  Vict.  c.  11,  pott,  page  127. 
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ratire  facility,  the  particular  liabilities  of  the  parties 
with  whom  they  deal. 

Formerly,  the  inrolment  and  docketting  of  recogni-  Inrolment 
zances,  required  by  the  statute  of  frauds,  as  well  as  by  of  recogni- 
various  subsequent  statutes,   to  render   them    binding  *"J*^^  ^^^.^f'l^y 

,  not  reqmred  m 

against  the  lands,  tenements  or  hereditaments  of  a  pur*  case  of  crown 
chaser  bonafide^  and  for  valuable  consideration,  were  un-  ^^^^' 
necessary  in  the  case  of  recognizances  on  account  of  the 
crown,    and  of  obligations  in   the  nature  and   of  the 
quality  of  statute  staple  (1). 

By  the  2.  Vict.  c.  1 1,  s.  8,  it  is  now,  however,  enacted  Recognizances 
"That  no  judgment,  statute,  or  recognizance  which  shall  toaflfoct'pur"^ 
thereafter  be  obtained  or  entered  into  in  the  name,  or  ciiasers,  unless 
upon  the  proper  account,  of  her  Majesty,  her  heirs  or  as  directed, 
successors,  or  inquisition  by  which  any  debt  shall  be 
found  due  to  her  Majesty,  her  heirs  or  successors,  or 
obligation  or  specialty  which  shall  thereafter  be  made  to 
her  Majesty,  her  heirs  or  successors,  in  the  manner 
directed  by  an.  act  passed  in  the  thirty- third  year  of  the 
reign  of  his  late  Majesty  King  Henry  the  Eighth,  inti- 
tuled '  The  erection  of  the  court  of  surveyors  of  the 
king's  lands,  and  the  names  of  the  officers  there,  and 
their  authority,'  or.  any  acceptance  of  office  which  shall 
thereafter  be  accepted  by  officers  whose  lands  shall 
thereby  become  liable  for  the  payment  and .  satisfaction 
of  arrearages  under  the  provisions  of  the  act  passed  in 
the  thirteenth  year  of  the  reign  of  her  late  Majesty  Queen 
Elizabeth,  intituled  '  An  act  to  make  the  lands,  tene* 
ments,  goods  and  chattels  of  tellers,  receivers,  et  cetera, 
liable  to  the  payment  of  their  debts,'  shall  affect  any 
lands,  tenements  or  hereditaments,  as  to  purchasers  or 
mortgagees,  unless  and  until  a  memorandum  or  minute, 
containing  the  name  and  the  usual  or  last  place  of  abode, 
and  the  title,  trade  or  profession,  of  the  person  whose 

(1)  29  Car.  2,  c.  3,  s.  18 ;    5  Ann.  c.  18  ;  6  Ann.  c.  35  ;    7  Ann.  c.  20 ; 
8  Geo.  1,  c.  25  ;  8  Geo.  2,  c.  6. 
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estate  is  intended  to  be  affected  thereby,  and  also  in  the 
case  of  any  judgment  the  court  and  the  title  of  the  cause 
in  which  such  judgment  shall  have  been  obtained,  and 
the  date  of  such  judgment,  and  the  amount  of  the  debt, 
damages,  and  costs  thereby  recovered,  and  also  in  the 
case  of  a  statute  or  recognizance  the  sum  for  which  the 
same  was  acknowledged,  and  before  whom  the  same  was 
acknowledged,  and  the  date  of  the  same,  and  also  in  the 
case  of  an  inquisition  the  sum  thereby  found  to  be  due, 
and  the  date  of  the  same,  and  also  in  the  case  of  an 
obligation  or  specialty,  the  sum  in  which  the  obligee 
shall  be  bound,  or  for  which  the  obligation  or  specialty 
shall  be  made,  and  the  date  of  the  same,  and  also  in  the 
case  of  acceptance  of  office,  the  name  of  the  office  and 
the  time  of  the  officer  accepting  the  same,  shall  be  left 
with  the  senior  master  of  the  said  Court  of  Common 
Pleas,  who  shall  forthwith  enter  the  same  particulars  in 
a  book,  to  be  intituled  'The  Index  to  Debtors  and  Ac- 
countants to  the  Crown,'  in  alphabetical  order,  by  the 
name  of  the  person  whose  estate  is  intended  to  be  affected 
by  such  judgment,  statute,  or  recognizance,  inquisition, 
obligation,  or  specialty,  or  the  acceptance  of  any  office ; 
and  such  officer  shall  be  entitled  for  any  such  entry  to 
Registry  to  be  the  sum  of  two  shillings  and  sixpence ;  and  all  persons 
sj^^.*^'  shall  be  at  liberty  to  search  the  same  book,  and  also  the 
other  book  to  be  kept  according  to  the  provisions  of  the 
said  recited  act  of  the  first  and  second  years  of  the  reign 
of  her  present  Majesty,  or  either  of  the  said  books,  on 
payment  of  the  sum  of  one  shilling,  whether  one  only  or 
both  of  the  said  books  shall  be  searched,  and  no  multi- 
plication of  books  is  to  increase  the  fee.** 
Qnietiu  to  Sec.  9,  enacts  "  That  whenever  a  quietus  shall  be  ob- 

debtora  or  ac-   tained  by  a  debtor  or  accountant  to  the  crown,  and  an 

coantants  to  "^ 

the  crown  to     office  copy  thereof  shall  be  left  with  the  senior  master  of 
be  registered.    ^^^  ^^^  Court  of  Common  Pleas,  together  with  a  certi- 
ficate, signed  by  the  accountant-general,  that  the  same 
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may  be  registered »  the  said  master  shall  forthwith  enter 
the  same  in  the  said  book  of  debtors  and  accountants  to 
the  crown,  in  alphabetical  order,  by  the  name  of  the 
person  whose  estate  is  intended  to  be  dischai^ed  by  such 
quietus,  with  the  date,  and  shall  for  any  such  entry  be 
entitled  to  a  fee  of  two  shillings  and  sixpence/' 


CHAPTER  VIII. 

SIMPLE    CONTRACT   CROWN    DEBTS. 
LIEN   ON   OHATTBLS   PERSONAL. 

Iv  the  preceding  chapter,  I  took  a  view  of  the  law  Priority  of 
bearing  upon  the  rights  of  the  crown,   in  respect  of  ^^^„*^,„ ' 
debts  by  bond  or  other  specialty,  and  of  its  operation,  as  chattels  -. 
creating  a  lien  on  real  estates  in  the  hands  of  a  debtor 
or  subsequent  purchaser.    I  propose  next  to  consider  the 
effect  of  crown   debts,  as  constituting  a  lien  on  the 
chattels  of  a  subject,  and  the  priority  to  which  they  are 
entitled  OTcr  judgments  obtained  by  the  latter. 

Simple  contract  debts,  due  to  the  crown,  if  not  re- Until  debu  of 
corded,  nor  haying,  under  statu tary  enactment,  the  force  ^^(Jj^^no 
and  effect  of  debts  of  record,  are  not  binding  against  a  Hen  on  reti 
debtor's  land(l).    To  constitute  debts  of  record,  they®*^**' 
must  either  be  found  upon  inquisition  (of  which  the 
record  was  formerly  called  an  office^  now  a  ministerial 
record),  or,  in  ordinary  course,  by  judgment  of  the  court 
(when  the  record  is  called  a  judicial  record)  (2).     When 
thus  recorded  they  attach  as  a  lien  upon  the  land  then  in 
the  debtor's  possession,  as  well  as  upon  his  goods  and 
chattels  of  every  description. 

(1)  Rm  y.  SmUh,  Wightw.  34. 

(2)  Mann.  Exch.  Pr.  1,  2nd  edit. 
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TVf/tf  of  extent,  The  extent  should  be  tested  as  of  the  day  when  it 
iMu^^  ^*  issues.  It  ought  not  to  be  antedated,  lest  it  may  affect 
intervening  transactions  and  disturb  property  in  the 
hands  of  remote  vendees  (1).  Where  therefore  a  fiat  for 
an  extent  had  been  granted,  and,  after  the  lapse  of  more 
than  a  year,  application  was  made  to  the  court  for  an 
immediate  extent,  tested  of  the  date  of  the  fiat,  the 
court  refused  to  grant  it,  notwithstanding  an  afiSdavit  of 
danger  and  other  proceedings  had  been  filed  at  the  oflSce 
when  the  fiat  was  signed ;  for  the  rule,  vigilantibtis  nan 
dormientibus  stAserviunt  leges^  applies  to  such  case,  even 
against  the  crown  (2). 

By  the  statute  of  frauds,  29  Car.  2,  c.  3,  s.  16,  the 
goods  of  a  debtor  are,  in  general  cases,  bound  only  from 
the  delivery  of  the  writ  oi  fieri  facias  to  the  sheriff. 
Formerly  they  were  bound  from  the  teste  of  the  writ; 
and,  as  regards  the  rights  of  the  crown,  which  is  not 
named  in  that  statute,  they  still  continue  so  bound,  at 
the  present  period. 

If,  before  the  power  of  seizure  accrues  to  the  crown, 
a^^bk^ore^  debtor  alienate  his  goods,  the  alienation  is  binding 
right  of  crown  against  the  crown  (3);   and  it  has  been  held,  upon  like 
principle,  in  various  instances,  that  a  lien  which  has  pre- 
viously attached,  shall  prevail  i^ainst  an  execution  of 
the  crown  subsequently  tested  (4). 

The  title  of  the  crown  is  commensurate  only  with  the 

^S"i^tere8**^f  interest  of  its  debtor,  and  may  therefore  be  defeated  by 

debtor.  any  event  under  which    such  interest  is  determined. 

Thus,  where  a  lease  contained  a  clause  of  re-entry,  in 

(1)  Per  Wood,  B.,  in  Rex  v.  Bruc€t  Mann.  Exch.  Pr.  27  («)  ;  Hear  v. 
Harvey,  7  Price,  238  ;  Rex  r.  Mann,  2  Str.  749. 

(2)  Rex  y.  Maberley,  2  Cr.  &  M.  537 ;  2  Dow.  P.  C.  383. 

(3)  Fleeiwood't  ease,  8  Co.  171. 

(4)  Rex  T.  Humphety,  M'Clel.  &  Y.  173;  Rex  v.  Lee,  6  Price,  369; 
CasberdY,  Ward,  6  Price,  411 ;  bnt  see  contra,  where  party  claiming  had 
notice  of  crown  debt,  Brouffhion  ▼.  Davie,  and  same  ▼.  Ati^-Gen,,  1  Price, 
216. 


Stat,  of  frauds 
binding  goods 
of  a  debtor 
from  deliyery 
of  fi.  fa,  to 
sheriiFf  does 
not  apply  to 
the  crown. 


How  far  sale. 


attaches. 


Title  of  crown 
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case  the  term  should  be  seized  or  taken  in  execution,  it 
was  held,  that  an  extent  issued  by  the  crown,  enabled 
the  lessor  to  take  adyantage  of  the  forfeiture,  and  the 
right  of  the  crown  was  defeated  by  the  same  event  (1). 

A  diem  clauHt  extremum  is  an  extent  against  the  pro-  Diem  etauHi 
perty  of  a  deceased  debtor,  founded  on  a  debt  by  simple  *'''^^""** 
contract  or  otherwise,  found   by    inquisition   after  his 
death,  if  not  already  of  record,  and  binds  the  lands  from 
the  death  of  the  debtor,  or  in  case  of  a  pre-existing  lien, 
from  the  time  when  the  lien  attached  (2). 

The  general  question,  as  to  how  far  the  king's  writ  of  Priority  of  ex- 
extent  has  priority  over  that  of  a  subject,  has  been  much  ^^ion^S  the" 
debated,  but  it  seems  now  to  be  settled,  that  goods  seized  f^^^  of  a  sub- 

icct* 

under  fkfieri  facias  at  the  suit  of  a  subject,  are,  before  sale^ 
liable  to  be  taken  by  virtue  of  the  king's  extent,  tested 
after  delivery,  of  the  writ  to  the  sheriff  (3). 

By  the  33  Hen.  8,  c.  39,  s.  74,  if  any  suit  be  commenced  33 Hen.  8,  c.  39. 
or  taken,  or  any  process  be  awarded  for  the  king,  for 
the  recovery  of  any  of  the  king's  debts,  the  same  process 
shall  be  preferred  before  the  suit  of  any  person  or  per- 
sons. And  the  king,  his  heirs,  and  successors,  shall  have 
first  execution  against  any  defendant  or  defendants,  for 
his  said  debts,  before  any  other  person  or  persons ;  pro 
vided  the  king's  suit  be  commenced  before  judgment 
given  for  such  other  person. 

This  provision,  it  has  been  determined,  applies  to  all  Where /./a. 
cases  where  the  goods  of  a  debtor  are  merely  taken  in  ^^^  cffeacd^ 
execution  but  not  sold  ;  for  until  the  property  is  altered  execution  by 
and  transferred  absolutely  from  the  debtor  by  sale  and  f,JiJ^/'^*" 
delivery,  the  crown's  execution   is  to  be  preferred (4). 

(1)  Rex  T.  Topping,  M'Clel.  &  Y.  544. 

(2)  Mann.  Exch.  Pr.  16;    12  Price,  537. 

(3)  iler  ▼.  Wellt,  16  East,  278  (n) ;  Gilea  ▼.  Grovevy  9  Bing.  128,  over- 
ruling  Rorke  t.  DayreUt  4  Term  Rep.  402  ;  and  Vppom  r.  Sumner,  2  Wm. 
Bl.  1294. 

(4)  Bex  ▼.  Sloper,  6  Price,  114. 

k2 
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Thus,  process  sued  out  by  the  crown  against  a  defendant, 
to  recover  penalties  upon  which  judgment  for  the  crown 
was  afterwards  obtained,  has  been  held  to  entitle  the 
king^s  execution  to  have  priority  before  the  execution  of 
a  subject  which  had  issued,  and  been  commenced  on  a 
judgment  recovered  against  the  same  defendant,  prior  to 
the  king^s  judgment,  but  subsequently  to  the  commence* 
ment  of  the  king's  process ;  the  king's  writ  of  execution 
having  been  delivered  to  the  sheriff  before  the  actual 
sale  of  the  defendants  goods,  under  the  plaintiff's  execu- 
tion (1). 
When  sale  com-  But,  where  the  goods  have  been  sold  under  a  prior 
execution  has  ^^^  ^^  fi^i  facios  issued  by  the  subject,  or,  in  other 
no  priority.  words,  when  the  execution  has  been  executed,  and  the 
property  changed,  the  fruit  of  the  sale  is  the  property  of 
him,  to  satisfy  whose  debt  the  goods  have  been  seized 
and  sold.  Thus,  where  goods  had  been  seized  under  a 
fieri  facinsj  and  part  were  sold  on  the  Saturday,  and  the 
remainder  on  the  Monday  following :  an  extent,  tested 
on  the  Monday^  was  put  into  the  sheriff^s  hands  at  six 
o^clock,  after  the  goods  had  been  delivered  to  the  pur- 
chasers, and  the  money  received  by  the  sheriff;  it  was 
held,  that  the  latter  was  bound  to  pay  over  the  proceeds 
of  the  sale  to  the  execution  creditor ;  and  the  fiction  of 
law  that,  inasmuch  as  there  is  no  fraction  of  a  day,  the 
writ  of  extent  must  be  deemed  to  have  issued  at  the  first 
moment  of  the  day  on  which  it  was  tested,  was  not  al- 
lowed to  prevail  against  the  justice  of  the  case  (2). 
If  crown  allows  So,  if  the  crown  suffer  the  goods  to  be  sold  under  a 
afterwards  in-  fi^  focios  before  it  interposes,  its  process  is  too  late, 
terposc.  whether  sued  out  before  or  after  judgment  obtained  by 

the  subject  (3). 
^rtrasbdforo^     An  extent  has,  upon  the  same  principle,  priority  over 

'^^'  (1)  Bmtier  r.  Builer,  1  East,  3dS. 

(2)  Swam  ▼.  Morkmd,  1  B.  &  B.  370  ;  3  Moore,  740,  8.  C. 

(3)  Att,'Oen,  ▼.  Fort,  reported  in  a  note  to  JRis  ▼.  Gilei,  8  Price,  364. 


LIBM    ON    CHATTELS   PERSONAL.  It33 

a  distress  for  rent,  when  issaed  before  the  sale  of  the 
articles  distrained  upon  (1). 
In  cases  of  bankruptcy,  the  title  of  the  crown  depends  l"  l»nkniptcy, 

•     '^       ^  ^1     \     1        n  ^1^  •*  xi  •    X   right  of  crown 

upon  pnonty  of  the  teste  of  the  writ,  over  the  appoint-  depends  on 
ment  of  the  assignees.     Formerly  the  crown  had  execu-  pno^ty  of /•#/« 

. .  «  ^,      -       -  ^        ,  ^     _  .of  wnt,  over 

tion  ot  the  bankrupt  s  property,  under  any  extent  tested  appointment 
preyiously  to  the  assignment  (2).     As  the  property  iBof««>«n««»- 
however  now  vested  in  the  assignees  by  the  mere  feet  of 
appointment  (3),  the  teste  of  the  writ  has  relation  to  this 
period. 

A  collector  of  land-tax,   indebted  to  the  crown    fo  Lien  for  Und- 
money  collected,  is  a  debtor  to  the  king,  though  the  divi-  ^^^  5?^i". 
sion  in  which  it  has  been  collected,  may  be  liable  to^^r. 
make  good  his  deficiencies ;  and  although  the  warrant 
of  the  commissioners  of  the  land-tax  be  not  equal  to  an 
extent,  so  as  to  bind  the  goods  from  the  date,  yet,  if  a 
collector  become  bankrupt,  and  his  goods  be  afterwards 
seized  under  a  warrant  from  the  commissioners,  before 
an  actual  execution  of  the  appointment  of  assignees,  the 
king's  debt  must  be  satisfied  (4). 

Where  personal  estate  was  seized  under  the  crown's  Where  extent 

is  set  iside,  and 

(1)  A»r  y.  Cotton,  2  Ves.  Sen.  295.  '  ^^''^  "«'*"• 

(2)  Hex  V.  Arnold,  7  Vin.  Abr.  104  ;  ex  parte  Rustell,  19  Ves.  J.  165  ; 
Rex  Y.  Mann,  2  Str.  749. 

(3)  1  &  2  W.  4,  c.  56,  B.  25.  ''  When  any  person  hath  been  adjudged  a 
bankmpt,  all  his  personal  estate  and  effects,  present  and  fatnre,  which  by  the 
laws  now  in  force  may  be  assigned  by  commissioners  acting  in  the  execution 
of  a  commission  against  any  bankrupt,  shaU  become  absolutely  vested  in  and 
transferred  to  the  assignees  or  assignee  for  the  time  being,  by  yirtue  of  their 
appointment,  without  any  deed  of  assignment  for  that  purpose,  as  fuUy  to 
all  intents,  as  if  such  estate  and  effects  were  assigned  by  deed  to  such  as-< 
signees,  and  the  surriyor  of  them :  and  as  often  as  any  such  assignees  shaU 
die,  or  be  lawfully  removed,  and  a  new  assignee  duly  appointed,  aU  such 
personal  estate  as  was  then  vested  in  such  deceased  or  removed  assignee 
■haU,  by  virtue  of  such  appointment,  vest  in  the  new  assignee,  either  alone 
or  jointly  with  the  existing  assignees,  as  the  case  may  require,  without  any 
deed  of  assignment  for  that  purpose.*' — Sec.  26,  passes  real  estate  in  like 
manner. 

(4)  Braney  v.  Daufum,  2  Str.  978  ;  Rex  v.  Jonet,  8  Price,  108. 
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extent,  which  was  afterwards  set  aside  for  irregalarity, 
and  the  effects  were  ordered  to  be  given  up  to  the  as- 
signees of  the  debtor,  duly  appointed  ander  a  commission 
of  bankruptcy,  sued  out  after  the  teste  of  the  extent ; 
and  a  second  extent,  tested  the  day  the  first  was  set  aside 
and  subsequently  to  the  assignment,  was  issued,  and 
deliyered  to  the  sheriff,  before  the  execution  of  the  order 
for  delivery  of  the  goods  to  the  assignees,  the  sheriff  still 
holding  them  in  his  custody,  it  was  held,  that  the  pro- 
perty in  the  effects  had  been  changed  and  transferred  by 
the  assignment,  that  the  crown  had  no  lien  thereon,  and 
that,  consequently,  the  assignees  were  entitled  to  reduce 
them  into  possession  (1). 
Extents  in  aid,  Extents  in  aid,  and  extents  in  various  degrees,  may  be 
^'  granted  at  the  instance  of  crown  debtors  against  their 

debtors,  either  for  the  benefit  of  themselves  or  to  aid  the 
payment  of  crown  debts,  and  by  this  means,  debtors  of 
the  crown  have  frequently  contrived  to  gain  priority 
before  other  creditors  (2).  The  fiicility  of  obtaining  the 
prerogative  process  by  extent  in  aid  has  been,  however, 
restricted  both  by  statute,  and  by  a  rule  of  court  (3),  and 
now  no  fiat  for  an  extent  in  aid  will  be  granted,  unless 
the  party  applying  for  the  same,  or  some  person  or  per- 
sons on  his  behalf,  shall  make  affidavit,  that  if  the  pro* 
cess  of  extent  for  the  debt  due  to  him  from  his  debtor 
be  not  forthwith  issued,  the  debt  due  to  the  crown  from 
the  party  applying  will  be  in  danger  of  being  lost. 
Priority  of  ex-  It  wiU  be  Sufficient  to  observe  in  regard  to  the  priority 
J^hcT  °^^'  ***^  ^^  extents  of  various  kinds  over  each  other,  that  an  im- 
mediate extent,  and  an  extent  in  chief  in  the  second  or 
any  other  degree,  are  to  be  satisfied  before  an  extent  in 

(1)  Bex  T.  JforM,  M'Clel.  &  Y.  250. 

(2)  Rex  T.  BMe^ord,  1  Anatr.  162 ;  Rex  t.  Oiletf  8  Price,  293 ;  Rex  ▼. 
Shackle,  11  Price,  772. 

(3)  57  Geo.  3,   c.   117 ;  Reg.   Gen.  Exch.  June  22ad,  1822 ;  and  lee 
Rex  V.  Bingham,  1  Cr.  &  M.  862 ;  2  Cr.  &  J.  131. 


BXCI8B   OUTIBB.  135 

aid  of  a  prior  teste,  where  the  same  goods  have  been 
seized  under  both  extents,  although  the  inquisition  on 
the  latter  has  been  taken  before  the  former,  and  on  the 
same  day  as  the  inquisition  on  the  immediate  extent,  and 
the  venditioni  exponas  on  the  extent  in  aid  has  been  tested 
before  that  which  issued  on  the  extent  in  chief,  in  the 
particular  degree  (1). 

By  the  28th  section  of  the  7  &  8  Geo.  4,  c.  63,  en-  Ezdae  duties 
titled  *'  An  Act  to  consolidate  and  aoaend  the  laws  relate  ^^^  S"  JLS" 

upon  all  gooos 

ing  to  the  collection  and  management  of  the  rerenue  of  whereon  they 
excise  throughout  Great  Britain  and  Ireland,"  it  is  en-  JJ^^tiSever^' 
acted,  that  in  order  to  secure  the  duties  of  excise  from  ^n^  they 
time  to  time  due,  and  owing  and  in  arrear  from  any  ^"'' 
person  or  persons  carrying  on  any  trade  or  business 
under  or  subject  to  any  law  or  laws  of  excise,  and  on  or 
by  whom  such  duties  shall  haye  been  charged  or  become 
payable,  and  for  the  enforcement  of  all  penalties  in« 
cnrred,  by  any  person  or  persons,  for  any  offences  com- 
mitted against  the  act,  or  any  other  act  or  acts  of  Par- 
liament relating  to  the  revenue  of  excbe,  all  goods  and 
commodities  for  or  in  respect  whereof  any  duty  or  duties 
of  excise  is,  are,  or  shall  be,  by  law  imposed,  and  all 
materials,  preparations,  utensils,  and  vessels  for  the 
making  thereof,  or  by  which  any  such  trade  or  business 
shall  have  been  carried  on,  in  the  custody  or  possession 
of  the  person  or  persons  carrying  on  such  trade  or 
business,  or  in  the  custody  or  possession  of  any  other 
person  or  persons,  to  the  use  of,  or  in  trust  for,  the 
person  or  persons  carrpng  on  such  trade  or  business, 
shall  be  and  remain  sulgect  and  liable  to,  and  the  same 
are  hereby  made  chargeable  with,  all  the  duties  of  excise 
which  during  the  time  of  any  such  custody  or  possession 
shall  be  charged  or  become  chargeable,  or  be  in  arrear 
or  owing,  from  or  by  the  person  or  persons  carrying  on 

(1)  Rex  y.  Larking f  8  Price,  863. 


136  BXCI8S   DUTIES. 

sach  trade  or  business  for  or  in  respect  of  the  same,  or 
of  any  such  or  the  like  goods  and  commodities  respec- 
tively ;  and  shall  also  be  and  remain  subject  and  liable 
to  all  penalties  and  forfeitures  which,  during  any  such 
custody  or  possession,  shall  be  incurred  by  the  person 
or  persons  carrying  on  such  trade  or  business,  for  any 
offences  by  sucb  person  or  persons  committed  i^inst 
the  act,  or  any  other  act  or  acts  of  Parliament  relating 
to  the  revenue  of  excise;  and  all  such  goods,  commo- 
dities, materials,  preparations,  utensils,  and  vessels  shall 
be  and  remain  subject  and  liable  to  all  such  duties,  pe- 
nalties and  forfeitures,  into  whose  hands  soever  the  same 
shall  afterwards  come,  or  by  what  conveyance  or  title 
soever  the  same  shall  be  claimed  :  and  it  shall  be  lawful 
in  all  such  cases  to  levy  thereupon  such  duties,  penalties 
and  forfeitures,  and  to  use  such  proceedings  for  the  re- 
covery or  enforcement  of  such  duties,  penalties  and  for- 
feitures respectively,  as  may  lawfully  be  done  in  cases 
where  the  debtors  or  offenders  are  the  true  and  lawful 
owners  of  such  goods,  commodities,  materials,  prepara- 
tions, utensils,  or  vessels  (1). 
Ck>odi  of  a  The  property  in  respect  of  which  the  duties  arise  re- 

•»  ""?*•        mains  liable  to  this  lien  of  the  crown,  as  well  in  the 
hands  of  the  assignees  of  the  debtor  as  in  his  own  (2). 

Accordingly,  where  a  candle-maker,  being  in  arrears 
for  single  duties,  became  a  bankrupt,  and  was  convicted 
in  double  duties  (by  reason  of  the  non-payment),  subse- 
quently to  the  assignment  of  his  effects,  it  was  held,  that 
the  double  duties  attached  as  a  lien  on  the  candles,  uten- 
sils, and  materials  in  the  hands  of  his  assignees  (3). 
LUn  of  iha  But,  inasmuch  as  the  lien  of  the  crown  for  duties  in 

arrear  is  divisible,  and  confined  to  the  several  specific 

(1)  See  Jtex  y.  Dale,  13  Price,  739 ;  JUs  v.  Watsim,  ibid.  6;  Bexr. 
Ewm$,  9  Price,  366. 

(2)  Att,-Gen,  y.  Senior;  and  Rex  ▼.  Fbiffier,  Doug.  400  (n.) 

(3)  Straey  t.  Huke,  Doug.  400. 
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matters  in  respect  of  which  the  various  several  sums  for  to  the  ptrticu- 
the  duties  have  accrued,  the  whole  is  not  liable  generally  iiabS*todutiei. 
to  the  satisfaction  of  the  duties  arising  on  each  several 
part  (1).  Hence,  under  the  repealed  statute,  3  Geo.  4,  c. 
95,  8.  10,  which  gave  a  lien  for  arrears  of  stage-coach 
duties  upon  the  coaches,  horses,  harness,  &c.,  employed 
therein,  it  was  held,  that  the  duties  attached  as  a  lien 
upon  the  particular  coach  on  account  of  which  they  were 
payable,  and  not  upon  the  general  stock  (2). 

And  where  a  soap-maker,  having  incurred  a  forfeiture 
for  concealing  soap,  contrary  to  the  1  Geo.  1,  c.  36,  be- 
came a  bankrupt,  and  a  provisional  assignment  of  his 
effects  was  thereupon  made,  after  which  the  soap  was 
condemned,  and  the  bankrupt  convicted,  it  was  held  that, 
without  deciding  the  question  whether  such  forfeiture 
constituted  a  lien  on  the  specific  articles  on  which  the 
duties  had  attached,  yet  a  warrant  to  levy  the  penalty  on 
the  goods  of  the  bankrupt  generally  was  bad,  and  would 
not  justify  a  seizure  of  soap  in  the  hands  of  his  assig- 
nees (3). 

No  goods  or  chattels  whatever,  belonging  to  any  person  No  goods  can 

«.  nit-i  1  he  taken  under 

or  persons,  at  the  time  any  of  the  duties  to  be  assessed  ^ny  prooesa 
under  the  regulations  of  the  act  relating  to  the  duties  ?*^*jf4S^ 
under   the  management  of  the  commissioners  for  the  rent,  without 
affairs  of  taxes,  become  in  arrear,  are  liable  to  be  taken  i»y™«»^t «' 

'  ^  '  arreara  of  aa- 

by  virtue  of  any  execution  or  other  process,  warrant,  or  seated  taxes, 
authority,  or  by  virtue  of  any  assignment,  on  any  account  ^^^^ 
or  pretence  whatever,  except  at  the  suit  of  the  landlord  for 
rent,  unless  the  party  at  whose  suit  such  execution  or 
seizure  shall  be  sued  out  or  made,  or  to  whom  such 
assignment  shall  be  executed,  shall,  before  the  sale  or 
removal  of  such  goods  or  chattels,  pay,  or  cause  to  be 
paid,  to  the  collector  or  collectors  of  the  duties,  all 

(1)  Rex  T.  DaU,  13  Price,  739. 

(2)  In  re  Day,  M'Clel.  384. 

(3)  Auetin  y.  Whitehead,  6  Term  Rep.  436. 
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arrears  thereof  due  at  the  time  of  seizing  such  goods  or 
chattels^  or  which  shall  be  payable  for  the  year  in  which 
such  seizure  shall  be  made ;  provided  the  duties  shall  not 
be  claimed  for  more  than  one  year ;  and  in  case  sucli 
duties  shall  be  claimed  for  more  than  one  year,  then  the 
party  at  whose  instance  such  seizure  shall  have  been  made^ 
paying  the  collector  or  collectors  the  duties  due  for  one 
whole  year,  may  proceed  in  his  seizure  as  he  might  have 
done  if  no  duties  had  been  so  claimed ;  but,  in  case  of 
refusal  to  pay  the  duties,  the  collector  or  collectors  are 
authorized  and  may  distrain  such  goods  and  chattels,  not- 
withstanding such  seizure  or  assignment,  and  proceed  to 
the  sale  thereof  according  to  the  act,  in  order  to  obtain 
payment  of  the  whole  of  the  duties  so  assessed,  together 
with  the  reasonable  costs  and  charges  attending  such  dis- 
tress and  sale  (1). 


CHAPTER   IX. 

LIS   PJBNDBNS. 

Lispendens.  THOUGH  uot  Strictly  within  the  prescribed  range  of 
lien,  yet,  in  its  effect  and  operation,  the  doctrine  of  Us 
pendens  is  so  nearly  connected  with  that  subject,  that  a 
brief  consideration  of  its  nature  and  consequences  may 
not  be  deemed  altogether  irrelevant.  The  provisions  of 
a  recent  act  of  Parliament  have  allied  the  subjects  yet 
more  closely  by  rendering  necessary  the  registration  of 
the  title  and  particulars  of  a  pending  suit,  before  a  pur- 
chaser can  be  affected  by  it  (2).     The  like  registration,  it 

(1)  AZ  Geo.  3,  c.  99,  b.  37*  relating  to  all  duties  under  the  management  of 
the  tax  office  (except  land  tax).  The  5  &  6  W.  4,  c.  20,  s.  13,  has  since 
provided  that  arrears  of  assessed  taxes  shaU  be  recorerabls  as  a  debt  of  record 
to  the  king. 

(2)  2  Vict,  c.  11. 
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has  been  seen,  is  also  required  in  the  case  of  judgments 
and  crown  debts,  and  fecilities  are  now  afforded  for 
guarding  equally  in  each  case,  against  that  insecurity  of 
title  to  which  purchasers  of  land  were  formerly  subjected. 

The  doctrine  of  lis  pendens^  according  to  the  rule  of  Doctrine  of 
Lord  Bacon,  is  to  invalidate  all  titles  to  land,  with  which  '*'i'«»*'«~- 
purchasers  may  become  invested  by  either  of  the  parties 
to  a  pending  suit(l);  that  is,  a  purchaser,  during  such 
pendency,  is  bound  by  all  decrees  made  against  the  per- 
son from  whom  he  derives  title.  The  litigating  parties 
are  exempted  from  the  necessity  of  taking  any  notice  of 
a  title  so  derived ;  for  it  is,  as  to  them,  as  if  it  had  not 
been  acquired  at  all.  Suits  would  otherwise  be  inter- 
minable,  or,  which  would  be  the  same  in  effect,  it  wouM 
be  in  the  pleasure  of  one  party,  at  what  period  the  suit 
should  be  determined.  The  rule  may  sometimes  have 
operated  with  hardship  upon  those  who  have  purchased 
without  actual  notice ;  yet  general  convenience  seems  to 
have  required  its  adoption  (2),  and  it  has  been  accord- 
ingly Teeognized  and  acted  upon  by  the  court  in  all  sub- 
sequent practice. 

Formerly  a  pending  suit  was,  of  itself,  held  to  amount  what  formeriy 
to  an  implied  notice  to  purchasers,  for  being  a  transac-  ^^j^^J^^ 
tion  in  a  sovereign  court  of  justice,  it  was  supposed  that  to  a  purchaser. 
all  persons  were  attentive  to  what  passed  there ;  and  it 
was  to  prevent  a  greater  mischief  that  would  arise  by 
people's  purchasing  a  right  under  litigation  and  in  con- 
test (3). 

So  a  decree,  not  putting  an  actual  conclusion  to  the  Decree,  when 
suit,  was  considered  to   convey  such  notice  to  a  pur-  ^^^^' 
chaser ;  but  otherwise,  if  the  decree  were  final  (4). 

(1)  Arg.  Cha.  Ca.  151 ;  Vin.  Abr.  tit.  "  Li$  pendeni^'*  (B.) 

(2)  BUkop  qf  WmchuterY,  PaiM,  11  Yes.  J.  194,  per  Sir  W.  Grant, 
Jtt*  K* 

(3)  WonUy  t.  Earl  qf  Scarharwtgh^  3  Atk.  392  ;  per  Lord  Hardwicke, 
Pr€§ion  ▼.  Tubbm,  1  Yem.  286. 

(4)  Wbriley  ▼.  Earl  qf  Searboroughf  tuprii. 
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Actual  notice        A  registered  conveyance  could  be  postponed  only  by 
reSte^d^'  actual  notice  of  a  lis  pendens  (1). 

Ycyance.  A  subpoena  serredy  and   bill  filed,   is  n  Us  pendens 

to jJ«^it!nn-  against  all  persons ;  but  the  service  of  a  subpoena  with- 

leis  biu  fUed.    qu^  the  actual  filing  of  a  bill,  is  not  so.     On  the  bill 

being  filed,  the  lis  pendens  commences  from  the  service 

of  the  subpoena,  though  it  be  not  returnable  till  the  next 

term,  and  though  the  party  lives  never  so  remote  (2). 

Most  be  a  eon-      Where  a  man  is  to  be  affected  by  a  pending  suit,  there 

tion oK^L^'  ought  to  be  a  close  and  continued  prosecution  of  it (3). 

In  order  to  constitute  a  litis  pendentia^  there  must  be  a 

continuance  of  Uiis  contestation  and  something  must  be 

done  to  keep  it  alive  and  in  activity  (4). 

Interpreution       fj^^  maxim,  ''pendente  lite  nihil  inworc^r,"  has  been 

of  maxim,  |i«i»-   .  111  .1.1 

denieHteniha  mterpreted   to   extend   only  to  mvalidate  conveyances 

vmovetur.        made  by  an  actual  party  to  the  suit — that  is,  they  vest 

no  right,  and  have  no  effect  with  regard  to  the  beneficial 

interests  of  parties  to  the  cause.     It  does  not  absolutely 

annul  and  render  inoperative  all  conveyances  made  at 

any  time,  or  in  any  suit,  but  only  such  as  are  made  by 

an  identical  party  to  a  particular  suit  (6),  the  effect  of 

which  may  be  to  injure  or  diminish  the  rights  of  his 

opponent. 

Role  applicable     The  rule  is  applicable  to  mortgages  and  every  other 

^mortgages,    incumbrance  created  subsequently  to  the  commencement 

of  a  suit  (6),  as  well  as  to  purchases  (6). 
Grantee  of  heir      jf  ^n  heir  at  law  having  ffot  possession  of  an  ancestor's 

Doimci  Denduifir  ^  w       i 

asmt.  estate  immediately  upon  his  death,  and  during  a  suit  in 

court  for  establishing  the  will  of  the  ancestor  in  Beivour 

(1)  Wyait  T.  BanceU,  19  Vet.  J.  439. 

(2)  Anon.  Vem.  318 ;    Pasch.  1685 ;  Freeman  ▼.  Sheen,  Cro.  Jac.  340  ; 
Yin.  Abr.  Ut.  *' Lia  pendent,**  (A.) 

(3)  Preeton  y.  Tubbin,  1  Vera.  286.  i 

(4)  Kimman  t.  JTuMmofi,  1  Rium.  &  Myl.  617. 

(5)  Metca^e  ▼.  Pulvert<ift,  1  Vea.  &  B.  180  ;  2  Ves.  &  B.  200  ;  Daiy  ▼. 
Kelly,  4  Dow.  417—435 ;  London  t.  Morrie,  5  Sim.  246. 

(6)  Gwrth  T.  Ward,  2  Atk.  174. 
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of  devisees,  conveys  the  estate  to  a  stranger,  and  after- 
wards the  will  is  established  by  the  courts  the  grantee 
of  the  heir  will  be  bound  by  the  decree  in  favour  of  the 
devisees  (1). 

And,  where  a  devisee  had  obtained  a  decree  to  hold  Pnrobawr  of 
and  enjoy  an  estate  against  the  heir,  who  was  supposed  demption  from 
to  have  suppressed  the  will.     Pending  the  suit,  a  third  ^^^' 
person,  with  notice  of  the  will,  obtained  an  assignment  of 
a  mortgage  made  by  the  testator,  and  then  purchased  the 
equity  of  redemption  from  the  heir.     The   court  held, 
that  having  purchased  with  such  notice,  he  could  not  be 
,  admitted  to  examine  the  justice  of  the  decree,  nor  to  try 
at  law,  whether  such  will  had  been  cancelled  or  destroyed 
by  the  testator,  and  declared  redemption  of  the  mortgage 
by  the  devisee  (2). 

Upon  like  principles  it  has  been  decided  that  a  purely  Voluntary  pay- 
voluntary  payment  by  a  party,  contrary  to  and  after  ^^^*^^' 
notice  of  a  decree,  is  void,  though  he  be  no  party  to  the  decree,  inYaUd. 
suit.  Thus,  where  a  mortgagor^  after  notice  that  a  decree 
had  been  made  prohibiting  the  further  interference  of 
one  of  the  mortgagee's  executors,  paid  over  to  her  a  sum 
borrowed  from  the  mortgagee,  it  was  held,  that  he  was 
liable'  to  repay  the  amount  to  the  other  executor  (3). 
The  decree  appears  to  have  been  founded  upon  the  par- 
ticular circumstances  of  the  case,  and  upon  this  broad 
principle,  which  must  govern  the  decision  upon  every 
other  case,  under  circumstances  of  a  similar  nature, 
namely,  that  where  a  man  pays  money  into  a  wrong  or 
doubtful  hand,  he  must  abide  the  consequences;  and  a 
court  of  equity  will  oblige  all  persons  to  take  notice  of 
its  decrees,  as  much  as  of  its  judgments  (4). 

Where  a  conveyance  has  been  msde  pendente  lite^  with-  Fraudulent 
out  any  valuable  consideration,  and  to  avoid  and  elude  a  ^"^^y^*^ 

m 

(1)  Garth  y.  Ward,  2  Atk.  174. 

(2)  Finch  T.  Newnham,  2  Vem.  217. 

(3)  Harvey  y.  Montagfue,  1  Vera.  57. 

(4)  IMd,  126,  (note) ;  Searle  y.  Lane,  2  Yern.  37. 
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pendente  lite     decree,  it  ought,  it  has  been  observed,  to  be  highly  dis- 
nanced.  '        countenanced ;  but  where  there  is  a  real  and  fair  pur- 
chase, without  any  notice,  it  has  been  justly  designated 
a  case  of  extreme  hardship,  especially  in  a  court  of 
equity,  to  set  such  purchase  aside  (1). 

The    proTisions   of   the  statute   referred  to    at  the 
commencement  of  this  chapter,  have  considerably  ob* 
viated   the  hardship  complained  of,    by  extending  to 
purchasers  greater  facility  of  information  in  reference  to 
pending  suits.     It  is  enacted  by  the  2  Vict.  c.  11,  s.  7, 
Porchasers  not  "  That  no  lU  pendens  shall  bind  a  purchaser   or  mort- 
by  any  ^pen^  g^^c  without  cxprcss  noticc  thereof,  unless  and  until  a 
i7aw»  unless     memorandum  or  minute,  containing  the  name  and  the 
of  such  suit  is  usual  Or  last  known  place  of  abode,  and  the  title,  trade, 
duly  registered,  qj,  profession  of  the  person  whose  estate  is  intended  to 
be  affected  thereby,  and   the  court  of  equity,  and  the 
title  of  the  cause  or  information,  and  the  day  when  the 
bill  or  information  was  filed,  shall  be  left  with  the  senior 
master  of  the  said  Court  of  Common  Pleas,  who  shall 
forthwith  enter  the  same  particulars  in  a  book  as  afore- 
said, in  alphabetical  order,  by  the  name  of  the  person 
whose  estate  is  intended  to  be  afiected  by  such  lis  pen* 
dens;  and  such  ofiicer  shall  be  entitled   for  any  such 
entry  to  the  sum  of  two  shillings  and  sixpence ;  and  the 
provisions  therein-before  contained  in  regard  to  the  re- 
entering of  judgments  every  five  years,  and  the  fee 
payable  to  the  ofiicer  thereon,  shall  extend  to  every  case 
of  lis  pendens  which  shall  be  registered  under  the  pro- 
visions of  the  said  act/' 

Purchasers,  completing  their  purchases  without  due 
inquiry  and  search,  can,  it  is  seen,  therefore,  have  hence- 
forward, no  just  cause  of  complaint,  if  their  titles  prove 
defective  or  invalid  by  reason  of  any  pending  suit ;  for 
the  opportunity  of  ascertaining  the  fact  is  now  easy, 
certain,  and  unattended  by  much  expense. 

(1)  S&rrell  v.  Carpenter^  2  P.  Wms.  482. 
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CHAPTER  X. 

EQUITABLB   MORTGAGES. 

I  HATE  neither  space,  nor  the  intention  to  treat  largely  Eqaitable 
on  the  subject  of  Equitable  Mortgages.      I  shall  endea-  ^e'^rit^of 
vour,  however,  to  define,  with  as  much  brevity  as  pos-  title-deeds, 
sible,  the  general  doctrine  and  principles  of  that  species 
of  lien  which  is  created  by  the  bare  deposit  or  pledge  of 
title-deeds.     In  fact,  this  mode  of  security  for  advances 
has  now  become  of  such  constant  recurrence,  and  is,  in 
its  nature,  so  nearly  allied  to  the  pledge  of  personal 
property,  that  in  the  discussion  of  the  subject  of  lien  in 
general,   some  mention   of  it  seems  altogether  indis* 
pensable. 

Notwithstanding  that,  by  the  Statute  of  Frauds  (29  Car.  The  Sutute  of 
2,  c.  3),  no  interest  in  land  can  pass  by  parol,  the  courts  J^entan^^ 
have  long  held  that  an  equitable  mortgage  may  be  created  equitable  mort- 
by  a  bare  deposit  of  title-deeds ;  and  the  stat.  9  Geo.  4,  *^^  ^  *^^**"  * 
c.  14,  which  has  extended  the  provisions  of  the  former 
act,  does  not  interfere  with  such  recognised  right. 

Such  deposit,  though  unaccompanied  by  a  memorandum  intention  to 
of  the  transaction,  raises  the  inference  of  an  intention  to  Im^d^y  a 
char&re  the  estate  to  which  the  deeds  relate  ;  and  even  a  deposit  of  the 

.  title-deeds. 

deposit  of  part  of  the  title-deeds  has  been  held  to  raise  a 
like  presumption,  and  to  give  the  holder  of  them  a  lien 
thereupon  to  the  amount  of  the  money  advanced  (1). 

This  doctrine,  though  now  universally  admitted  and  Doctrine  dis- 
acted  upon,  has  at  various  times  received  the  strongest  J^t  aeted  upon, 
disapprobation  of  the  courts  (2).     In  Norris  v.  Wilkin- 

(1)  BUhard9V.  Bomti,  3  Esp.  Rep.  102;  er  parte  Motmi/brd,  14  Ves. 
J.  606  ;  Bo«oii  T.  Williamf,  3  You.  &  J.  150. 

(2)  The  first  determination  on  this  subject  arose  in  the  case  of  Runel 
V.  RuMsel,  1  Bro.  C.  C.  270,  which  held,  that  a  lease  deposited  by  way  of 
pledge,  for  a  valuable  consideration,  would  be  supported  in  a  court  of  equity 
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son  (l),  the  Master  of  the  Rolls  thus  expresses  his 
disapproval  of  it : — "  I  own,"  he  observes,  "  that  the 
cases  which  have  held  the  deposit  of  deeds  to  constitute 
a  mortgage,  have  always  appeared  to  me  to  rest  on  very 
.  unsatisfactory  grounds.  If  any  act  appeared,  so  uner- 
ringly speaking  its  purpose,  that  a  court  could  infer  and 
execute  such  purpose,  without  the  aid  of  any  extrinsic 
testimony,  a  written  declaration  of  the  purpose  might 
appear  to  be  altogether  superfluous.  But  the  mere  &ct 
that  the  title-deeds  of  one  man's  estate  are  found  in  the 
possession  of  another,  is  not  of  this  description.  It  is  a 
fact  that  may  exist  without  any  contract  whatever ;  or  it 
may  I'esult  from  a  contract,  of  which  it  does  not,  in  any 
degree,  discover  the  particulars  and  details.  If  for  these 
we  are  to  resort  to  parol  testimony,  the  effect  to  be  given 
to  the  possession  depends  not  on  any  inference  which 
it  of  itself  affords,  but  on  the  evidence,  by  which  the 
nature  and  the  object  of  such  possession  shall  have  been 
ascertained ;  and  how  can  that  evidence  be  let  in  con- 
sistently with  the  Statute  of  Frauds  ? I  do 

not  see  why  there  should  be  such  a  disposition  to  relieve 
parties  from  the  necessity  of  attending  to  the  requisitions 
of  the  statute.  There  is  no  case  where  a  man  is  willing 
to  part  with  his  title-deeds,  in  which  he  would  not  also 
be  ready  to  sign  a  memorandum  of  two  lines,  specifying 
the  purpose  for  which  he  had  parted  with  them.  By 
dispensing  with  any  written  evidence  of  the  contract,  an 
opening  is  left  for  all  the  fraud  and  perjury  which  the 
statute  was  calculated  to  exclude.  However,  notwith- 
standing my  doubts  concerning  the  principle  of  the  cases 
to  which  I  have  been  alluding,  I  may  think  myself  bound 

against  the  assignees  of  a  banknipt  depositor.      Before  this,  the  point  was 
mnch  doubted,  and  though  subsequently  confirmed  by  Lord  Thuiiow  (see  9 
Ves.  J.  117),  and  often  followed,  the  doctrine  has  been  uniformly  disap- 
proved of  upon  principle,  for  the  most  important  reasons. 
(1)  12Ves.  J.  192. 
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to  follow  tbem  as  far  as  tbey  have  gone ;  bat  I  feel  no 
disposition  to  go  beyond  tbem." 

The  deposit  of  deeds,  therefore,  is  equally  effectual  as 
a  security  for  original  loans,  by  tbe  creation  of  an  equita- 
ble mortgage,  whether  accompanied  by  a  memorandum  of 
the  purpose  of  the  deposit,  or  not.  Since,  however,  a 
bare  parol  deposit  may  be  contradicted  more  readily  than 
a  written  memorial  of  the  object,  and  is  at  all  times 
viewed  with  great  suspicion,  especially  where  the  infe- 
rence sought  to  be  established  tends  to  the  contradiction 
of  any  written  instrument  (1),  it  is  more  advisable, 
perhaps,  to  accompany  the  delivery  of  the  deeds  with  an 
express  agreement  regarding  the  object. 

A  second  advance  of  money  by  a  person  in  possession  Second  ad?an- 
of  deeds  for  a  prior  loan,  may  also  be  secured  under  the  origSSTd^-**^ 
original  deposit,  provided  that  clear  proof  be  afforded  that  porit. 
such  was  the  intended  dealing  between  the  parties. 

But  the  claim  of  a  third  party  to  deeds  already  in  the  CUim  of  a 
possession  of  another,  is  watched  with  greater  jealousy ;  deecU  to'poi^ 
unless  such  holder  be  a  mere  trustee  for  the  claimant,  Manon  of 
having  himself  made  no  advance ;  or  the  party  claiming  ^^ 
the  lien  can  establish  such  claim  by  agreement  or  memo- 
randum in  writing  (2). 

An  agreement  in  writing  has  been  thus  determined  to  Valid,  if  bj 
create  a  valid  lien,  where  the  acceptor  of  two  bills  of^"^^^"^ 
exchange  had  agreed  with  the  holder  and  a  third  party, 
that  the  bills  should  be  paid  out  of  the  proceeds  of  pro- 
perty, the  deeds  of  which  were  in  the  hands  of  such  third 
party  for  sale,  and  an  equitable  mortgage  was  held  to  be 

(1)  Bx  parte  Coombe,  17  Vei.  J.  370 ;  4  Mad.  249,  8.  C. 

(2)  Bjp  parte  Whitbread,  19  Ves.  J.  209 ;  1  Rose,  299  ;  Himn  t.  MiU, 
13  Yet.  J.  114 ;  es  parte  Sihmer,  1  Deac.  &  Chit.  103  ;  ex  parte  Weather- 
att,  11  Ves.  J.  398  ;  ex  parte  Langeion,  1  Rose,  26 ;  17  Ves.  J.  227.  8,  C, ; 
Edge  t.  Wortkimffton,  I  Cox,  212 ;  and  see  ex  parte  Hooper ,  1  Mer.  9, 
where  Lord  Eidon,  C.  expresses  his  regret  at  the  latitude  to  which  he  had 
extended  the  doctrine  to  cover  subsequent  advances  in  ex  parte  Langetim  ; 
see  note  to  Ruaeel  ▼.  Ruuelf  1  Bro.  C.  C.  270. 
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thereby  constituted,   subject  to  the  lien  of  the   third 

party  (1). 
Equitable  The  copy  of  a  court-roll  deposited,  is  equivalent,  as 

copyholds  bj  respccts  copyholds,  to  the  deposit  of  the  title-deeds  of 
deposit  of  c»py  freeholds  (2). 

of  court-roll.  . 

Slaves  in  Anti-  ^^  Antigua,  slaves  have  been  held  to  be  real  property, 
gua,  real  pro-  Subject  to  equitable  mortgage,  by  deposit  of  a  deed,  con- 
to'^uitabiT  **>Ding  a  schedule  of  their  names,  though  no  registry  of 
mortgage.         the  deposit  was  made  (3). 

Deposit  of  pro-      But  where,  by  a  deposit  of  deeds  of  property  in  Scot- 
Und,  v^en  not  Iftud,  no  equitable  mortgage  is  created  by  the  law  of 
g**^!^^^®  ^  that  country,  and  it  can  therefore  be  treated  only  as  a 
personal  contract,  not  affecting  the  estates,  such  deposit 
cannot  be  enforced  against  the  assignees  of  the  party  de- 
positing, in  a  court  of  equity  in  England  (4). 
Extent  of  mort«     The  extent  of  the  lien  or  equitable  mortgage,  thus 
S^Sue^f^de-^*  created,  is,  of  course,  gOTemed  by  the  right  and  interest 
positor.  of  the  party  depositing  the  deeds,  without  affecting  the 

ulterior  interests  of  others.    The  delivery  over,  for  in- 
stance, of  deeds,  by  the  tenant  for  life,  does  not  create 
such  a  lien  on  the  estate,  in  the  way  of  equitable  incum- 
brance,   as   to   have  the   effect  of  charging  the    inhe> 
ritance  with  the  sum  borrowed,  without  showing  a  direct 
and  positive  assent  on  the  part  of  the  person  entitled  to 
the  reversion,  that  the  deeds  should  be  delivered  for  that 
Where  part  of  purpose.     But  where  part  of  the  money  has  been  ad- 
^cS  to'pay   ^^'^c®^  *o  pay  off  a  mortgage,  the  court  has  decreed  the 
off  a  mortgage,  party  advancing  it  to  be  entitled  to  the  benefit  of  the 
gage  crea^  '  mortgage  term,  and  to  stand  in  the  place  of  the  mort- 
pro  tanto.        gagee,  quoad  the  mortgage  money  so  paid  (6). 

(1)  Bs parte  GreenJtill,  3  Deac.  &  Chit.  334. 

(2)  Bx  parte  Warner,  19  Ves.  J.  202 ;    Whitbread  ▼.  Jordofi,  1  Yon. 
&  C.  303. 

(3)  Ejf  parte  Rueker,  1  Mon.  &  Ayr.  481  ;  3  Deac.  &  Chit.  704  ;  ear 
parte  Borrowdaile,  2  Mon.  &  Ayr.  398. 

(4)  Sx parte  PoOard,  3  Mon.  &  Ayr.  340  ;  2  Deac.  607. 

(5)  Williame  v.  Medlieot,  6  Price,  495. 
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And  it  has  been  held  also,  that  the  equitable  mortga-  Title  against 
gee  of  a  bankrupt,  tenant  in  tail,  is  entitled  to  have  his  i^t^^t^ 
lien  made  good  as  against  the  fee  simple  of  the  premises,  taiL 
of  which  the  bankrupt  was  seized  as  tenant  in  tail  (1). 

A  party,  depositing  his  wife's  mortgage,  over  which  he  Deposit  of 
has,  j«re  mariti^  a  power  of  disposition,  in  order  to  secure  Jy  husbiuo?*** 
a  debt  due  from  himself,  may  make  a  good  alienation  to 
such  extent,  against  his  wife  surviving  (2)« 

And  it  has  been  decided  that  mortgagees  themselves  Transfer  of 
may,  pro  (onto  the  amount  due  to  them,  transfer  their  ^^^" 
deeds  into  the  hands  of  third  parties,  so  as  to  make  the 
deposit  available  against  the  assignees  of  the  depositor  (3). 
But  the  right  of  the  second  depositary  will,  under  such 
circumstances,  be  commensurate  only  with  the  interest  of 
the  party  originally  holding  them  (4). 

When  the  unexpired  term  in  a  house  and  the  goodwill  Deposit  of  lease 
of  a  business  in  it,  were  sold  in  a  creditor's  suit,  with  the  of  tiSe/^ 
consent  of  the  person  with  whom  the  lease  had  been 
deposited  as  a  security,  and  brought  a  price  less  than  the 
amount  of  his  debt,  it  was  held,  that  the  equitable  mort- 
gagee was  entitled  to  the  whole  of  the  purchase  money, 
whether  arising  from  the  value  of  the  goodwill,  or  from 
the  value  of  the  lease  independently  of  the  goodwill, 
*^  for  the  goodwill  of  the  business  is  nothing  more  than 

(1)  Bs  parte  Ro9e,  1  Mon.  &  M*A.  65 ;  ex  parte  Wiee,  2  Mon.  &  M'A. 
65 ;  see  6  Geo.  4,  c.  16,  s.  65,  whereby  the  commissioners  are  empowered  to 
make  sale  of  all  lands,  tenements  and  hereditaments,  whereof  the  bankrapt 
is  seised  of  any  estate  tail  in  possession,  reversion  or  remainder  (with  cer- 
tain exceptions,  where  the  reversion  Is  in  the  crown) ;  and  every  deed,  made 
in  pursuance  of  such  power,  is  declared  to  be  good  against  the  bankrapt, 
and  the  issue  of  his  body,  and  against  all  persons  whom  the  bankrupts,  by 
fine,  common  recovery,  or  any  other  meant,  might  cut  off  or  debar  from  any 
remainder,  reversion,  or  other  interest  in  or  out  of  the  said  lands,  tenements 
and  hereditaments. 

(2)  BaicM  ▼.  Dandy,  2  Atk.  207. 

(3)  Bx  parte  Smith,  I  Yes.  &  B.  518  ;  and  see  Wallwyn  ▼.  Amyneee  qf 
Shepherd,  4  Yes.  J.  119 ;  Hqoper  v.  Ramsbottom,  6  Taunt.  12. 

(4)  Jaekeon  ▼.  Butler,  2  Atk.  306 ;  Bell  v.  Taylor,  8  Sim.  216. 

l2 
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an  advantage  attached  to  the  possession  of  the  house, 

and  the  mortgagee,  being  entitled  to  the  possession  of  the 

house,  is  entitled  to  the  whole  of  the  advantage  (1). 

Husband,  be-        A  trustee,  under  a  marriage  settlement,  is  not  entitled, 

fore  his  mar-     |jy  ^^^  airreement  with  the  husband  before  the  marriage, 

riage,  can  give      "^        .     ®  . 

trustee  no  lien  to  a  lien  on  a  fund  settled  to  the  separate  use  of  the  wife, 
on  wifct  in^p?  during  the  joint  lives  of  the  husband  and  wife,  with  re- 
position to  ap.  mainder  to  the  survivor,  in  opposition  to  a  joint  appoint- 
der°a  powerln  ™ent  made  by  them,  under  a  power  reserved  in  the  set- 
settlement,       tlement;  for  the  property  is  the  wife'^s  only,  and  the 
husband  has  no  interest  in  it,  except  through  the  mar- 
riage, and  under  the  settlement.    The  trustee  can  conse- 
quently claim  no  right  beyond  the  interest  the  husband 
possessed ;  and  such  interest  of  the  husband  being  sub- 
jected to  a  power  of  appointment,  capable  of  defeating 
the  right  of  survivorship,    must,  when    exercised,  be 
carried  into  execution  by  the  trustee  (2). 
On  deeds  de-        Where  executors,  who  were  also  trustees  under  a  will, 
livered  bytrus-  agreed  to  ffive  to  One  of  the  residuary  legatees,  as  a  secu- 

tees  and  exe-  ^  n 

cutora.  rity  for  his  share,  a  legal  mortgage  of  real  estate,  part  of 

the  testator's  assets,  and  for  the  purpose  of  having  the 
mortgage  prepared,  delivered  the  title-deeds  to  his 
agents ;  it  was  held,  that  this  gave  him  an  equitable  lien 
on  the  property  against  the  executors,  though  not  as 
against  the  other  residuary  legatees  (3). 
Equiubie  ^^  ^^  equitable  mortgage  be  created  by  a  member  of 

mortgage  by     a  firm,  no  subsequent  alteration  of  the  firm,   or  new 

partners  not 

affected  by  arrangement  in  respect  of  the  property,  will  affect  the 
gtmtion  of  rights  of  the  mortgagee.  Thus,  where  a  bankrupt,  while 
in  partnership  with  another,  deposited  a  lease  with  a 
creditor,  and  the  partnership  was  afterwards  dissolved, 
under  certain  arrangements  made  between  the  bankrupt 
and  the  insolvent  partner,  the   equitable  mortgagee's 

(i)  Per  M.  R.  Cfhtuum  v.  Deweg,  5  Ruas.  29. 

(2)  MorrU  ▼.  Clarkton,  1  Jac.  &  W.  112. 

(3)  JToekiey  v.  Bantoek,  1  Russ.  141. 
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rights,  under  the  original  deposit,  were  held  to  be  un- 
altered (1). 

And  a  deposit  of  prirate  deeds  by  one  partner,  under  Deposit  of  pri- 
a  written  agreement,  to  secure  payments  made  for  him,  ^q^  partner/ 
unless  confined,  in  terms,  to  the  private  transactions  ot^^J^*^ 
the  depositor,  will  warrant  the  detention  of  the  deeds,  yanon  to  put- 
for  payments  made  on  behalf  of  the  partnership.    This  i^^ni^'P- 
point  was  decided  in  an  action  of  trover  (2),  brought  for 
the  recovery  of  title-deeds  deposited  on  the  terms  con- 
tained in  a  letter,  of  which  the  following  is  a  copy  : — 

"  Mr.  T.  Fbbek. 
**  Sir, — ^You  having  requested  me  to  afford  you  secu- 
rity in  the  dealings  which  you  have  toith  me,  I  have  this 
day  deposited  in  your  hands  the  title-deeds  to  lands  and 
property  in  Cheshire,  together  with  the  lease  of  two 
houses,  situate  in  Moor-street,  Saint  Ann's;  which  I 
agree  that  you  shall  hold  as  a  security  for  any  sums  of 
money  which  you  may,  at  any  time,  and  from  time  to 
time,  pay,  or  be  liable  to  pay,  or  guarantee  to  pay,  for 
me,  with  interest  and  commission,  and  other  lawful 
charges,  not  exceeding  the  sum  of  5,000Z. :  and  I  engage, 
on  request,  to  execute,  at  my  charges,  a  good  and  valid 
mortgage  to  you  of  the  lands,  &c. 

"  Yours,  &c., 

"  J.  C.  Starkey." 

Evidence  was  thereunder  admitted,  to  prove  that  by 
verbal  arrangement,  the  deeds  had  been  deposited  for 
the  purpose  of  discharging  an  account  due  to  the  equit- 
able mortgagee,  from  a  person  of  the  name  of  Barron ; 
and  that  Starkey  and  his  partners,  being  indebted  to 
Barron,  Starkey  had  called  with  him  upon  the  equitable 
mortgagee,  and  deposited  the  deeds  in  question,  on  the 

(1)  B»  parte  Booth,  2  Deac.  &  Chit  52. 

(2)  Cor.  Lord  Tenterden,  C.  J.,  Chuck  ▼.  Freen,  M.  &  M.  259 ;  tnd  see 
es  parte  Uoyd,  3  Mon.  &  Ayr.  604  ;  3  Deac.  311,  8.  C, 
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understanding  that  Barron's  account  should  he  reduced 
by  bills  on  Starkey  and  Co.,  which  should  be  negotiated 
by  the  mortgagee ;  and  it  was  on  account  of  such  bills, 
that  the  holder  of  the  deeds  claimed  to  detain  them. 

It  may,  however,  be  observed,  that  the  deposit  was 
confined  to  certain  dealings  referred  to  in  the  letter,  and 
in  the  view  of  the  parties  at  the  time  of  the  agreement. 
The  letter  itself  gave  the  defendant  no  authority  to  incur 
liability,  on  behalf  of  the  bankrupt,  by  indorsing  bills  or 
otherwise.  The  contemporary  parol  arrangement,  in 
pursuance  of  which  the  defendant  indorsed  the  bills,  was 
an  extrinsic  and  collateral  fact,  admissible  in  evidence,  in 
order  to  prove  that  the  liability  had  been  incurred  at 
the  request  of  the  depositor,  and  the  admission  of  this 
evidence  necessarily  brought  the  lien  within  the  transac- 
tions in  contemplation  of  the  parties  when  the  agreement 
and  the  deposit  were  made(l). 
Equitable  An  equitable  mortgage  may  subsist,  though  a  subse* 

eiist^^oogh^  quent  invalid  mortgage  of  the  premises  may  have  been 
subgequent  executed.  Thus,  where  an  equitable  mortgagee  took  a 
▼old.  ^^^  legal  assignment  of  the  mortgaged  premises,  but  the 
deed  was  not  registered,  pursuant  to  the  stat.  7  Anne, 
c.  20,  and  the  debtor  became  bankrupt,  and  the  assign- 
ment to  the  assignees  was  registered,  it  was  held,  that 
although  the  legal  assignment  to  the  creditor  was  void, 
still  the  equitable  mortgage  subsisted,  and  the  creditor 


(1)  Chuck  Y.  Freen,  M.  &  M.  261,  (note).  The  case  e* parte  Freen  and 
Morriee,  2  Glyn  &  J.  246,  was  cited,  in  which  the  Vice  Chancellor  had 
refused  to  establish  a  lien  on  the  deeds  in  question,  npon  a  petition  founded 
on  the  same  letter  of  g:uarantee ;  and  the  Vice  Chancellor  is  represented 
to  have  founded  his  judgment  on  the  following  reason,  yiz.  **  that  the  expres- 
sions in  the  letter  apply  throughout  to  J.  C.  Starkey  only  ;  that  if  the  peti- 
tioner's argument  prevailed,  there  was  no  limit  to  the  partnership  or  joint 
liability  to  which  it  might  be  extended.  That  it  might  be  extended  to  money 
adranoed  to  one  partner  on  account  of  the  partnership,  without  the  concur- 
rence or  knowledge  of  J.  C.  Starkey.'*  Ibid,  And  see  Garratt  t.  Handley, 
4  B.  &  C.  664  ;    7  D.  &  R.  144,  S.  C. 


fiQUITABLB   MORTGAOB8.  151 

was  entitled  to  retain  the  rents  received  by  him  subse- 
quently to  his  legal  assignment  (1). 

So,  when  a  legal  mortgage  was  executed  in  pursuance 
of  an  agreement  on  a  deposit  of  the  deeds,  but  after  an 
act  of  bankruptcy ;  it  was  held,  that  though  inoperative 
as  a  security,  it  did  not  merge  the  previous  equitable 
mortgage,  and  that  the  rights  of  the  mortgagee  revived  (2). 

The  rights  of  an  equitable  mortgagee,  by  the  deposit  Prior  equiubie 
of  title-deeds,  are  moreover  preferred  to  those  of  a  pur-  fcJS^^JbTO.- 
chaser  having  completed  the  purchase  with   notice  ofqjjoatp'if- 
such  equitable  incumbrance.     To  this  end,  he  may  be  notice, 
affected  by  notice  either  in   fact,  or  law.    Thus,  if  a 
vendor  being  asked,  acknowledges  to  the  purchaser  that 
the  deeds  are  in  the  possession  of  another  who  is  to  be 
postponed,  it  would  amount  to  crassa  negligentia  on  the 
part  of  the  latter,  to  make  the  purchase  notwithstanding, 
and  would    raise  an    unquestionable  inference  of  his 
knowledge  of  the  prior  incumbrance  (3). 

The  deposit  of  the  principal  title-deed  with  a  party,  as  Deposit  of  the 
security  for  a  debt,  the  others  being  left  in  the  hands  of  J^'^^Pj*^*^" 
the  depositor's  solicitors,  has  been  held  to  create  a  good 
equitable  mortgage  (4). 

And  where  parties,  who  afterwards  became  bankrupts.  Depositor 
deposited  with  their  bankers  mortgage  deeds  of  certain  dMul^d  sub- 
colonial  property,  for  securins:  a  floating  balance,  and  ■«i'>eiit  assign. 

n.  1  »  .  n    t  1   ,  ,  mcntofmort- 

afterwards  executed  an  assignment  of  the  mortgage  debt  gage  debt. 
**  in  addition  to  the  securities*'  then  held  by  the  bankers, 
though  without  making  any  assignment  of  the  mortgage, 
it  was  adjudged,  that  the  bankers,  nevertheless,  conti- 
nued equitable  mortgagees  of  the  mortgaged  property  (5). 

(1)  SmHpter  ▼.  Cooperf  2  B.  &  Ad.  223 ;   and  see  Mettaer  v.  Gilletpiif 
11  Ves.  J.  626  ;  Taylor  ▼.  Wheeler,  2  Salk.  449. 

(2)  Rg  parte  Hen>ey,  3  Deac.  547. 

(3)  mem  ▼.  Mill,  13  Ves.  J.  114  ;    and  see  Dryden  v.  Froet,  3M7I.  & 
C.  670. 

(4)  Bjc  parte  Chippendale,  1  Deac.  67. 

(5)  Ejc  parte  Smith,  2  Deac.  &  Chit.  271. 
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Sabseqnentiy  By  the  deposit  of  the  title-deeds  as  security  for  ad- 
torastofd^o-  '^c^^^s^  ^oi  only  the  interest  possessed  by  the  depositor 
sitor  passes  to  at  the  time,  but  any  subsequently  accruinir  interest  in 

for  it  is  a  clear  proposition,  that  any  new  interest  in 
premises  conveyed,  is  subject  to  precisely  the  same  equi- 
ties with  which  the  premises  are  clothed  in  the  hands  of 
the  equitable  mortgagee,  with  whom  the  deeds  relating 
to  them  are  deposited  (1). 
Mortgagee  of        Thus,  where  a  bankrupt  mortgagee  of  a  term  gave  an 
deeds  and ^ub?  ^9^^^^^®   mortgage,   and  subsequently  purchased  the 
sequentiy  pur-  equity  of  redemption,  the  equitable  mortgagee  was  de- 
of  re^N^Uon.  olared  to  be  entitled  to  security  on  the  proceeds  of  the 
sale  of  the  equity  of  redemption,  if  the  assignees  declined 
to  take  it  (2). 
Agreement  to       So,  where  a  party  has  entered  into  an  agreement  to 
whengnmtcML  deposit  a  lease  when  granted,  it  has  been  held  to  amount 

to  an  equitable  mortgage  (3). 
Deeds  left  And  where  deeds  have  been  deposited  under  a  promise 

to  foriiSI?^  to  forbear  suing  in  respect  of  an  existing  debt,  although 
for  a  debt  due.  for  the  purpose  of  preparing  a  future  mortgage,  an  equit- 
able mortgage  has  been  considered  to  be  created  (4),  for 
the  obvious  object  of  the  deposit  is  not  to  enable  the 
completion  of  a  legal  mortgage,  but  to  secure  a  debt 
already  due,  and  to  obtain  extension  of  the  period  for 
the  payment  of  it.  So,  it  has  been  held  that  an  incom- 
plete agreement  for  a  mortgage  operates  as  a  specific  lien 
against  creditors  on  the  death  of  the  party,  when  all  the 
engagements  are  to  be  arranged  (6). 

(1)  Ffctar  ▼.  Pkiipoti,  12  Price,  197. 

(2)  Bif  parte  IS^fn^U,  1  Mon.  &  Ayr.  620 ;  4  Deac.  &  Chit  29. 

(3)  Bx  parte  Orrett,  3  Mon.  and  Ayr.  153;  €9  parte  Bdwarde,  1  Deac. 
611 ;  es  parte  Jomee,  4  Deac.  &  Chit.  750 ;  ted  vide  WUHamt  ▼.  Laeae,  2 
Cox,  160 ;  Doe  d.  Maelm  v.  Roe,  5  Esp.  Rep.  105  ;  and  see  as  to  agreement 
to  deposit  renewed  lease,  ex  parte  Coombe,  4  Mad.  249. 

(4)  Keye  y.  WiUiame,  3  You.  &  C.  55. 

(5)  Bum  V.  Bum,  3  Yes.  J.  582. 
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Many  cases  have,  however,  determined  that  deeds  left  l>eedg  left  for 
avowedly  to  enable  a  mortgage  to  be  prepared,  cannot  prqM^!^^  ^ 
be  retained  as  security  for  a  pre-existing  debt,  though  mortgage, 
such  mortgage  is  to  be  made  in  consideration  of,  and  for 
the  purpose  of  securing  it  (1).    The  declared  purpose 
for  which  the  delivery  is  made,  negatives,  in  such  case, 
the  presumption  that  the  depositor  intended  to  create  an 
immediate  pledge ;  for  the  inference  adopted  in  esta- 
blishing liens  of  this  nature  is  excluded  by  the  very 
terms  of  the  delivery.     But  again,  a  contrary  doctrine 
has  been  maintained  in  other  cases,  and  a  deposit  for  the 
express  purpose  of  preparing   the  security  of  a  legal 
mortgage  has  been  held  to  amount  to  an  intention  to 
vest  an  immediate  interest  in  the  party  for  whose  benefit 
the  mortgage  is  intended  (2). 

The  grounds  of  the  conflict  in  these  cases  are  not  Conflicting 
easily  discovered.  In  the  earlier  cases,  the  decisions  ^f^"*^'*" " '® 
were  established,  when  an  anxiety  existed  among  the 
judges  to  restrict  the  latitude  to  which  the  doctrine  of 
equitable  mortgage,  by  the  deposit  of  title-deeds,  had 
been  extended.  Hence,  perhaps,  arose  a  limitation  of 
the  rule,  so  soon  as  any  distinction  would  justify  a  depar- 
ture from  its  general  application.  It  is  not,  however,  so 
easily  to  be  explained,  why  the  authorities  have  since 
conflicted,  and  the  doctrine  has  been  again  relaxed. 
The  cause  which  prevented  the  abrogation  of  the  general 
rule,  when  universally  deemed  an  inroad  upon  an  ex- 
isting statute,  was  the  authority  of  earlier  precedents ; 
no  precedent,  however,  existed  against  cofistruing  the 
delivery  of  deeds  for  the  purposes  of  a  mortgage,  as  a 
contract  for  conveyance,  rather  than  a  deposit,  and  the 
same  learned  judges  by  whom  this  limited  construction 

(1)  Norru  v.  WiUtmtfmt  12  Ves.  J.  192 ;  Briieek  ▼.  Mimnert,  9  Mod. 
Rep.  284  ;  ex  parte  Bultnl,  2  Cox,  243  ;  Brander  ▼.  Bohit  Prec.  Clian.,  2/5. 

(2)  Ex  parte  Wright,  19  Yes,  J.  258;  ex  parte  Bruce,  1  Rose,  374  ; 
Edge  ▼.  Worthington,  1  Cox,  211  ;  Hockley  ▼.  Bantock,  1  Ross.  141. 
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has  been  since  overruled  were  amongst  the  foremost, 
and  most  vehement,  in  their  disapproval  of  the  general 
doctrine  (1).     It  remains  yet  to  be  seen  which  of  these 
irreconcileable  decisions  is  to  be  adopted. 
Deeds  left  for  a     If  deeds  be  deposited  for  a  specific  loan,  particularized 

^MotbJ l^'  **  *^®  ^™®'  ^^^y  cannot  be  detained  by  the  lender  for  a 
tended  to  a  dif-  different  loan.    Thus,  when  deposited  for  securing  £150 
ferent  one.       ^^  y^  advanced  in  cash  by  discounting  bills,  and  £160  in 
goods,  it  has  been  held  that  the  security  cannot  be  ex- 
tended to  £162  in  cash  advanced  (the  additional  £12 
being  for  interest  and  stamps  on  a  renewed  bill),  although 
only  £63  was  advanced  in  goods ;  but  must  be  limited 
to  the  £150  in  cash,  and  £63  in  goods  (2). 
Deposit  by  a         A  deposit  of  title-deeds  by  a  simple  contract  debtor  of 
crown;  when     *®  crown  is  not  affected  by  his  prior  debts,  if  made  for 
available  as      securing  part  of  the  purchase  money  to  be  paid  in  con- 
s^e  contract  sideration  of  other  lands  sold  to  him  ;  and  even  though 
debts.  he  may  have  given  his  bond  to  the  vendor  for  the  whole 

amount.  Nor  is  it  necessary  that  the  deposit  should  be 
accompanied  by  an  agreement  to  execute  a  legal  mort- 
gage, if  it  be  shown  that  the  object  and  intent  of  the 
deposit  was  the  security  of  the  money.  And,  if  the 
lands  affected  by  such  deposit  be  seized  by  the  crown 
for  its  debt,  the  court  will  order  the  equitable  mortgagee 
to  be  paid  out  of  the  proceeds  of  the  sale,  before  the 
crown  is  satisfied  (3). 
Not,  ifmort-        But  an  equitable  mortgage  by  an  accountant  of  the 

noS*<»  oTexist.  ^^^^^y  *^  ^^^  hands  of  oue  who  has  an  opportunity  of 
ing  or  probable  knowing  thdt  the  depositor  is,  or  may  become,  a  debtor 
^  ^'  of  the  crown,  is  not  available  against  an  extent  (4). 


(1)  Per  Lord  Kenyon  and  Lord  Eldon  in  cases  cited,  ante, 

(2)  Bs  parte  Hannm,  re  Transfield,  1  Deac.  and  Chit.  407. 

(3)  Casberd  v.  Ward,  6  Price,  411.  The  equitable  mortgagee  in  thia 
case,  proceeded  by  bill  against  the  purchaser,  the  assignee  of  the  term,  the 
person  against  whom  the  extent  issued,  and  the  Attorney-General. 

(4)  Broughton  v.  Davis^  and  same  v.  Att,  Oen,  1  Price,  216. 
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An  agreement  (by  recital  in  a  bond)  on  the  part  of  a  Against  a  sub. 
person  borrowing  money,  that  certain  freehold  and  lease-  'nSig  debrdue 
hold  property  shall   stand  pledged  for    the  repayment  to  the  crown, 
of  the  loan,  accompanied  by  a  delivery  of  the  title-deeds, 
amounting  in  equity  to  a  mortgage,  or  right  to  a  mort- 
gage, creates  a  lien,  binding  as  against  the  prerogative 
lien  of  the  ctown  in  respect  of  a  debt  accruing  due  to 
the  king  subsequently,  and  the  equitable  mortgagees  are 
entitled  to  be  first  paid  their  principal  and  interest  out 
of  the  produce  of  the  sale  of  the  premises,  the  property 
of  the  crown  debtor,  seized  under  an  extent  in  chief  (1). 

An  equitable  mortgage,  it  is  conceived,  would  take  semdie,  Eqait- 
priority  over  a  lien  for  the.  amount  of  unpaid  purchase  ^  "ev2f*^ 
money,  as  against  the  vendor.    The  point  was  early  against  trust  or 
before  the  court  (2),   but  as  the  case  was  decided   on  ^i^nfajj^u, 
another  ground,  no  decision  in  this  respect  was  therefore  of  vendor,  for 
obtained.     In  a  subsequent  case,  the  declaration  of  trust  J^     *  "**' 
of  a  term  in  favour  of  a  person  was  held  tantamount  to 
an  assignment ;  unless  such  a  subsequent  incumbrancer 
bond  fide,  and  without  notice,  procured  an  actual  assign- 
ment, and  the  custody  of  the  deeds  respecting  the  term, 
with  a  declaration  of  the  trust  of  it,  in  favour  of  a  se- 
cond incumbrancer,  was  held  equivalent  to  an  actual 
assignment  of  it ;  and  therefore  gave  him  an  advantage 
over  the  first  incumbrancer,  which   equity  would  not 
take  from  him  (3). 

"  It  must  at  one  view  be  seen,"  observes  Sir  Edward 
Sugden  (4),  **  how  strong  the  analogy  is  between  the 
point  in  question  and  this  case.  The  only  difierence 
between  them  appears  to  be,  that  in  the  case  decided, 
both  the  trusts  were  declared  by  the  parties ;  whereas, 

(1)  Fecior  v.  PMlpott,  12  Price,  197. 

(2)  See  Naime  ▼.  Prwote,  6  Ves.  J.  752 ;  2  Ves.  &  B.  149. 

(3)  Stanhope  v.  Earl  Vemey,  Butler's  note  (1)  to  Co.  Litt.  290,  b.,  Ch. 
July  27,  1761 ;  and  see  Frere  v.  Moore^  8  Price,  475. 

(4)  Sugd.  Vend.  vol.  .3,  p.  217,  10th  edit. 
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in  the  case  under  consideration,  the  trust  or  lien  is 
raised  by  equity,  and  not  by  express  declaration,  and 
the  trust  or  equitable  mortgage  is  generally  created  by 
the  declaration  of  the  parties ;  which  circumstance,  if  it 
turn  the  scale  either  way,  is  certainly  in  iaTOur  of  the 
mortgagee,  who  has,  equally  with  the  vendor,  an  equity, 
and  does  not,  like  the  vendor,  claim  contrary  to  his  own 
acknowledgment  by  his  conveyance.** 

In  one  case(l)  where  the  like  question  arose,  the  legal 
fee  being  outstanding  in  a  trustee  for  securing  annuities, 
the  court  held,  that  under  the  particular  circumstances, 
as  both  were  equities,  priorities  must  rank  according 
to  time,  and  the  equitable  mortgage  was  postponed  to 
the  lien,  but  the  principle  admitted  in  that  decision 
would  not  seem  to  be  at  variance  with  the  authority 
above  referred  to,  and  it  did  not,  in  fact,  appear  that 
there  had  even  been  a  deposit  of  the  deeds. 
Dqxmtforfa-      When  deeds  are  deposited  for  the  purpose  of  obtaining 

emtitiM^hoider  ^^^'^  Credit,  the  person  in  whose  hands  they  are  placed 
to  no  lien  for  has  no  lien  upon  them  for  what  is  due  to  him  in  respect 
M  ^^'"tin  '  of  monies  previously  advanced  (2).  But,  as  before  ob- 
for  farther  ad-  served,  a  present  deposit  may  be  extended  as  security  for 
^*^'  all  further  advances.    And  where  a  firm,  with  whom 

equitable  mort- deeds  have  been  deposited,  upon  a  verbal  agreement, 
gageescfaanged,  \^^  been  changed,  the  deposit  may  be  enlarged  by  a  sub- 
verbal  agree-  sequent  verbal  agreement,  or  by  implication,  for  the 
ment  sufficient,  security  of  a  new  sum  (3). 

Deposit  may  So,  if  a  deposit  be  made  to  secure  the  payment  of  bills 
adwmowif*"*  ^^  exchange  accepted  for  the  accommodation  of  the 
intention  can    depositor,  and  the  bills,  when  due,  are,  at  his  request, 

be  implied. 

(1)  Maekreth  ▼.  Symmotu,  15  Yes.  J.  329. 

(2)  Motmifbrd  v.  Seott,  1  Tom.  &  R.  274  ;  ex  parte  Whitbrtad,  19  Yes. 
J.  209 ;  ex  parte  Martin,  4  Deac.  &  Chit.  457. 

(3)  Ex  parte  Lloyd,  1  Glyn  &  J.  389 ;  ex  parte  Kenemgten,  2  Yes.  &  B. 
79  *,  2  Rose,  188  ;  and  see  ex  parte  Langeton,  17  Yes.  J.  227 ;  ex  parte 
Hooper,  19  Yes.  J.  477. 
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renewed,    the    deposit    will    extend    to    the    renewed 
bills  (1). 

Bat,  it  would  seem,  that  a  solicitor  cannot  take  secu-  Solicitors  can- 
rity  by  the  deposit  of  deeds,  for  bills  of  costs  before  ^if^f^^^;^ 
they  are  incurred,  and  a  petition  for  sale,  by  an  equita^  incurred, 
ble  mortgagee,  under  such  circumstances,  has  been  dis- 
charged by  the  court  (2). 

The  remedy  of  equitable  mortgagees  to  compel  an  Remedy  of 
actual  conveyance,  or  sale,  or  foreclosure,  of  the  property  !2gJl^to  w^- 
comprised  in  the  deeds  deposited  with  them,  in  those  pel  tale,  &c. 
cases  where  the  depositors  have  not  subsequently  become  ^p^"^ 
bankrupt,  is  by  bill  in  equity.     Under  this,  a  decree  may  ensued. 
be  obtained  empowering  the  depositor  to  redeem  within 
a  prescribed  period,   and    in   default,   authorizing  the 
mortgagee  to  sell ;  or  the  court  will  sometimes,  under 
particular  circumstances,  direct  an  immediate  sale  (3). 

The  general  rule  adopted  by  the  court  as  to  the 
redemption  of  mortgages,  whether  legal  or  equitable, 
seems,  however,  to  restrict  a  sale  of  the  property  in  mort^ 
gage  till  the  lapse  of  six  months  after  default  in  pay- 
ment, or  death  of  the  mortgagor;  and  neither  the  incon- 
venience arising  from  this  delay,  nor  the  fact  that,  as  the 
principal  debt  does  not  meanwhile  carry  interest,  there 
is  no  compensation  for  the  delay  as  in  ordinary  cases,  is 
considered  a  sufficient  ground  for  an  immediate  sale  (4). 

An  exception  to  this  rule  is,  where  the  estate  has 
vested  in  an  infant  heir,  and  a  sale  appears  to  the  court 
to  be  more  beneficial  to  him  than  a  foreclosure  (5). 

It  was  formerly  considered  that  a  party  having  a  title  Liabilities  of 

equitable  mort* 

(1)  Ss  parte  Sihmer,  1  Deac.  &  Chit  403. 

(2)  /OMf  V.  TVfep,  Jac.  322  ;  PUcker  v.  Bigby,  9  Price,  79 ;  WUUamt 
V.  Pifigoi,  Jac.  602  ;  w  parte  LoMng^  2  Mon.  k,  Ayr.  381 ;  es  parte  Wake, 
3  Mon.  &  Ayr.  329. 

(3)  Bx  parte  Topham,  1  Mad.  38  ;  Pakn  y.  SmUk,  2  Myl.  &  K.  417  ; 
Parker  v.  HoueefUld,  ibid.  419 ;  Bailey  y.  Gouid,  cited  2  You.  &  C.  730  ; 
Broeklehuret  y.  Jeeeop,  7  Sim.  439  ;  Thorpe  y.  Oarteide,  2  You.  &  C.  730. 

(4)  MiUer  y.  Woode,  1  Keen,  16. 

(5)  Scholefield  y.  Heafield,  7  Sim.  669 ;  8  Sim.  470 ;  PHee  y.  Carver, 
3  Myl.  &  C.  157. 
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gagees  to  rent  in  eqaity  to  have  a  legal  assignment  of  leasehold  pre* 
and  covenanto.  ^jg^g^  ^^s  bound,  during  his  possession,  to  a  performance 
of  the  covenants,  and  he  would  therefore  be  compelled 
to  take  an  actual  assignment,  where  such  was  requisite, 
in  order  to  enable  the  landlord  to  maintain  an  action 
upon  the  covenants  (1)* 

Thus,  where  the  deposit  was  of  title  deeds  containing 
a  covenant  to  rebuild  certain  premises  in  demise  within 
a  stated  period  (1),  or  for  the  payment  of  a  stipulated 
rent  (2),  or  to  erect  a  number  of  houses  according  to  a 
particular  plan  (3). 

The  authority  of  these  cases  has  been,  however,  im- 
pugned by  a  more  recent  decision  (4).  "  The  utmost 
effect  of  the  deposit  of  a  lease,"  observes  the  Vice  Chan- 
cellor, in  the  case  referred  to,  **  is  to  create  a  contract  to 
assign  the  interest  of  the  lease  to  the  depositary ;  and  a 
man  is  not  obliged,  because  he  has  a  contract,  to  take 
an  assignment.  He  is  at  liberty  to  exercise  his  option  ; 
and  unless  he  does  so,  by  filing  a  bill  of  foreclosure,  or 
where  there  is  an  express  agreement  for  a  sale,  by  taking 
steps  to  effect  the  sale,  and  filing  a  bill  for  specific  per- 
formance, he  stands,  to  all  intents  and  purposes,  in  the 
character  of  a  total  stranger  to  the  tenancy,  and  with 
him  the  landlord  has  no  right  to  interfere."  The  Vice 
Chancellor  applies  these  remarks  to  cases  of  mere  depo- 
sit, unaccompanied  by  actual  possession  on  the  part  of 
the  depositary ;  and  it  would  seem  to  be  now  decided, 
that  under  such  circumstances,  no  liability  attaches, 
under  which  he  can  be  compelled  to  perform  the  cove- 
nants of  the  lease. 
When  powes-  If  possession  be  actually  taken  by  the  equitable  as- 
lion  taken.       signee  of  leasehold  premises,  a  liability  to  payment  of 

(1)  Luciu  y.  Comerford,  1  Yes.  J.  235 ;  3  Bro.  C.  C.  166,  S,  C. 

(2)  Flights.  BentUy,  7  Sim.  149. 

(3)  JmMni  v.  Portmam,  1  Kee.  435. 

(4)  Moare9  y.  Choat,  8  Sim.  508;  3  Jurist,  220,  S.  d  Jarman's  Pre. 
cedents  of  Conyeyances,  yol.  5,  p.  133,  3rd  edit. 
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the  rent  attaches  meanwhile,  but  such  liability  may  at 
any  time  be  discharged  by  yielding  up  the  tenure,  in  the 
same  manner  as  a  legal  assignee  of  such  premises  may 
exonerate  himself  from  further  payment,  by  assigning 
over  his  interest  to  a  mere  pauper  (1). 

The  validity  of  deposits  by  parties,  who  have  subse- Rjg^^tso'equit- 
quently  become  bankrupt,  has  been  admitted  in  a  long  agatnst  bank- 
series  of  cases  (2).     In  considering  the  rights  and  reme-  "^P^* 
dies  of  equitable  mortgagees,  under  such  circumstances, 
as  against  the  assignees  of  the  depositor,  I  shall  endea- 
vour to  define, 

Ist.  Their  remedy  by  proof  under  the  fiat : 

And  2ndly.  The  mode  to  be  adopted  for  the  purpose 
of  obtaining  an  order  for  the  sale  of  the  premises  in 
mortgage. 

By  the  statute  6  Geo.  4,  c.  16,  s.  108,  it  is  enacted,  6  Geo.  4,  c.  16, 
that  "  no  creditor,  having  security  for  his  debt,  or  "* 
having  made  any  attachment  in  London,  or  any  other 
place,  by  virtue  of  any  custom  there  used,  of  the  goods 
and  chattels  of  the  bankrupt,  shall  receive  upon  any 
such  security  or  attachment  more  than  a  rateable  part  of 
such  debt,  except  in  respect  to  any  execution  or  extent 
served  and  levied  by  seizure  upon,  or  any  mortgage  of,  or 
lien  upon,  any  part  of  the  property  of  such  bankrupt, 
before  the  bankruptcy." 

Securities  by  way  of  equitable  mortgage  or  lien,  are  Securities  not 
not  relinquished  by  proof  of  the  creditor's  debt,   but  J^f  ^dcbt  ^ 
before  he  tenders  his  proof,  he  ought  either  to  have  sold  vtnderfiat. 
the  subject  of  the  security,  or  to  have  obtained  an  order 
empowering  him  to  take  the  security  at' a  valuation,  and 
to  prove  for  the  balance. 

(1)  Faffg  V.  Dobi€,  3  You.  &  C.  96. 

(2)  /ofietv.6t66oiw,9Ve8.J.411;  Mankkoui€Y.CorporaiumqfBe4ftfrd, 
17  Vea.  J.  380 ;  empatU  Mmmtford,  14  Yes.  J.  606 ;  Htmk^ff  t.  Vtmon, 
2  Cox,  10 ;  Irot  Me  «r  partt  Aituwartk,  3  Mon.  &  Ayr.  451 ;  where,  on  it 
appearing  that  the  depositary  had  acquired  the  deedg  under  a  fraudulent  pre- 
ference, he  was  ordered  to  deliver  them  up. 
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Equitable  An  equitable  mortgagee  of  one  partner  for  a  debt  due 

mortga^from  fj.^^  ^jj^  other,  may  prove  his  debt  aeainst  the  separate 

one  putner  for  rtii»i  ••  i  • 

debt  dae  from  estate  of  the  latter,  without  givmg  up  the  security 

^^oTe***^"'™'^  against  the  first  (1) ;  or,  if  the  debt  be  a  joint  debt,  and 

the  Utter,  and  one  partner  die,   he  may,    under  like  circumstances, 

retam  ■ecunty :  p^^^  against  the  surviving  partner,  who  has  become 

a  joint  debt,     bankrupt,  without  yielding  up  or  selling  his  security  (2). 

Bankrupt  act,       The  Statute  6  Geo.  4,  c.  16,  s.  70,  empowering  the 

^^•^'^•^^' redemption,  by  a  bankrupt's  assignees,  of  conditional 

estates,  granted  by  him  prior  to  his  bankruptcy,  ez- 

pre3sly  includes  the  pledge  of  real  estates  by  the  deposit 

of  deeds,  and  authorizes  the  assignees,  after  tender  or 

payment  of  the  money  due  in  respect  of  such  pledges,  to 

sell  and  dispose  of  the  property  for  the  benefit  of  the 

creditors  generally. 

This  statute  has  removed  the  great  disinclination  that 
was  formerly  felt  to  give  effect  to  the  deposit  of  title- 
deeds,  as  against  the  assignees  of  a  bankrupt  (3). 
Sale  authoriied  If  satisfied  of  the  claim  of  the  equitable  mortgagees, 
by  the  court  j^^  j  there  be  no  subsequent  claimant  of  the  equity  of  re- 
demption who  dissents  from  a  sale  (4),  the  court  will 
afford  them,  in  substance,  the  benefit  of  the  order  of 
Lord  Loughborough  (8  March,  1794),  empowering  a  sale, 
though  not  actually  within  its  terms  (5). 

(1)  Bjp  parte  Mofen,  I  Deac.  &  Chit.  3S. 

(2)  Bx  parte  Bowden,  1  Deac.  &  Chit.  135. 

(3)  E» parte  Hai§h,  11  Yes.  J.  404. 

(4)  Ex  parte  Topham,  1  Mad.  38. 

(5)  Ea^  parte  QaHmtt,  2  Rom,  78 ;  Pom  v.  SmUh,  2  MyL  &  K.  417  ;  and 
cases  cited  poet^  page  162,  note  (1).  The  general  order  applies,  in  &ct,  to  legal 
mortgaget  only,  «r  parte  Payler,  16  Ves.  J.  434  ;  and  it  was  held,  that  an 
eqnitable  mortgagee  was  not  entitled  to  the  cost  of  his  application  to  have 
the  property  sold,  although  it  was  owing  to  the  bankmptcy  that  a  regular 
mortgage  was  not  made.  Anon.  2  Mad.  281 ;  but  in  sidMeqnent  cases,  «r 
parte  Brighieni,  1  Swans,  3  ;  ex  parte  Trew,  3  Mad.  372 ;  ex  parte  Wany, 
19  Ves.  J.  472  ;  ex  parte  Sykee,  Buck.  349,  petitions  to  haye  the  premises 
sold  have  been  grsnted,  and  the  costs  of  the  application  allowed,  where  the 
deeds  have  been  held  under  a  written  agreement  or  memorandum,  but  not 
otherwise. 
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By  such  order  it  was  directed,  that  upon  application  to 
the  commissioners  by  any  person  claiming  to  be  mortga- 
gee of  any  part  of  the  bankrupt's  estate  or  effects,  the 
commissioners  should  inquire  whether  such  person  was  a 
mortgagee,  and  for  what  consideration,  and  under  what 
circumstances;  and  if  the  commissioners  should  find  that 
such  person  was  a  mortgagee  of  any  part  of  the  bankrupt's 
estate  or  effects,  and  no  sufficient  objection  appeared  to  his 
title  to  the  sum  claimed  by  him  under  the  mortgage,  they 
should  then  proceed  to  take  an  account  of  the  principal, 
interest,  and  costs,  due  upon  such  mortgage,  and  of  the 
rents  and  profits  received  by  such  mortgagee,  if  in  pos- 
session ;  and  that  the  commissioners  should  then  cause 
due  notice  to  be  given  in  the  London  Grazette,  and  in  such 
other  of  the  public  papers  as  they  should  think  fit,  when 
and  where  the  said  mortgaged  premises  were  to  be  sold 
before  them,  or  by  public  auction  at  any  other  place,  if 
they  should  so  think  fit,  and  that  such  sale  be  made  ac- 
cordingly ;  and  that  all  proper  parties  should  join  in  the 
conveyance  to  the  purchaser,  as  the  commissioners  should 
direct.    And  it  was  further  ordered,  that  the  moneys 
arising  from  such  sale  should  be  applied,  in  the  first 
place,  in  payment  of  the  expenses  attending  such  sale ; 
and  then  in  pajrment  and  satisfaction  of  what  should  be 
found  due  to  such  mortgagee,  for  principal,  interest,  and 
costs,  and  that  the  surplus,  if  any,  be  paid  to  the  assig- 
nees; but,  in  case  the  moneys  arising  from  such  sale 
should  be  found  insufficient  to  pay  what  should  be  found 
due  to  such  mortgagee,  then,  that  such  mortgagee  should 
be  admitted  a  creditor,  under  the  commission,  for  the 
deficiency,  and  receive  dividends  rateably  with  the  rest  of 
the  creditors;  but  so  as   not  to  disturb  any  dividends 
already  made.    And  for  the  better  making  of  such  inquiry, 
and  taking  of  such  account  as  aforesaid,  and  making  a 
title  to  such  purchasers,  it  was  further  ordered,  that  all 
parties  should  be  examined  by  the  commissioners^  upon 
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interrogatories  or  otherwise,  and  should  produce  to  the 
commissioners,  upon  oath,  all  deeds,  papers,  and  writings, 
in  their  respective  custody  or  power,  relating  to  the  estate 
and  effects  of  the  bankrupt,  as  the  commissioners  should 
direct. 
On  petition  to      Creditors,  with  whom  a  bankrupt  has  deposited  the 
m.S^iS^B**^^^  title-deeds  of  estates  as  security  for  their  debt,  may  there- 
may  obtain       fore,  upon  petition  to  (he  court,  if  it  be  satisfied  of  their 
°  ^         ^'    claims,  obtain   an   order  that  the  commissioners  shall 
ascertain  what  is  due  to  them  in  respect  of  their  mort- 
gages— ^that  the  property  be  sold — ^the  produce  applied 
towards  payment  of  expenses,  and  of  what  shall  be  found 
due  to  such  equitable  mortgagees  for  principal,  interest, 
and  costs — and  that  they  shall  prove  for  any  balance  that 
may  be  found  due  to  them  (1). 
Court  wiUde-       The  court,  in  general,  will  not  refer  it  to  the  com- 
Mvdtable  mort-  missioners  to  ascertain  the  existence  of  an  equitable  mort- 
gage ia  esub-  gage,  but  will  itself  decide  the  question  (2) ;  and  when 
the  equitable  mortgage  is  established,  a  reference  is  made 
to  the  commissioners  to  take  an  account  of  what  is  due 
upon  it  (3). 
Wiu  not  order       In  case  there  be  a  subsequent  mortgagee  of  the  equity 
there^^Bub-  ^^  redemption,  who  objects  to  it,  there  is  no  authority, 
leqnent  mort-   on  the  petition  of  an  equitable  mortgagee,  by  deposit  of 
tenting.  '        deeds,  to  order  a  sale  of  the  estate ;  his  proper  remedy 

being  by  bill  (4). 
Nor  where  Nor  will  the  court  interfere  to  order  the  sale  of  equit- 

there  ia  any 
diapute  ; 

(1)  Ss  partt  OwbtUit  2  Roee,  7S  ;  «r  parte  Jtimingt,  2  Swans.  3S0 ; 
«r  parte  Hodgeon,  1  Glyn  &  J.  12  ;  ex  parte  Meux,  ib,  116 ;  e«  parte 
ZJoydf  ib,  389 ;  ex  parte  Alexander,  i!b.  409  ;  ex  parte  Wetherell,  1 1  Vei. 
J.  398  ;  ex  parte  Langetm,  11  Ves.  J.  ^0 ;  ex  parte  AneUy,  Buck,  292  ; 
ar  parte  Fleker,  3  Mad.  38  ;  ex  parte  Payler,  16  Ves,  J.  494  ;  Aidu 
B.  L.  121. 

(2)  Bx  parte  Smith,  1  Deac.  &  Chit.  441. 

(3)  Ex  parte  Jemunge,  1  Mad.  334;  2  Swans.  360. 

(4)  Bx  parte  Topham,  1  Mad.  38  ;  2  Kose,  446. 
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able  mortgages,  Id  cases  where  there  is  any  dispute  (1); 

nor,  in  the  case  of  adverse  claimants — one  claiming  as  Nor  where 

equitable  mortgagee,  and  the  other  under  a  prior  lease,  ^JJJ^t, . 

made  by  the  bankrupt  of  the  same  property,  where  the 

estate  of  the  bankrupt  has  no  interest  in  the  question  (2) ; 

nor,  where  the  circumstances  are  suspicious — as  where  Nor  where  cir- 

the  mortgage  has  been  created  shortly  before  the  bank-  mortgage  ene- 

ruptcy,  for  a  very  old  debt,  for  which  no  interest  has  pidona ; 

been  paid,  or  where  the  transaction  appears  to  have  been 

usurious  (3) ;  nor,  where  it  will  become  necessary  to  enter  Nor  where  ne- 

into  partnership  accounts  (4) ;   nor,  where  deeds  have  S^o^partna^ 

been  deposited  twelve  years,  without  any  memorandum,  «^»P  «Jcoimti; 

and  the  bankrupt  is  dead  (6) ;  nor,  where  the  deposit  is  j^Jhai^been 

to  cover  future  as  well  as  present  bills  of  cost  due  to  a  deposited  a 

1*   «.       ,c\  long  period  and 

solicitor  (6).  bankroptdead; 

Nor  will  the  court  order  the  sale  of  an   equitable  Nor  a  sale  by 
mortgage,  by  private  contract,  though  the  commissioners  S^'but  com- 
may  make  such  direction,  if  they  think  it  expedient  (7)  ;  missioners  wiU 
or  they  may  consent  to  abandon  the  property ;  but,  in  ""*  ®  ** 
such  case,  the  court  requires  an  affidavit  to  show  that 
the  abandonment  will   be   for  the  benefit  of  the  cre- 
ditors (8). 

Where  all  parties  agree  to  the  sale,  no  order  is  neces-  Where  parties 
sary  for  that  purpose  (9).  ^S^^"^"" 

Where  an  equitable  mortgagee  is  also  assignee,  a  soli-  When  eqidta^ 

ble  mortgagee 

(1)  Bx  parte  Athoood,  2  Mon.  &  A3rr.  24 ;  S.  P.  tx  parte  Aple,  1  Mon. 
&  Ayr.  621. 

(2)  Ex  parte  Royde,  3  Deac.  &  Chit.  292. 

(3)  Ex  parte  Dewdney,  2  Mon.  &  Ayr.  72  ;  ex  parte  Nimn  re  Jarmain, 
1  Deac.  393 ;  and  ex  parte  Aintworth,  3  Mon.  &  Ayr.  451. 

(4)  Bx parte  Broadbent,  1  Mon.  &  Ayr.  635  ;  4  Deac.  &  Chit.  3,  Cross, 
J.  dUeentiemte. 

(5)  Bx  parte  Jonee,  3  Mon.  &  Ayr.  347. 

(6)  Ex  parte  Wake,  3  Mon.  &  Ayr.  329 ;  2  Deac.  352. 

(7)  Ex  parte  Ladhroke,  1  Mon.  &  Ayr.  3S4. 

(8)  Ex  parte  Wright,  1  Deac.  &  Chit.  573. 

(9)  Bx  parte  Whitbread,  3  Deac.  311. 

M  2 
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aiao  assignee,    citor  Will  be  appointed  to  take  the  account  and  conduct 

poTnted°to'sdi.  *^e  sale  (1). 

Rent  to  be  paid     An  equitable  mortgagee,  after  sale  of  leasehold  pro- 

out  of  proceeds,  perty^  is  bound  to  satisfy  a  distress  for  rent,  out  of  the 

Costs  of  proceeds  of  the  sale  (2) ;  but  he  cannot  deduct  the  costs 

no? to'bedc-    ^^  *"  action  brought  for  recovery  of  the  money  lent  by 
ducted.  him  (3),  nor  the  costs  to  which  he  has  been  subjected  in 

the  defence  of  an  extent  in  aid  (4). 
Eqaitabie  An  equitable  mortgagee  is  not  entitled  to  the  rents* 

entltWto"*^*  &c.,  prior  to  the  date  of  the  order  for  sale,  notwithstand- 
renu,  &c.  prior  ing  notice  to  the  tenants  (5) ;  but  where,  prior  to  the 
^    e,  ezcep ,  bankruptcy,  the  mortgagor  absconds,  and  an  equitable 
mortgagee  of  part  of  the  property  takes  possession  of 
that  part  from  an  agent,  and  a  fiat  issues  against  the 
mortgagor,  and  then  the  solicitor  to  the  fiat,  on  behalf  of 
the  creditors  and  the  equitable  mortgagee,  jointly  ap- 
points the  same  agent  to  manage  the  whole  property, 
which  agent  is  subsequently  adopted  by  the  assignees, 
the  mortgagee,  though  also  the  petitioning  creditor,  i^ 
entitled  to  the  rents  from  the  time  of  his  first  taking 
possession  (6). 
And  except,         So,  where  a  common  order  of  sale  was  accompanied 
^^'  by  a  reference,  to  ascertain  the  date  of  the  deposit  of  the 

deeds,  and  the  certificate  agreed  with  the  statement  of 
the  equitable  mortgagee,  it  was  held,  that  he  was  en- 
titled to  the  rents  accruing  between  the  original  order 
and  the  time  of  sale  (7). 

(1)  Bx  parte  XMt,  2  Deac.  &  Chit.  364  ;  t»  parte  Cfowdrf,  2  Olyn  &  J. 
272. 

(2)  Sx  parte  OocJte,  3  Deac.  &  Chit.  8. 

(3)  B»  parte  Fletcher,  1  Mon.  454. 

(4)  Br  parte  Stevent,  2  Mon.  &  Ayr.  31. 

(5)  Sx parte  BarreU,  3  Mon.  &  Ayr.  439 ;  4  Deac.  &  Chit.  85,  8.  C.  ; 
e»  parte  Alexander,  2  Glyn  &  J.  275  ;    ex  parte  Seott,  3  Mon.  &  Ayr.  592. 

(6)  Sx  parte  Sigmoid,  2  Mon.  &  Ayr.  16;  4  Deac.  &  Chit.  259,  S,  C: 
2  Mon.  &  Ayr.  214  ;  2  Deac.  &  Chit.  398. 

(7)  Sx  parte  Thorpe,  3  Mon.  8c  Ayr.  441  ;  4  Deac.  &  Chit.  85,  S.  C, 
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The  general  rule  is,  that  the  rents  are  to  be  received  The  right  to 
from  the  date  of  the  order  for  sale  only,  from  which  crueTfromdau 
time  the  depositary  is  entitled  to  the  appointment  of  a  o^  the  order, 
receiver  (1). 

But  an  equitable  mortgagee  is  entitled  to  receive  and  W^t  of  equi- 

,  ,  gf    _  ,  table  mortgagee 

retam  the  accrumg  rents  of  the  property  m  mortgage,  to  recei?e  renta 
even  under  verbal  authority,  so  long  as  it  be  unrevoked  *??•'  diBchaige 

,,,  ,  rtiii  Ai«  1  .         ™  iDBoWent 

by  the  depositor  of  the  deeds.  And  since  the  assign-  debtor. 
ment  of  the  real  and  personal  estate  and  effects  of  an 
insolvent  debtor,  under  the  7  Oeo.  4,  c.  57,  passes  to  the 
assignee  only  what  the  insolvent  is  entitled  to,  at  law 
and  in  equity,  the  assignee  cannot  recover  from  a  creditor, 
having  such  security,  the  rents  received  by  him  subse- 
quent to  the  discharge  of  an  insolvent  debtor,  under  a 
verbal  authority  for  that  purpose,  previously  given  (2). 

As  mere  possession  of  the  title-deeds  of  an  estate,  if  no  Memorandum 

.1  1^       1  •  J.-  'j%  of  deposit  not 

other  purpose  be  shown,  is  presumptive  evidence,  as  we  absolutely 
have  seen,  of  an  agreement  that  the  estate  itself  shall  be  necessary. 
a  security  (3),  it  follows,  that  any  writing  or  memoran- 
dum of  the  deposit  is,  in  general,  unnecessary.  Till  the 
case  of  Russell  v.  Russell  (4),  it  was  much  doubted 
whether  the  bare  deposit  of  deeds  constituted  an  equit- 
able mortgage,  if  unaccompanied  by  some  writing  to 
manifest  the  purpose ;  but  Lord  Thurlow  was  of  opinion 
that  the  fact  of  the  adverse  possession  of  the  deeds  in  the 
person  claiming  the  lien,  and  out  of  the  other,  was  a  fact 
that  entitled  the  court  to  give  an  interest  (5). 

A  memorandum  of  the  object  is,  however,  advisable,  But  may  be  of 
because  sometimes  it  may  be  of  utility  in  vesting,  in  an  "nTtanJ^?* 
equitable  mortgagee,  in  case  of  the  depositor's  bank- 

(1)  Exports  CarUm,  3  Mon.  &  Ayr.  32S ;  2  Deac.  333»  8,  C. 

(2)  Garry  y.  Skarratt,  10  B.  &  C.  716  ;  Sumpier  ▼.  Cooper,  2  B.  &  Ad. 
223. 

(3)  Bx  parte  Weiherell,  11  Ves.  J.  401 ;   ex  parte  Haiffh,   11  Ves. 
J.  413. 

(4)  1  Bro.  C.  C.  270. 

(5)  Ex  parte  Coming,  9  Yes.  J.  117. 


166  EQUITABLE    MORTGAGES   BY    BANKRUPTS. 

ruptcjy  more  extensiTe  powers  and  interest  than  he  could 
Cotti  of  sale     acquire  by  the  bare  possession  of  deeds.     Thus  an  equi* 
deposit  aooom.  table  mortgagee,  toith  a  writing ^  and  a  deposit  of  deeds, 
panied  by        ig  entitled  to  costs  of  sale  out  of  the  produce  of  the  mort- 
'  g&g^  property  (1).     And  he  will  be  allowed  such  costs* 
upon  the  usual  petition  for  sale,  though  the  written  instru- 
ment referred  to,  require  the  aid  of  parol  testimony  to 
explain  it. 

And  where,  after  a  deposit  of  deeds,  with  a  written 
memorandum,  part  were  returned  and  others  substituted, 
without  any  fresh  memorandum,  the  court  held,  that  the 
costs  of  the  usual  order  for  sale  should  be  allowed  out  of 
the  proceeds  of  the  sale  of  the  substituted  property  (2). 
Not  so,  where  But,  if  the  deposit  be,  in  no  manner,  evidenced  by 
dum.*™**"""     writing,  the  costs  must  be  defrayed  by  the  mortgagee 

himself  (3). 
Sereral  depo>        This  rule  is  also  maintained  in  cases  where  there  have 
randa  rciatiM "  ^^^^  Several  deposits,  some  of  which  have  been  made  with, 
to  part  only,     and  Others  without  memoranda,  and,  in  such  cases,  the 

costs  of  the  petition  for  sale  have  been  ordered  to  be 
apportioned,  and  to  be  paid,  in  the  one  case,  by  the 
equitable  mortgagee,  and  in  the  other,  out  of  the  pro- 
ceeds of  sale  (4). 
Memorandum       And,  in  case  the  memorandum  include  deeds  both  of 
h^oid  a^^ease-  freehold  and  leasehold  estates,  and,  by  mistake,  the  deeds 
hold,  but  latter  relating  to  the  freehold  are  not,  in  fact,  deposited,  the 
aatho^es  sale  freehold  property  may,  nevertheless,  be  included  in  the 
of  both.  gale  (6) ;  for  where  a  deposit  of  part  of  the  deeds  is  ac- 

companied by  a  memorandum,  showing  the  intention  to 

(1)  Ex  parte  TVev,  3  Mad.  372 ;  ex  parte  Brightwen,  Buck,  148 ;  ejr 
pmie  Sikee,  Buck,  349. 

(2)  Ex  parte  CobAamt  3  Deac.  609. 

(3)  Ex  parte  Vauxhall  Bridge  Compamyt  1  Glyn  &  J.  101  ;  ex  parte 
Brightwen,  I  Swans.  3  ;  Buck,  148,  S.  C. 

(4)  Ex  parte  Thorpe,  3  Mon.  &  Ayr.  441. 

(5)  Ex  parte  Levthee,  2  Deac.  &  Chit.  112. 
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have  been  the  creation  of  a  security  on  the  whole,  the 
court  will  give  effect  to  the  object  (I). 

But  the  converse  of  this  proposition  has  only  been  Memorandam 
recognized  to  this  extent— that  when  deeds  J^Iating  to^'J^^^^^^^f*^^^- 
freehold  and  leasehold  property  have  been  deposited  with  freeholds  aUo 
an  equitable  mortgagee,  but  the  memorandum  accompa-  fici^"  to  obSo 
nying  the  deposit  has  referred  only  to  the  latter,  the  sale  on  pay. 
mortgagee  of  the  property  might  nevertheless  pray  a  sale  ™*°*  ^  *^'*'" 
of  both,  subject  to  the  payment  of  the  costs  of  sale  (2). 

The  memorandum  must  be  explanatory  of  the  purpose  Memorandam 
and  intention  of  the  deposit,  and  signed  by  the  party  p^pose*"^ 
depositing,  or  by  some  person  authorised  in  his  behalf;  deposit,  &c. 
but  the  meaning  and  object  of  the  deposit  may  sometimes 
be  explained  by  parol  testimony  (3) ;  though  the  court  will 
not  favour  any  attempt  to  contradict  a  written  instru- 
ment (4). 

Thus,  where  a  memorandum  is  inadmissible,  in  conse^  if  memoran- 
quence  of  the  want  of  stamp,  as  an  acknowledgment  of  ^^^^'^^^ 
the  extent  of  the  security,  such  parol  evidence  will  be  admissible. 
received    in    its  place,   to    prove  the    purpose  of  the 
deposit  (5). 

To  entitle  an  equitable  mortgagee  to  the  costs  of  sale.  Not  snfficient 
upon  an  order  for  that  purpose,  it  is  not  sufficient  where  j-efcr'toT''*''" 
an  equitable  deposit  has  been  made,  accompanied  with  a  former  deposit; 
memorandum  of  a  debt  subsequently  discharged,  that,  on  ^^ ' 
a  fresh  debt  contracted,  it  is  verbally  agreed  that  the 
deposit  shall  continue  as  security  for  the  latter  debt  (6). 

And  where  the  clerk  of  a  creditor  claiming  an  equit-  Nor  when 
able  mortgage,  drew  up  and  signed  a  memorandum  ac- ^^J*'^  "Pj. ""^ 
companying  the  deposit   of  a  lease  by  a  bankrupt  ;  authority  of 

depositor. 

(1)  Ex  parte  Wetherell,  11  Ves.  J.  398  ;  ex  parte  Pearee,  Buck,  525. 

(2)  Ex  parte  Robinson^  1  Deac.  &  Chit.  119. 

(3)  Ex  parte  Haigh,  9  Ves.  J.  403;  NorrUv,  Wllkinton,  12  Ves.  J.  199 ; 
ex  parte  Vauxhall  Bridge  Company,  1  Glyn  and  J.  101. 

(4)  Ex  parte  Coombe,  17  Vci.  J.  360. 

(5)  Hiem  v.  Mill,  13  Ves.  J.  U^. 

(6)  Ex  parte  Pigeon,  2  Deac.  &  Chit.  118. 
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which  memorandum  was  not  signed  by  the  banknipti 
nor  was  it  alleged  that  the  clerk  was  authorised  by  the 
bankrupt  to  draw  it,  or  that  it  was  ever  shown  to  him ; 
it  was  held,  that  the  equitable  mortgagee  was  not  en- 
titled to  bis  costs  of  sale  (1). 
Letters  sent         Letters  Sent  subsequently  to  the  deposit,  have,  how- 
to^!^^ffi.   ever,  been  held  to  be  sufficient  memoranda  to  entitle  an 
dei^memo-     equitable  mortgagee  to  costs,  on  petition  for  a  sale  (2). 
deposit.  So,  a  letter  from  a  bankrupt,  desiring  his  creditor  to 

hold  certain  deeds  after  payment  of  his  own  mortgage  (3). 
Memonrndnm       And  lastly,  a  memorandum  may  be  of  importance  in 
deposit  for  past  ^^^  ^^  bankruptcy,  in  order  to  adduce  more  satisfactory 
adTanoes.         evidence  of  the  purport  and  extent  of  the  deposit,  than 
can  be  afforded  by  parol  explanation,  for  an  equitable 
mortgagee  is  not  entitled  to  retain  title-deeds  as  security 
for  past  advances,  in  opposition  to  the  affidavits  of  a 
bankrupt  (4). 


CHAPTER  XI. 

LIEN    IN    EQUITY. 
IMPLIED  TRUSTS. 

Lien  implied  Amongst  the  various  branches  of  lien  recognized  in 
lOM^m^,  in  equity,  is  that  arising  under  the  denomination  of  implied 
&€.  '  trust.     None,  perhaps,  has  received  a  wider  application  ; 

none,  certainly,  has  operated  more  beneficially  or  equit- 
ably in  the  furtherance  of  the  manifest  intention  and 
interest  of  all  parties. 

(1)  Bx  parte  MM,  1  Deac.  &  Chit.  250 ;  «r  pwrte  Emmerifm^  3  Deac. 
&  Chit  654. 

(2)  B*  parte  BeynokU,  2  Mon.  &  Ayr.  104  ;  4  Deac.  &  Chit.  278. 

(3)  Ex  parte  Raid,  Mon.  &  M'A.  114. 

(4)  Bx  parte  Hiartm,  2  Mon.  ft  Ayr.  243  ;  4  Deac.  &  Chit.  457. 
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Of  this  nature  is  the  lien  upon  estates  in  the  hands  of  Varioiu  kinds 
purchasers,  devisees,  and  heirs,  expressly  or  impliedly  **' *™**"' 
devised,  subject  to  trusts  for  the  payment  of  debts,  or 
charged  with  the  payment  of  legacies  or  annuities — that 
peculiar  lien  exercised  under  the  doctrine  of  marshalling 
assets  amongst  legatees  and  creditors  of  various  grades — 
the  lien  extended  in  favour  of  married  women  and  joint- 
resses— the  lien  of  covenantees,  upon  the  specific  or  pre- 
sumed object  of  the  covenant — and  numerous  others, 
noticed  in  the  discussion  of  this  subject,  which  have  been 
ordinarily  enforced  by  the  courts  as  an  interest  in  rem  (1). 

The  firstly-mentioned  lien,  viz.  the  implied  trust  which  Esutes 
is  raised  in  favour  of  a  testator^s  creditors  upon  his  real  chw^gedbywiu 

,  .  with  the  pay- 

estates  subsequently  alienated,  depends  for  its  existence,  ment  of  debti. 

upon  the  nature  and  extent  of  the  charge  created  by  the 

terms  of  the  will,  and  may  be  briefly  defined. 

In  the  hands  of  an  heir  or  devisee,  real  estates  are  Geneni  effect 
now  universally  assets  for  the  payment  of  simple  con-  ^Jj^**"?^'  ®' 
tract,  as  well  as  of  specialty  debts,  whether  charged 
with  such  debts  or  otherwise  (2) ;  but,  in  the  hands  of  a 
purchaser,  no  lien  attaches,  unless  the  trusts  of  the  will 
have  expressly  or  impliedly  rendered  the  estates  the 
object  of  a  particular  charge. 

If  estates  be  devised  generally  by  a  testator,  for  the  No  lien  arises 
payment  of  his  debts,  no  lien  arises  upon  them,  after  JPj^  ^^Jm. 
band  fide  alienation  to  a  purchaser  or  mortgagee,  not  the  chaige  be 
having  notice  of  an  intended  misappropriation  of  the  pur-  ^J^  "* 
chase  or  mortgage  money ;  nor  are  those  parties  liable. 
In  such  case,  to  see  to  the  application  of  the  sums 


(1)  King  T.  Demttm,  1  Ves.  &  B.  272 ;  Kightley  v.  Kightley,  2  Ves.  J. 
328  ;  SmaUcrou  y.  Vlndtm,  3  Ves.  J.  379 ;  Keelinff  v.  Brown,  5  Ves.  J. 
361 ;  Jkmiiy.  Gardner,  I  P.  Wms.  187  ;  Ckitfy  v.  WUHmnB,  3  Ves.  J.  551 ; 
Aleoek  v.  IS^kawk,  2  Vera.  228 ;  Barker  v.  Duke  ^f  Dewmekire,  3  Mer. 
310  ;  Kidney  v.  Coueemaker,  1  Ves.  J.  436 ;  Auhrey  t.  MtddUian,  2  Eq.  Ca. 
Abr.  497,  pi.  16 ;  Bench  t.  Bilee,  4  Mad.  187. 

(2)  See  j90«/,  p.  171,  3  &  4  W.  4,  c.  104. 
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Infltancet 
where  auch 
lien  attaches. 


Mode  adopted 
to  obviate  ne- 
oessitj  to  tee 
to  application 
of  purchase 
money. 


paid(l).  So  far,  indeed,  has  a  general  charge  of  debts 
upon  the  estates  of  a  testator,  been  held  to  extend  sjach 
exemption,  that,  though  a  purchaser  be  answerable 
where  there  is  purely  a  charge  of  legacies,  he  is  not  so 
where,  coupled  with  such  charge,  the  testator  has  im« 
posed  the  general  payment  of  his  debts  (2). 

It  is  only,  therefore,  when  the  respective  parties  are 
cognizant  that  the  purchase  money  is  paid  for  purposes 
at  variance  with  the  trust  (3) ;  or,  where  legacies  or  an* 
nuities  are  alone  charged  upon  the  estate  (4)  ;  or,  debts 
specifically  enumerated  (5),  that  estates  are  liable  in  the 
hands  of  a  purchaser,  or  subsequent  alienee. 

To  remedy  the  inconvenience  and  trouble  arising  from 
the  consequent  necessity,  on  the  part  of  purchasers,  to 
see  that  the  trusts  of  the  will  under  which  their  pur- 
chases are  effected,  have  been  faithfully  discharged,  by  a 
due  and  proper  application  of  the  purchase  money ;  con- 
veyancers ordinarily  clothe  the  trustees  of  a  testator 
with  power  to  give  receipts,  and  at  the  same  time  in- 
vest purchasers,  by  express  provision,  with  full  indem- 
nity against  any  mis-appropriation  of  the  proceeds  of 
sale.  In  the  completion  of  purchases  of  property,  sub- 
ject to  specific  charges,  of  the  description  enumerated, 
it  is  obvious,  therefore,  that  purchasers  should  either 
exonerate  themselves  from  the  consequence  of  a  misap- 
plication of  the  consideration  money,  by  ascertaining  that 
the  required  indemnity  is  afforded  them  by  the  will ;  or 
that  the  legacies,  annuities,  or  debts,  charged  upon  the 
estate  are  duly  liquidated. 


(1)  ItheU  y.  Beane,  1  Ves.  Sen.  215 ;  Smith  v.  Ottyom,  1  Bro.  C.  C.  116 ; 
Ham  y.  Hom,  2  Sim.  ic  S.  248. 

(2)  JohntoH  y.  Keimett,  3  Myln.  &  K.  630,  reyersing  8.  C,  6  Sim.  384. 

(3)  Waikitu  y.  Cheek,  2  Sim.  &  S.  199 ;  Brmthwaite  y.  Bntahn,  1  Keen, 
206. 

(4)  Johnaon  v.  Kermett,  euprh;    Wffim  v.  WiUiame,  5  Ves.  J.  130. 

(5)  Doran  ▼.  Wiltshire,  3  Swans.  699. 
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As  regards  the  marshalling  of  assets  between  a  testa-  ManhaUmg  of 
tor's  simple  contract  and  specialty  creditors,  the  doctrine  ^S^  ci^T^rt 
under  which  such  equitable  arrangement  has  been  ef-  <^^  Bpedaity 

rnwlitnrfl 

fected,  is  now  of  less  practical  importance  than  hereto- 
fore. Recent  statutes,  the  1  W,  4,  c.  47,  which  relates 
to  the  lands  of  traders,  and  the  3  &  4  W.  4,  c.  104,  which 
is  of  general  application,  have  been  passed  for  the  conso- 
lidation and  amendment  of  the  laws  for  facilitating  the 
payment  of  debts  out  of  real  estate ;  and  the  court  of 
equity  now  enforces  by  legal  enactment,  in  cases  where 
no  specific  direction  is  giyen  by  a  testator,  the  same 
charge  which  it  formerly  recognized,  when  imposed 
expressly,  or  arising  by  implication,  under  the  particular 
terms  of  a  testator's  will. 

The  only  difference  between  specialty  and  simple  con-  Dbtiiiction 
tract  debts,  as  a  charge  upon  the  real  estate  of  a  testator,  of*dcbto*bdi- ' 
is  this;  that  unless  such  estate  be  expressly  charged  by  rectedbytet- 
him  with  the  payment  of  his  debts,  it  will  be  distributed  mSe  under 
in  equity,  like  the  personal  estate,  according  to  priority  authority  of 
of  debts;  but  if  charged,  it  will  be  liable  as  equitable 
assets,  divisible  pari  passu^  amongst  the  creditors  gene- 
rally. 

The  3  &  4  W.  4,  c.  104,  enacts  as   follows : — ''  That  lUaieautenow 
from  and  after  the  passing  of  this  act,  when  any  person  jiabie'to^''^bti 
shall  die  seised  of,  or  entitled  to  any  estate  or  interest  in  of  deceased 
lands,  tenements,  or  hereditaments,  corporeal  or  incor-  handa^ofleir 
poreal,  or    other   real   estate,   whether  freehold,    cus-  devisee,  &c. 
tomary-hold,  or  copyhold,  which  he  shall  not  by  his  last 
will  have  charged  with,  or  devised,  subject  to  the  pay- 
ment of  his  debts,  the  same  shall  be  assets  to  be  adminis- 
tered in  courts  of  equity,  for  the  payment  of  the  just 
debts  of  such  persons,  as  well  debts  due  on  simple  con- 
tract as  on  specialty ;  and  the  heir  or  heirs  at  law,  cus- 
tomary heir  or  heirs,  devisee  or  devisees,  of  such  debtor, 
shall  be  liable  to  all  the  same  suits  in  equity,  at  the  suit 
of  any  of  the  creditors  of  such  debtor,  whether  creditors 
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by  simple  contract  or  by  specialty,  as  the  heir  or  heirs 
at  law,  devisee  or  devisees  of  any  person  or  persons  who 
died  seised  of  freehold  estates,  was  or  were  before  the 
passing  of  this  act  liable  to,  in  respect  of  such  freehold 
estates,  at  the  suit  of  creditors  by  specialty,  in  which  the 
heirs  were  bound.     Provided  always  that  in  the  admi- 
nistration of  assets  by  courts  of  equity  under  and  by 
virtue  of  this  act,  all  creditors  by  specialty  in  which  the 
heirs  are  bound,  shall  be  paid  the  full  amount  of  the 
debts  due  to  them  before  any  of  the  creditors  by  simple 
contract,  or  by  specialty,  in  which  the  heirs  are  not 
bound,  shall  be  paid  any  part  of  their  demands." 
Testator  may        It  is  seen,  therefore,  that  the  statute  interferes,  in  no 
csute^ecraitable  ™^"*'^®'»  with  the  appropriation  of  a  testator's  estate, 
assets,  by  ex-    where  he  has,  by  his  last  will,  charged  it  with,  or  de- 
preucharge  o  ^j^^j  j|.  gQ^je^t  to,  the  payment  of  his  debts ;  and  it  yet 

continues  within  his  power  to  effect,  by  express  direc- 
tion, an  equal  distribution  of  it  amongst  his  creditors  of 
each  degree,  precisely  as  he  might  have  done  previously 
to  the  passing  of  such  statute ;  that  is,  he  may  direct  a 
general  distribution  of  his  property,  without  regard  to 
.  the  priority  in  rank  of  one  debt  to  another. 
Marshalling  of      Before  the  above-mentioned  alteration  in  the  law,  and 
assets  between  |.jjg  extended  remedies  afforded  aeainst  the  real  estate  of 

creditors.  ^ 

a  testator,  in  favour  of  simple  contract  creditors,  the 
question  of  marshalling  assets  was  of  necessarily  more 
frequent  occurrence  than  it  has  since  been,  or  is  likely 
to  be  hereafter ;  and  creditors,  as  well  as  legatees,  made 
common  resort  to  equity,  to  obtain  aid  in  the  adjustment 
of  their  claims.  Prior  to  such  period,  creditors  by 
simple  contract  had  no  right,  against  the  real  estate, 
except  by  marshalling,  unless  the  testator  thought  fit  to 
devise  it  for  the  satisfaction  of  his  debts  generally. 
When  the  devise  was  to  that  effect,  the  devised  estates 
might  be  followed,  either  where  no  estates  had  de- 
scended, or  where  the  descended  estates  had  been   al- 
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ready  applied  (1).  Marshalling  of  assets  respects  two 
different  funds,  and  two  different  sets  of  parties,  where 
one  set  can  resort  to  either  fund,  the  other  only  to  one. 
It  is  grounded  on  obvious  equity — does  no  prejudice  to 
any  one — and  effectuates  the  testator's  intention  (2). 

The  cases  in  which  courts  of  equity  have  marshalled  Initances  in 
real  and  personal  assets  for  the  payment  of  simple  con-  ^^^jJ^aiiedL* 
tract  debts  and  legacies,  have  been  thus  classed  (3). 

1.  **  Where  there  have  been  specialty  and  simple 
contract  debts  and  legacies,  and  lands  left  to  descend. 
In  this  case,  if  the  specialty  creditors  have  taken  satis- 
faction for  their  debts  out  of  the  personal  estate,  the 
simple  contract  creditors  first,  and  then  the  legatees, 
have  been  allowed  to  stand  in  the  place  of  the  specialty 
creditors,  for  obtaining  a  satisfaction  out  of  the  lands, 
to  the  amount  of  so  much  as  may  have  been  received  by 
the  specialty  creditors  out  of  the  personal  estates. 

2.  "Where  there  have  been  specialty  and  simple  con- 
tract debts,  and  lands  specifically  devised.  In  this  case, 
if  the  creditors  have  taken  a  satisfieu^tion  for  their  debts 
out  of  the  personal  estate,  the  simple  contract  creditors 
have  been  permitted  to  stand  in  the  place  of  the  specialty . 
creditors,  for  obtaining  a  satisfaction  out  of  the  lands,  to 
the  amount  of  so  much  as  has  been  received  by  the  spe- 
cialty creditors  out  of  the  personal  estate ;  but  then  there 
would  be  no  relief  for  the  legatees,  because  there  was  as 
much  equity  to  support  the  specific  devise  of  the  lands, 
as  to  support  the  bequest  to  the  legatees. 

3.  ".Where  thedebts  have  beencharged  upon  the  lands* 
Here  the  legatees,  having  the  personal  estate  towards 
their  satisfaction,  if  the  creditors  took  it  in  or  towards 
the  discharge  of  their  debts,   the  legatees  would  be 


(1)  Kidneif  ▼.  Counmaker,  12  Vm.  J.  154. 

(2)  1  Mad.  Ch.  Pr.  767 ;  Att.^Gen.  v.  TyndaU,  2  Eden,  211. 

(3)  1  Mad.  Ch.  Pr.  769. 
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allowed  to  stand  in  their  place  pro  tanto^  to  have  a  dis- 
charge out  of  the  lands. 

4.  "  Where  simple  contract  debtsand  legacies  have  been 
both  charged  on  the  lands.  In  this  case,  the  lands  have 
been  directed  to  be  sold,  and  all  paid  equally .'** 
Cliargeforpay-  Where  a  testator  prefaced  his  will  by  the  common 
ui7iia>Mq«Aiit  <lii*^tion  to  his  trustees  to  discharge  his  debts  and  funeral 
defiseofUnds.  expenses,  but,  in  a  subsequent  part  of  it,  specifically  de- 
vised his  real  estates,  the  courts  of  equity  construed  the 
direction  as  a  charge  of  such  estates,  and  thus  extended 
a  remedy  to  creditors,  consistent  with  the  object  of  the 
testator  himself,  but  unattainable  in  the  courts  of  law  (1). 
So,  where  substantially  the  devise  has  appeared  to  be 
for  the  payment  of  debts,  the  produce  of  the  real  estate 
has  been  deemed  to  be  equitable  assets,  and  the  specialty 
creditors,  having  exhausted  the  personal  estate,  the  sim- 
ple contract  creditors  have  been  held  to  be  entitled  to 
have  the  assets  marshalled  in  their  favour,  for  the  court 
infers  from  such  a  devise  an  intention  to  act  in  conformity 
with  the  rule  that  equality  is  equity,  and  consequently 
that  the  object  of  the  testator  is  to  pay  all  his  creditors 
equally  (2).  The  effect  is,  therefore,  to  create  a  charge 
upon  the  land  to  the  amount  of  the  debts  (3),  and  under 
such  charge,  the  simple  contract  creditors  have  a  co- 
extensive remedy  with  the  creditors  by  specialty. 

It  is  not  in  cases  of  express  or  implied  charge  that  the 
equitable  power  of  marshalling  has  generally  been  ex- 
tended. The  lien  in  that  case,  attaching  by  the  directions 
of  the  testator,  was  enforced  by  the  courts  as  strictly  as  a 
right  attaching  by  operation  of  law.   It  is  in  the  absence  of 


Where  no 
charge  made 
fbr  the  pay- 
ment of  debts. 


(1)  Wmam»  V.  WUhanu,  3  Vca.  J.  615  ;  Bailey  ▼.  Skint,  7  Ves.  J. 
319 ;  SMphard  v.  Luiwidge,  8  Ves.  J.  26  ;  Silk  r.  Prime,  1  Bro.  C.  C.  13S 
{in  notie)  ;  Newton  y.  Bennet,  Hid.  134. 

(2)  Soamee  v.  Sobineon,  1  Myl.  &  K.  500  ;  FMer  ▼.  Cook,  3  Bro.  C.  C. 
347 ;  Bateon  ▼•  Umdegreen^  2  Bro.  C.  C.  94. 

(3)  Barker  ▼.  May,  9  B.  &  C.  489 ;  4  Man.  &  Ry.  336,  S.  C. 
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such  charge,  that  the  equitable  interposition  of  the  court 
has  been  commonly  called  into  exercise,  to  prevent  an 
unfair  monopoly  of  the  testator's  funds,  by  bond  or 
specialty  creditors,  by  affording  to  simple  contract  credi- 
tors, under  this  doctrine,  substituted  satisfaction  out  of 
the  real  estates,  to  the  extent  of  the  fund  subtracted  by 
the  former. 

Such  course  of  administration  has  obviously  been  pro- 
duced by  a  strong  desire  on  the  part  of  the  courts  of 
equity  to  prevent  gross  injustice  to  creditors  and  others, 
and  to  compel  debtors  to  do  that  which  was  morally 
right  and  just  (1).  To  this  end,  the  doctrine  of  marshal- 
ling assets  was  directed,  and  parties  having  a  two-fold 
security  for  their  claim  were  thus  prevented  from  ex- 
hausting a  fund  specially  and  exclusively,  at  law,  liable 
to  the  demands  of  simple  contract  creditors  (2) ;  for  it  is 
the  object  of  the  court  of  equity,  that  every  claimant 
upon  the  assets  of  a  deceased  person  shall  be  satisfied  as 
far  as  such  assets  can,  by  any  arrangement  consistent  with 
the  nature  of  the  respective  claims,  be  applied  in  satisfac- 
tion thereof.  If,  therefore,  one  claimant  has  more  than 
one  fund  to  resort  to,  and  another  claimant  only  one,  the 
first  claimant  ought  to  resort  to  that  fund  on  which  the 
second  has  no  lien  (3). 

This  principle  is  not,  however,  limited  to  the  adminis-  Other  caies  in 
tration  of  the  estate  of  a  deceased  person,  for  a  species  ^ut^manhAl. 
of  marshalling  is  applied  in  other  cases,  though  the  term 
is  not  technically  applicable  except  to  assets.  Thus, 
where  in  bankruptcy,  the  crown  by  extent  has  laid 
hold  of  all  the  property,  even  against  creditors,  it  has 
been  confined  to  such  property  as  would  leave  the  secu- 
rities of  incumbrancers  effectual.     So,  in  the  case  of  a 

(1)  Stor  on  Eq.  493  ;   Thomas  v.  BriineU,  2  Vet.  J.  813  ;   2  Pow.  on 
Dc?.  by  Jarman,  c.  34,  p.  6d3. 

(2)  Trimmer  v.  Bayne,  9  Ves.  J.  209. 

(3)  XAtnoy  ▼.  Duke  of  Athol,  2  Atk.  444  ;  Ord  v.  Ord,  Dick.  440. 
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surety,  it  is  not  by  force  of  the  contract,  but  that  equity, 
upon  which  it  is  considered  against  conscience,  that  the 
holder  of  the  securities  should  use  them  to  the  prejudice 
of  the  surety ;  and  therefore  there  is  nothing  hard  in  the 
act  of  the  court  placing  the  surety  exactly  in  the  situa- 
tion of  the  creditor  (1). 

The  limits  of  this  treatise  will  not,  however,  allow  me 
(nor  is  it  essential  to  its  object)  to  travel  over  the  wide 
field  of  inquiry  that  would  be  the  consequence  of  a  fuller 
and  more  minute  investigation  of  the  numerous  cases  in 
which  the  court  has  extended  protection  to  claimants  on 
single  funds.    The  following  may  perhaps  afford  a  suffi- 
cient illustration  of  the  doctrine,  as  affecting  the  rights 
of  creditors  and  legatees  in  the  administration  of  a  tes- 
tator's  assets. 
Resort  to  p«r-      Where  a  mortgagee  of  a  testator's  real  estate,  being 
by^^wSnuree  *^*^  ^  Specialty  creditor,  resorted  to  the  personal  estate, 
being  also  a      and  drained  the  assets  in  discharge  of  his  debt,  the  court 
^^^^^         permitted  the  simple  contract  creditors  to  stand  in  the 
mortgagee's   stead,    to    the    like    extent,    against   the 
Mortgagee  of    estate  in  mortgage  (2).     And  the  same  authority  was 
cOT^hoWs"*^    subsequently    extended,   in    the  case  of  a   mortgagee 
of   freehold   and    copyhold    estates,    by   enabling    the 
simple  contract  creditors  to  stand  in  the  place  of  the 
mortgagee,  against  the  copyholds,  to  the  extent  of  the 
sum  which  the  latter  had  received  from  the  freehold 
estates  (3). 
Freeholds  and       So,  where  the  testator'^s  real  and  leasehold  estates  were 
leaseholds.       gubject  to  a  mortgage,  the  court  imposed  it  upon  the 
realty  only,  in  order  that  the  remedies  and  security  of 
the  creditors  and  legatees  might  not  be  damnified  (4). 

(1)  Aldrieh  t.  Cooj^,  8  Ves.  J.  381. 

(2)  Ibid. ;  and  see  MiU  ▼.  Darrel,  2  Vem.  309 ;  LomoM  ▼.  Wright,  2  Myl. 
&  K.  769 ;  and,  in  bankmptcy,  Oremwood  v.  Tls^for,  1  Rnss.  &  Myl.  185. 

(3)  Owynne  ▼.  Bdioerdt,  2  Russ.  289  {in  notit), 

(4)  Davit  T.  Gardner,  2  P.  Wms.  190. 
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Andy  in  an  instance,  when  the  remedy  against  a  party  Breach  of 
for  breach  of  trust  was  personal,  and  the  money  pro-  *™'*' 
duced  thereby  had  been  laid  out  in  an  estate  in  Ireland, 
which  could  not  be  specifically  followed,  the  court  so  far 
assisted  the  creditors  in  general^  as  to  permit  the  simple 
contract  creditors  to  stand  in  the  place  of  the  specialty 
creditors,  exhausting  the  personalty  (1). 

Where  a  debt  was  due  to  the  king,  the  court,  upon  Debt  due  to 
like  principles,  ordered  satisfaction  of  it  to  be  made  out      ^^' 
of  the  real  estate  (2). 

In  the  case  of  legatees  against  assets  descended,  a  Manhalling  in 
legatee  has  not  been  considered  to  have  so  strong  a  claim  Jj^"  ^^  ^***' 
to  this  species  of  equity  by  marshalling,  as  a  creditor ; 
yet,  on  a  devise  of  lands  to  pay  debts,  a  legatee,  whether 
specific  or  pecuniary,  has  been  held  to  be  entitled  to  be 
paid  out  of  the  lands,  where  the  personal  estate  was  ex- 
hausted by  such  creditors  (3),  and  the  same  right  exists 
where  satisfaction  has  been  taken  out  of  the  personal 
estate  by  the  specialty  creditors  (4). 

And  where  a  testator  directed  his  estates  to  be  sold, 
and  the  produce  to  be  applied  in  payment  of  the  mort- 
gages due  from  him,  and  the  residue  of  the  produce  to 
be  considered  and  applied  as  part  of  his  personal  estate ; 
and  gave  and  devised  the  residue  of  his  real  and  personal 
estate  upon  trust,  after  payment  of  his  just  debts,  for  the 
benefit  of  all  his  children,  and  afterwards,  by  a  codicil 
confined  the  residuary  gift  of  the  produce  of  the  real 
estate  to  his  younger  children;  it  was  held,  1st,  that  the 
devisees  of  the  produce  of  the  real  estate  directed  to  be 
sold,  were  entitled  to  have  the  personal  estate  applied  in 

(1)  Cojp  V.  BatemoHt  2  Yes.  Sen.  18. 

(2)  Sagittary  ▼.  Hyd€t  1  Vera.  455  ;  and  see,  as  to  legaciea,  Bligh  ▼.  Earl 
^f  Jkamley,  2  P.  Wms.  619 ;  Bofuntr  v.  Bonner,  13  Vea.  J.  385  ;  Ma$t^ra 
▼.  MoMtera,  1  P.  Wms.  422  ;  Hanby  ▼.  Robertt,  Amb.  127. 

(3)  Hasitwood  ▼.  Pope,  3  P.  Wma.  323 ;  Aldrich  v.  Cooptr,  8  Vea.  J. 
381. 

(4)  Tipping  ▼.  Tipping,  1  P.  Wms.  730. 

N 
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payment  of  the  mortgages ;  and  2ndly^  that  the  pecuniary 
legatees  were  entitled  to  stand  in  the  place  of  the  mort- 
gagees to  the  extent  to  which  the  mortgages  had  been 
paid  out  of  the  personal  estate  (1). 

So,  where  a  testator,  by  his  will,  ordered  his  trustees 
to  possess  themselres  of  his  estates  and  substance,  and  to 
pay  debts,  it  was  held  to  amount  to  a  charge  upon  the 
real  estate,  and  the  assets  were  marshalled  in  feyour  of 
legatees,  so  as  to  let  them  in,  so  far  as  the  personal  estate 
had  paid  towards  the  debts  (2). 
Charge  for  pay.     The  charge  for  the  payment  of  legacies  is  required  to 
oITto^rS^**  be  more  explicit  than  a  direction  for  the  payment  of 
must  be  ex-      debts — the  one  being  deemed  a  voluntary  chM*ge,  the 
other  obligatory.     A  pecuniary  legacy  will  not  therefore 
be  paid  to  the  destruction  of  a  gift  of  the  realty,  unless 
it  manifestly  appear  that  the  testator  intended  it  to  be  a 
primary  charge  upon  the  real  estate.    There  must,  in 
such  case,  be  clear,  express,  and  unequivocal  evidence  of 
the  testator's  intention,  and  mere  introductory  words  for 
payment  of  debts  and  legacies  are  not  sufficient  indica- 
tion of  such  a  meaning  (3). 
A  bare  direc-        A  bare  direction  by  a  testator  to  his  executors  to  pay 
debts!^wkhout  ^*®  debts  and  funeral  expenses,  without  giving  them  any 
deyise  of  realty  other  fund  than  the  personal  estate,  out  of  which  they 
^^8uc  pur-    ^^  {^\^\  that  duty,  is  not  such  a  trust  as  to  enable  the 
legatees  to  call  upon  the  court  to  throw  the  specialty- 
debts  upon  the  real  estate,  that  enough  of  the  personal 
estate  may  be  left  for  the  payment  of  the  legacies,  where 
it  appears  that  the  testator's  personal  estate  is  sufficient 
to  discharge  both  species  of  debt  (4). 
oi^reaUstete!"^      If  one  legacy  be  charged  upon  a  testator's  real  and 

(1)  Wyike  ▼.  Henmker,  2  MjL  &  K.  635. 

(2)  Foster  v.  Cook,  3  Bro.  C.  C.  347. 

(3)  Kightley  ▼.  Kighiley,  2  Yes.  J.  328 ;  and  see  Forrester  Y.  Leigh, 
Amb.  171. 

(4)  Keeling  v.  Brown,  5  Ves.  J.  359. 
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personal  estate,  and  there  be  other  legacies  not  so 
charged ;  on  resort  by  the  former  to  the  personal  estate 
only,  the  latter  are  entitled  to  satisfaction  out  of  the 
real  estate  (1). 

A  void  charitable  bequest  out  of  kmd^  will  not  be  ren-  Charitable 
dered  valid  by  marshalling  the  assets,  so  as  to  throw  it  ^^^^- 
upon  the  personal  estate  (2). 

A  widow  is  not  entitled  to  her  paraphernalia  against  Marahalling 
creditors ;  but  if  a  mortgagee  chooses  to  take  them  in  ^e,  for  her 
satis&ction  of  his  debt  by  bond  or  covenant,  the  court  l**^**'**^' 
will  ascertain  the  value,  and  make  her  a  creditor  for  the 
sum  upon  the  mortgaged  estate  (3) ;  for  where  there  is  a 
double  fund,  though  the  court  will  not  restrain  the  party, 
yet  it  will  not  allow  him  so  to  operate  his  payment  as  to 
disappoint  another  claim,  whether  arising  by  law,  or  by 
the  act  of  a  testator  (4). 

To  enumerate,  however,  the  entire  instances  of  inter- 
ference by  the  court  in  the  administration  of  assets, 
would  occupy  greater  space,  and  tend  to  a  much  more 
extended  inquiry,  than  is  deemed  either  requisite  or  de- 
sirable in  the  discussion  of  this  branch  of  the  subject. 
Enough  has  been  said,  it  is  conceived,  to  illustrate  the 
equitable  right,  or  implied  and  recognized  lien  of  parties 
having  an  interest  in  one  fund  only,  when  resort  is  made 
to  it  by  parties  having  an  interest  in  and  a  right  of  de- 
mand upon  another  fund  also.     I  may  therefore  now 

(1)  ffaniy  ▼.  JRobertif  Amb.  127 ;  BUgh  v.  Earl  qf  Dandey^  2  P.  Wms. 
620 ;  Botmer  t.  Ammmt,  13  Ves.  J.  379 ;  Hamiey  ▼.  Fuher,  Dick.  104. 

(2)  Makeham  ▼.  Hooper,  4  Bro.  C.  C.  153  ;  Bidget  v.  Morriaon,  1  Coz, 
180 ;  Foy  v.  Foy,  ibid.  164  ;  Fbiier  ▼.  Blagden,  Amb.  704 ;  HiUyard  t. 
Te^loTf  ibid.  713 ;  Moffff  v.  Hodget,  2  Ves.  Sen.  52 ;  Attorney  General  t. 
Hunt,  2  Coz,  364  ;  Hobeon  ▼.  Blackburn,  1  Keen,  273  ;  WUHame  ▼.  Ker- 
ehanD,  ibid,  274,  note;  Benmet  ▼.  Mutgrwe,  8  Vea.  Sen.  52 ;  IneMquin  v. 
French,  1  Coz,  9. 

(3)  Tipping  t.  Tippmg,  1  P.  Wms.  729 ;  Bidtmi  ▼.  Barl  qfPiymouik^  2 
Atk.  104. 

(4)  Aldrich  t.  Cooper,  8  Ves.  J.  397  ;  Trimimerv.  Bayne,  9  Ves.  J.  209. 
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Fands  of  a 
testator  impro- 
perly paid  to 
legatees,  may 
be  followed  by 
creditors : 


So  money  paid 
by  executors 
under  mistake : 


Or  for  their 

private 

porposes. 


Stock  of 

corporate 

bo^es. 


proceed  to  a  summary  notice  of  a  few  of  the  numerous 
other  cases,  in  which  the  protective  authority  of  the 
court  has  been  extended  under  the  doctrine  of  implied 
trust. 

The  funds  of  a  testator  may  be  followed  by  creditors 
into  the  hands  of  legatees,  who  have  received  payment 
from  the  executor  by  mistake ;  for  the  court,  in  such 
case,  treats  them  as  mere  trustees  for  the  payment  of  the 
testator's  debts  (1). 

And  where  the  payment  is  made  by  the  executor  with- 
out due  calculation,  or  under  a  misapprehension  of  the 
extent  of  the  testator's  property,  the  court,  under  the 
doctrine  of  abatement,  will  compel  a  legatee  to  refund 
the  legacy  paid  to  him,  or  a  proportionable  part  of  it,  in 
case  of  a  deficiency  of  assets  (2). 

So,  where  merchants,  by  the  direction  of  an  executor, 
their  commercial  correspondent,  applied  a  fund,  which 
they  knew  to  be  part  of  a  testator's  assets,  in  satisfaction 
of  advances  made  by  them,  in  the  course  of  trade,  to  re- 
lieve the  embarrassments  of  their  correspondent ;  they 
were  held  to  be  responsible  for  the  fund  so  applied,  to 
general  pecuniary  legatees  under  the  testator's  will  (3). 

The  stock  of  corporate  bodies  has  been  held  a  trust 
fund  for  the  payment  of  the  corporation  debts,  and  the 
creditors  have  been  declared  to  have  a  lien  or  right  of 
priority  of  payment  on  it,  in  preference  to  any  of  the 
stock-holders  in  the  corporation.  Thus,  for  example, 
the  capital  stock  of  an  incorporated  bank  is  considered  a 
trust  fund  for  all  the  liabilities  of  the  corporation  ;  and 
no  stock-holder  can  entitle  himself  to  any  dividend  or 
share  of  such  capital  stock,  till  all  the  debts  are  paid. 


(1)  Newnum  ▼.  Barton,  2  Vem.  205  ;    Noel  ▼.  Robhuon,  1  Vem.  94  ; 
Wiiton  r.  Moore,  1  Myl.  &  K.  337. 

(2)  Edwards  ▼.  Freeman,  2  P.  Wms.  446 ;  Nelthrop  ▼.  Hill,  I  Ch.  Ca. 
136. 

(3)  Wilton  V.  Moore,  1  Myl.  &  K.  337. 
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And  if  the  capital  stock  should  be  divided,  leaving  the 
debts  unpaid,  every  stockholder  receiving  his  share  of 
the  capital  stock,  will,  in  equity,  be  held  liable,  pro  rata, 
to  contribute  to  the  discharge  of  such  debts  out  of  the  fund 
in  his  own  hands  (1). 

Where  a  man  acquires  an  estate  already  burthened  Estate  sold 
with   some  existing  incumbrance,  the  estate  continues  'tt^branccir'  t 
primarily  liable  to  the  amount,  and  a  subsequent  cove-  affected  hj 
nant  by  him  to  pay,  will  not  discharge  the  original  liabi-  JlJIJ^nJIJlJ^^ 
lity  of  the  estate,  but  operate  as  a  mere  auxiliary  secu-  pay* 
rity,  because  the  debt  is  not  the  original  debt  of  the 
covenantor  (2). 

Where  the  fortune  of  a  lady,  about  to  be  married,  has  Estate  cleared 
been  transferred  to  the  intended  husband,  or  to  his  father,  ^"^J^J^™" 
for  the  purpose  of  clearing  the  family  estate  from  incum*  wife's  fortime, 
brances,  it  has  been  determined  that  the  wife  has  a  lien  JjJJ^^*  tojom- 
npon  the  estate  for  a  jointure  (3).    So  far,  indeed,  has 
the  court  extended  its  protection  in  cases  of  this  nature, 
as  to  support  the  lien  of  a  jointress  upon  the  capital  of  a 
fund  expressly  invested,  on  her  authority,  and  accepted 
by  her  as  a  fund,  the  dividends  and  proceeds  of  which 
should  be  paid,  as  a  substituted  annuity,  and  in  satisfac- 
tion of  her  jointure,  where  such  dividends  have  proved 
unequal  in  amount  to  the  jointure,  and  where  her  release 
was  not  only  manifestly  inconsistent  with  the  context  and 
general  intent  of  the  deed,  but  it  was  apparent  that  her 
concurrence  in  the  conveyance  had  been  obtained  upon 
the  understanding  that  the  jointure  should  not  be  iB"> 
jured.    The  following  case  is  an  instance  where  such 
release  of  a  jointure  was  repudiated,  and  the  like  lien 
established. 

A  jointress  being  entitled,  under  a  settlement,  to  a  A  jointress 

(1)  Stor.  on  Eq.  vol.  2,  p.  499 ;   Curson  v.  ^riean  Company,  1  Vem. 
121  ;  S.  C.  Skinner's  Rep.  84,  and  cases  cited. 

(2)  Lechmere  v.  CharltOHf  15  Yes.  J.  197. 

(3)  Proberi  v.  Ctiford,  2  P.  Wms.  544 ;  1  Atk.  440,  5.  C. 
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haying  con-      relit  charge  of  800Z.  a  year,  consented.  Tor  the  purpose  of 
^jSStoS^    fiicilitating  the  sale  of  the  settled  estates,  to  concur  with 
estates,  entitled  the  trustees  in  Conveying  the  property  exonerated  from 
iave^capital  ^^^  jointure,  upon  having  it  sufficiently  secured ;  and 
arising  from      the  sum  of  16,0002.,  navy  5  per  cents.,  part  of  the  pro- 
duce of  the  sale,  having  been  invested,  the  jointress 
by  a  deed,  declaring  the  trusts  of  the  investment,  agreed 
to  accept  the  dividends  and  annual  produce  of  the  stock, 
in  full  discharge  or  satisfaction  of  her  jointure  rent 
charge  of  8002.     By  the  successive  conversion  of  the 
navy  6  per  cents,  into  4  per  cents.,  and  3i  per  cents.,  the 
income  arising  from  the  original  investment  was  reduced 
to  688/.  a  year.    After  the  death  of  the  tenant  for  life, 
the  jointress  filed  a  bill,  and  obtained  a  decree  declaring 
that  she  was  entitled  to  a  lien  upon  the  capital  sum  of 
stock  which,  on  the  sale  of  the  estates  released  from  the 
rent  charge,  had  been  set  apart  to  answer  her  annuity, 
to  the  extent  of  the  difference  between  the  value  of  the 
reduced  dividends  and  the  8002.  a  year  (1). 
Interest  of  re-      And  if  such  concurrence  of  the  jointress  has  been 
;;?t;;|^c^  equally  for  the  benefit  of  the  remainderman,  the  lien 
^^'  will  not  be  refused  on  the  ground  that  it  operates  to  his 

disadvantage  (2). 
Where  lands         8o,  where  lands,  settled  upon  a  wife  for  her  jointure, 
JJI^^jj,^^  ^  were  covenanted  to  be  of  a  certain  clear  yearly  value, 
be  of  a  certain  but  after  the  death  of  her  husband,  turned  out  to  be  defi- 
lement. ^"^^  cient,  it  was  held,  that  she  was  entitled  to  have  the  defi- 
ciency made  good  out  of  other  lands,  and  to  come  in  as  a 
special  creditor  upon  the  husband's  estate  for  the  arrears 
of  the  deficiency,  with  interest  (3). 
Wife  execating     And  again,  when  a  wife,  having  a  power  of  appointing 
poUitaient  in    ^^  estate,  just  after  the  birth  of  a  child,  and  when  in 

(1)  AruHdeU  v.  AnmdOi,  1  MjL  &  K.  316. 

(2)  Ibid. 

(3)  Parker  v.  Harvey,  4  Bro.  P.  C.  604 ;    14  Vin.  Abr.  458,  S,  C, ;  and 
see  Bustace  t.  Keightiey,  4  Bro.  P.  C.  588. 
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exirfimU^  executed  the  power  in  fayour  of  her  husband,  favour  of  hus- 
who  shortly  afterwards  gave  a  bond  to  trustees,  reciting  t^cTthai  he 
that,  upon  the  execution  of  such  power,  he  had  giyen  the  '^  pay  ccrtein 
wife  an  assurance  that  he  would  make  a  provision  for  creates  Uen  on 
the   child,  and  conditioned  for   securing   the  sum  Qf^^^^^rthe 
3000/.  to  be  paid  to  it,  on  attaining  tw^ity-one,  or 
within  six  months  after  his  decease ;  it  was  held,  that 
such  sum  was  a  lien  on  the  estate  (1). 

Amongst  the  many  instances  which  might  be  adduced  Equity  of  a 
of  the  equitable  Uen  of  a  wife  upon  her  estate,  there  is  ^X?pro- 
one  other,  of  extensive  application,  which  yet  remains  to  P^^ty. 
be  mentioned,  viz.  the  equity  of  a  wife  upon  her  un- 
settled property.  This  right,  the  policy  of  which  has 
been  doubted,  has  often  operated  with  manifest  justice  in 
securing  to  the  wife  a  reasonable  and  fair  apportionment 
of  the  property,  out  of  which  prudent  forethought  might 
have  enabled  her  to  provide  for  herself  an  adequate 
allowance.  This  equity  enables  her  in  all  cases,  where 
she  has  a  demand  in  her  own  behalf,  and  no  settlement 
has  been  made  before  marriage,  to  obtain  from  the 
court  an  adequate  provision,  when  called  upon  to  inter- 
fere for  the  establishment  of  the  husband's  claim  in  her 
right.  Such  right  is  enforced  as  a  lien  on  the  wife's 
fortune,  in  all  cases  where  it  exceeds  200Z.  or  102.  in 
annual  payment  (unless  the  husband  be  a  freeman  of 
London),  and  the  only  mode  of  waiver  permitted  to  the 
wife,  is  by  examination  before  the  court,  and  voluntary 
repudiation  of  her  claim  (2). 

Nor  does  the  bankruptcy  of  the  husband  (3),  nor  a  Not  affected 
voluntary  assignment  by  him  (4),  aflPect  this  right  of  the  ^»'"»kruptcy, 
wife  to  a  provision  out  of  her  fortune,  for  the  rule  not 

(1)  Jjbr  jMif/a  Atkh^t  2  Yon.  &  C.  536.    This  was,  however,  rather  an 
arrangement  between  the  parties  than  a  judicial  decision. 

(2)  See  1  Mad.  Ch.  Pr.  609. 

(S)  BUioi  T.  Cmrdell,  5  Mad.  149 ;  John9tm  v.  Johntw,  1  Jac.  &  W.  472. 
(4)  Jewton  t.  Mouhon,  2  Atk.  420. 
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only  applies  to  the  husband  himself,  but  to  every  per^ 

son  claiming  under  him,  whether  by  opieration  of  law, 

or  otherwise. 

lien  of  a  tenant     There  are  also  cases  of  implied  trust,  in  which  the 

remainderman  courts  will  interfere  on  behalf  of  the  owner  of  a  limited 

for  permanettt  estate,  by  Creatine:  a  chars^e  or  lien  on  the  estate  a^inst 

improvements  .  o  o  ^  -o 

on  eatate.         the  remainderman,  where  permanent  improvements  have 
been  effected.     Thus,  where  a  tenant  for  life  of  real 
estates  had  expended  money  in  finishing  a  mansion-house, 
the  erection  of  which  had  been  commenced,  but  left  un- 
finished by  the  testator,  and  also  in  repairing  the  man- 
sion-house, which  had  been  damaged  by  dry-rot;    the 
court,  in  a  suit  for  administering  the  trusts  of  the  will, 
directed  an  inquiry  whether  it  was  for  the  benefit  of  all 
the  parties  interested  that  the  mansion-house  should  be 
finished,  and  declared,  that  if  it  was  found  affirmatively, 
and  there  was  no  personal  estate  applicable,  the  expense 
should  be  a  charge  on  the  real  estate ;  but  the  inquiry  as 
to  the  repairs  was  refused,  on  the  ground  that  it  was  an 
expense  to  which  a  tenant  for  life  choosing  to  occupy  a 
mansion-house  must  submit  (1). 
Lienagainit         And  again,  where  a  party  has  advanced  money,  on 
whm money'  l>^lialf  of  a  remainderman,  to  meet  incumbrances  dis- 
advanoedto      chargeable  by  a  tenant  for  life,  on  the  representation 
bnmoes'and^'  ^^^  ^^®  remainderman  had  a  right  to  sell,  with  the 
title  dumed     concurrence  of  the  tenant  for  life,  and  has  thereupon 
mainderman.     obtained  a  draft  conveyance  to  be  made,  in  which  the 
tenant  for  life  and  remainderman  are  made  parties,  and 
has  taken  possession  of  the  estate,  the  court  has  held 
him  to  have  an  equitable  title  thereto,  inasmuch  as  he 
has    cleared  the  estate   from   a  charge  to  which  the 
tenant  for  life  was  liable;  and  has  established  a  lien 
upon  the  property,  by  enjoining  the  tenant  for  life  from 


(1)   Hibberi  v.   Cooke,   I  Sim.  &  S.  552;    and   see   Swan  ▼.  8w€m, 
8  Price,  518. 
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proceeding  by  ejectment  to  obtain  possession,  until  tbe 
equities  of  tbe  parties  were  finally  determined  (1). 

Lastly,  there  are  peculiar  instances  of  fraud,  in  the  Interference 

-.1  •11  •  of  the  courts 

conveyance  of  estates,  where  equitable  protection  may  ofeqnityin 
be  obtained,  by  the  establishment  of  a  lien  or  chanre  on  <»««■  of  con- 

Te  jsnce  under 

the  property  in  the  hands  of  the  party  guilty  of  the  fraud,  fraudulent  re- 
The  following  case  may  perhaps  sufficiently  illustrate  p««entation. 
the  nature  of  transactions  in  which  the  court  may  be 
called  upon  to  exercise  its  power  on  behalf  of  parties 
whose  concurrence  in  the  conveyance  and  transfer  of  any 
interest  in  real  property  has  been  thus  fraudulently  ob- 
tained. 

Where  a  father,  being  tenant  for  life,  with  remainder  A  fother  freu- 
to  his  children  in  tail,  persuaded  them  to  join  in  a  deed,  tainiog^concar- 
for  the  purpose  of  levying  a  fine,  and  died,  the  court  (on  f*"*^  ®^  tenant 
a  bill  filed  for  the  purpose  of  establishing  a  specific  lien  mainder,  to  a 
upon  the  money  paid  for  the  estate)  held,  that  the  signa-  fine  leWed,  held 
tures  of  the  children  had  been  fraudulently  obtained  by  amount  of 
the  testator,  and  that  he  must  be  considered  a  trustee  for  ^^  P"^  ^"^ 
the  amount ;  but  as  no  agreement  had  been  made  so  as 
to  make  this  particular  fund  answerable,  it  was  to  be 
considered  a  general  charge  on  the  estate,  and  not  a  spe* 
cific  lien.    The  father  had  imposed  upon  himself  an  ob- 
ligation, and  was  treated  by  the  court  as  having  agreed 
to  fulfil  it ;  all  his  estate  was  consequently  made  liable 
to    such  fulfilment  of  it,  though  no  part  of  his  estate 
was  held  to  be  so  specifically  affected,  as  to  be  liable  to 
this,  in  preference  to  all  other  obligations  (2). 

Speaking  of  the  beneficial  and  just  interposition  of  the  General  prin- 
courts  of  equity  in  case  of  fraud,  a  recent  writer  hasJ^'^J^^^.*^ 
thus  forcibly  expressed  himself  (3).     "  It  is  the  ready  luhment  of 
access  to  the  crucible,  or  the  immediate  vicinity  of  the 
receiver,  which    encourages    the    criminal   to   commit 

(1)  Ludiow  ▼.  Grayall,  11  Price,  5S. 

(2)  Newetmb  ▼.  Burdon,  2  Anstr.  343. 

(3)  Law  Mag.  toI.  16,  p.  116. 
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larceny.  When  a  firaud  lias  been  committedy  the  court 
of  equity  attaches  a  lien  upon  the  property  acquired  by 
it,  follows  it  to  the  very  crucible,  and  seizes  it  in  the 
hands  of  the  receiver ;  thus  the  court  causes  discourage- 
ment to  firaud,  and  gives  ample  remedy  to  the  persons 
who  have  been  defrauded.  Indeed  it  may  be  said,  that 
of  all  the  doctrines  of  the  court  of  equity,  no  one  more 
fully  illustrates  its  general  character  than  the  law  of  lien. 
A  husband  prays  for  a  legacy  bequeathed  to  his  wife,  but 
the  wife  has  a  lien  upon  it  for  a  settlement  in  favour  of 
herself.  The  vendor  seeks  to  set  aside  a  sale,  or  a  mort- 
gagor to  redeem  a  mortgage ;  the  relief  may  be  granted 
in  both  instances,  yet  the  court  will  pay  attention  to  the 
claims  of  all  parties,  and  will  give  to  the  mortgagee  in 
one  ease,  and  in  the  other  to  the  purchaser,  a  lien  upon 
the  property  in  question  for  the  expenses  incurred  in  its 
permanent  improvement.  The  lord  of  the  soil  claims 
land  upon  which  buildings  have  been  made,  or  other  im- 
provements have  taken  place,  while  he  has  remained 
passive.  The  court  of  equity  will  not  deny  to  him  the 
establishment  of  his  legal  rights,  except  under  very  ex- 
traordinary circumstances,  but  will  always  enforce  a  fit 
compensation  for  the  outlay  which  has  taken  place. 
Thus,  he  that  will  have  equity  to  help,  where  the  law 
cannot,  shall  do  equity  to  the  party  against  whom  he 
seeks  to  be  relieved"  (1). 

(I)  Fonbl.  £q.  1,  272. 
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CHAPTER  XII. 

LIEN    IN    EQUITY. 
GOTENANTS. 

In  the  recognition  of  implied  trusts,  the  courts  of  Constmctioii 
equity  have  established  a  doctrine  with  regard  to  cove-  ^  ^ei^*"** 
nantSy  at  variance  with  that  of  the  courts  of  law.  The 
former  deem  a  covenant  to  settle  and  convey  particular 
lands,  as  creating  a  specific  lien  thereupon,  and  will  de^ 
cree  performance  of  such  covenant  not  only  against  the 
covenantor  himself,  but  against  all  others  claiming  under 
him,  save  purchasers  for  a  valuable  consideration,  who 
have  not  been  affected  by  notice  of  the  covenant.  The 
courts  of  law,  on  the  other  hand,  consider  such  covenants 
as  a  mere  personal  obligation  on  the  part  of  the  covenan- 
tor, enforcible  only  by  personal  action. 

Equity  has  not  only  recognized  and  decreed  a  lien  on  Agreement 
lands  which  have  been  the  defined  object  of  a  covenant,  jiJ'rt*bLSii«'in 
but  extending  yet  more  widely  the  general  doctrine,  that  equity,  on 
where  a  man  makes  an  agreement  relative  to  any  subject,  "^  ^*^  ****  ' 
it  shall  bind  the  subject  itself,  has  enforced  the  perform- 
ance of  covenants,  in  some  instances,  where  no  particular 
land  has  been  pointed  out,  or  even  possessed  by  the  cove^ 
nantor  at  the  time  of  his  covenant.     Such  covenants  are, 
however,  those  only  which  cannot  be  construed  into  a 
mere  personal  obligation. 

A  covenant  to  appropriate  a  portion  of  the  produce  of  Coyenantto 
a  real  estate,  to  raise  a  sum  of  money  within  a  certain  prodn^f^ 
period,  has  been  held  not  to  amount  to  a  mere  personal  estate  creates 
covenant  suable  at  law,  but  to  create  a  lien  upon  the  land, 
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entitling  the  covenantees  to  have  it  specifically  per- 
formed (1). 

So,  a  covenant,  previous  to  marriage,  to  settle  j^ar^tctt&zr 
lands,  binds  such  lands  in  equity,  into  whatever  hands  they 
may  happen  to  fall^  either  by  operation  of  law,  or  by  the 
act  of  the  party  (2). 

But  where  the  covenant  is  to  settle  lands  of  a  certain 
value  on  a  wife,  without  mentioning  any  particular  lands, 
no  specific  lien  attaches  on  the  lands  of  the  husband  sub- 
sequently dying  and  devising  them  for  the  payment  of 
his  debts,  but  the  wife  must  come  in  as  a  creditor  in  gene- 
ral, and  will  be  allowed  to  the  amount  of  the  value  of 
her  estate  for  life  (3). 

In  this  case,  it  will  be  observed,  two  circumstances 
concur  to  negative  the  right  to  lien.  First,  no  identical 
lands  are  pointed  out,  and  secondly,  the  express  devise 
manifests  a  clear  and  obvious  intention  on  the  part  of  the 
covenantor,  that  the  lands  of  which  he  dies  possessed 
shall  not  be  deemed  a  satisfaction  of  his  covenant. 

Where,  however,  a  general  bond  has  been  entered  into 
to  settle  an  annuity  on  an  intended  wife,  by  the  convey- 
ance of  sufficient  freehold  or  copyhold  estates  in  lieu  of 
dower ^  the  court  has  established  a  lien  upon  the  husband's 
real  property,  after  his  death,  for  an  amount  not  exceed- 
ing the  interest  of  the  wife  in  the  estate  which  she  would 

(1)  Legard  ▼.  Hodget,  3  Bro.  C.  C.  530  ;  re-heard,  4  Bro.  C.  C.  421 ; 
and  see  Power  y.  Bailey,  1  BaU  &  B.  49-52  ;  Rmmdeii  t.  Breary,  2  Vera. 
482. 

The  case  of  Colimt  ▼.  Plummer,  1  P.  Wms.  104,  turned  on  the  distinc- 
tion that  an  actual  conveyance  had  been  executed,  the  covenants  of  which 
were  merely  personal ;  and  in  that  case  the  very  distinction  was  taken  be- 
tween a  deed  executed  and  complete  in  itself,  and  an  agreement,  which  being 
merely  executory,  would  be  construed  according  to  the  intention  of  the 
parties  at  the  time,  and  may  be  moulded  accordingly.  Vide  note  to  Legard 
y.  Hodgee,  cited  tuprh,  and  the  cases  in  Mr.  Cox's  note  to  West  y.  Briesey, 
2  P.  Wms.  356. 

(2)  Preenumlt  y.  Dedire,  1  P.  Wms.  429. 

(3)  md. 
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have  been  entitled  to,  if  she  had  not  accepted  the  an* 
nuity  (1). 

The  doctrine  under  which  the  court  interferes  to  esta-  Equitable 
blish  the  lien  is  that  of  presumed  performance  (2).     It  is  contnwlu!* 
only  when  a  contrary  intention  is  not  apparent,  that  the 
court  applies  the  principle  that  **  what  is  contracted  to  be 
done  by  a  party  is,  in  equity,  construed  as  done ;  and 
what  a  man  had  undertaken  to  do  in  pursuance  of  a  trust, 
he  will  be  considered  as  intending  to  do.^    Thus,  where  Covenant  to 
a  man  is  bound  by  covenant  to  purchase  and  settle  lands,  "JJJSe  hn^ 
and  purchases  an  estate  without  making  such  settlement,  binds  tubae- 
he  will  be  presumed  to  have  made  the  purchase  for  the  dStw/wuSe. 
purposes  of  the  settlement ;  for  having  done  an  act  which 
can  be  construed  into  a  completion  of  the  contract,  he 
will  be  supposed  to  have  intended  to  fulfil  his  obligation, 
unless  some  contrary  intention  be  manifest  (3). 

So,  where  the  covenant  is,  not  to  purchase  an  estate.  Or  to  pay 
but  that  the  covenantor  shall  pay  a  sum  of  money  into  t^teeatobuy 
the  hands  of  trustees  for  that  purpose,  and  he  has  omitted  ^^^»  ^^ 
to  pay  the  money,  and  himself  purchased  the  land,  the  himself  par- 
court  of  equity  has  acted  upon  the  like  supposition  that  c^^^ms. 
he  has  intended,  by  one  means  or  another,  to  fulfil  the 
covenant ;  and,  as  in  the  preceding  case,  has  held  the 
estate  to  have  been  purchased  in  pursuance  of  the  cove* 
nant,  and  thus  established  a  lien  upon  the  purchased 
estate  for  the  trusts  of  the  settlement  (4). 

But  if,  as  already  observed,  circumstances  afford  a  con-  Unless  con- 
trary  presumption,  even  in  the  case  of  a  trustee  for  the  bcmwiifest.^'* 
express  purchase  of  lands,  a  subsequent  purchase  will 

(1)  FMter  T.  FMier,  3  Bro.  C.  C.  489 ;  8.  C.  nomine,  Tew  y.  Earl  qf 
Winterion,  1  Yes.  J.  451. 

(2)  See  Prime  t.  SiebHng,  2  Ves.  Sen.  409. 

(3)  Leehmere  y.  Lechmere,  For.  80 ;  Ca.  temp,  Talbot,  93  ;  Deacon 
y.  Smiih,  3  Atk.  323. 

(4)  Sowden  y.  Sowden,  1  Bro.  C.  C.  581 ;  Wilcox  y.  Wilcox,  2  Yem. 
558 ;  Attorney  General  y.  Whonvood,  1  Ves.  Sen.  441  ;  Pinnell  y.  Halletti 
Amb.  106. 
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not  render  the  estate  purchased  liable  to  the  trust.  For 
instance,  where  a  trustee  for  the  purchase  of  land  died 
without  personal  assets,  having  purchased  lands,  it  was 
held,  that  even  if  the  trust  could  have  been  executed 
during  his  life,  which,  upon  the  construction,  was  ques- 
tionable, yet  no  part  of  the  trust  fund  being  traced,  and 
the  circumstances  affording  no  presumption  that  the  pur- 
chases were  made  in  execution  of  the  trust,  they  were 
held  not  liable  (1). 

So,  where  a  sum  of  money  was  settled  to  the  separate 
use  of  the  wife,  and  in  the  event  of  no  children,  to  her 
absolutely,  surviving  the  husband,  with  power  to  the  trus* 
tees,  with  her  consent,  to  invest  it  in  land,  and  the  hus- 
band had  obtained  the  money  from  the  trustees,  and 
invested  it  in  land,  it  was  decreed,  that  no  lien  attached 
thereupon :  first,  because  the  circumstances  did  not  raise 
the  presumption  (as  if  he  had  been  under  an  engcigement  to 
purchase)  that  his  purchases  were  in  pursuance  of  such 
engagement ;  and  secondly,  that  it  did  not  appear  satis- 
fitctorily  in  evidence,  that  there  had  been  any  application 
of  the  actual  trust  fund,  or  that  the  husband  was  unable 
to  purchase  out  of  other  funds  (2). 

Upon  the  same  principle,  purchases  have  been  held 
not  to  be  a  substitution  for  estates  sold  under  a  power  in 
a  settlement  to  sell  and  invest  the  money  in  estates  Co 
be  settled  to  the  same  uses,  there  being  no  original 
trust,  subsequent  agreement,  or  representation,  relied 
on  (3). 

But  where  distinct  evidence  has  been  adduced,  not  only 
of  the  purchase  having  been  made  with  trust  money,  but 
of  the  husband's  intention  to  convey  it  upon  the  trusts  of 

(1)  Peny  T.  PMqw,  4  Vei.  J.  108 ;  If  Vea.  J.  173,  S,  C.  In  OarM- 
Mhor^  T.  Chmli€f  10  Vea.  J.  1,  evidence  waa  admitted  to  ahow  that  the  pnr- 
chaae  waa  not  made  in  performanoe  of  a  corenant  of  thia  natvie. 

(2)  Lench  ▼.  Lenchf  10  Yea.  J.  511. 

(3)  Dmton  t.  Dovi'm,  18  Vea.  J.  499. 
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a  prior  settlement,  an  estate  purchased  by  him  has  been 
held  to  be  subject  to  the  trust  (1). 

llie  distinction  must,  at  all  times,  be  kept  in  mind,  Distinction  be- 
between  a  cov^iant  or  agreement  to  purchase  and  settle  to^rchoMt^d 
lands,  which,  from  its  very  terms,  imports  a  future  pur-  settle,  and 
chase,  and  a  similar  covenant  for  t]pe  settlement  of  lands  ^Sti^glmeraUy. 
generally. 

In  the  first  case,  the  covenant  can,  of  necessity,  create 
a  charge  on  Aiture  acquired  property  alone,  and  then 
only,  when  the  subsequent  purchase  affords  a  presump- 
tion, not  rebutted  by  positive  evidence,  that  it  is  in 
performance  of  the  agreement.  This  presumption  may 
arise  in  many  ways;  either  by  the  general  correspon- 
dence of  the  estate  with  the  terms  of  the  covenant  (2)  ; 
or  by  the  declarations  or  acts  of  the  purchaser. 

In  the  second  case  suggested,  viz.  where  the  covenant  CoTenutto 
is  to  settle  lands  generally,  it  operates  to  bind  the  land  !^!S,^f* 
in  actual  possession  at  the  time  of  the  agreement.  Thus, 
where  A.,  on  the  marriage  of  his  son,  covenanted,  within 
one  month,  to  settle  lands,  of  the  value  of  160/.  per 
annum,  to  uses,  in  strict  settlement,  the  Lord  Keeper 
held,  that  although  no  lands  were  mentioned  in  the  arti- 
cles, yet  the  covenant  should  be  a  lien  on  the  land 
whereof  A.  was  then  seized,  unless  he  had  purchased  and 
settled  other  lands,  within  the  time  limited  (3). 

Various  other  covenants  attach  by  way  of  charge  or  Effect  of  otiier 
lien  upon  real  and  personal  estate.    Thus,  a  covenant  for  J^J^^  J^j 
the  settlement  on  a  wife,  of  such  real  estate  as  the  bus-  personal 
band  may  become  seized  during  coverture,  binds  all  his  ^ 
subsequently  acquired  realty  (4) ;  and  a  covenant  to  set- 
tle all  future  personal  property,  is  equally  binding  on 
subsequently  realized  capital ;  and  a  court  of  equity  has 

(1)  WiUon  V.  Foreman,  10  Ves.  J.  519. 

(2)  Tooke  T.  Hastinge,  2  Vera.  97  ;  Deac<m  y.  Smith,  3  Atic.  323. 

(3)  Soundell  ▼.  Breary,  2  Vem.  482  ;  confirmed,  3  Atk.  327. 

(4)  Prebble  v.  Boghurst,  1  Swans.  321 ;  Needham  t.  Smith,  4  Russ.  318. 
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compelled  the  performance  of  the  covenant,  by  following 
the  property  which  is  the  object  of  it,  in  whatever  man- 
ner invested  (1). 

Mr.  Jarman  observes  (2),  that  as  the  covenant  in  these 
cases  is  to  settle  personalty  as  such^  and  not  to  invest  it 
as  real  estate,  it  seenfs  to  be  inaccurate  to  treat  the  real 
estate  purchased  as  a  subject  of  property  within  the 
terms  of  the  covenant ;  and,  in  this  respect,  the  doctrine 
of  the  cases  above  mentioned,  has  been  qualified  by  sub- 
sequent decisions,  which  have  established  the  rule  to  be 
that  the  land  is  not  bound  in  specie  by  the  uses,  but  is 
charged  with  the  money  improperly  invested  there- 
upon (3). 

lien  of  c0t/ifM       Cestuis  que  trust  have  a  lien  on  lands  purchased  with 

^dpuvhued  ^^^^^  moneys,  though  such  moneys  had  not  been  directed 

with  truBt        to  be  laid  out  in  the  purchase  (4). 

^^J'    •  ^       A  covenant  by  a  debtor,  entered  into  by  an  indenture, 

No  lien  aruM        ^  ^  •'  ^  ^  ' 

in  foyonr  of      with  certain  scheduled  creditors,  that  he  would  pay  their 

^J^^JJ  JJr®' respective  debts,  with  interest,   on  a  given  day,  and 

4ebtor  to  sell    where,  in  the  eyent  of  non-payment,  he  engaged  to  sell 

their  debtsf^^  ^^  much  of  his  estates  as  should  be  found  necessary  for 

that  purpose,  has  been  determined  to  be  a  mere  personal 

undertaking  on  the  part  of  the  covenantor;  and  that 

even  if  it  were  not,  it  would  give  the  creditors  no  specific 

lien  on  the  lands,  so  as  to  enable  them,  in  a  suit  for  the 

administration  of  his  assets,  to  receive  payment  pari 

passu  with  the  judgment  creditors  (6). 

(1)  Lotother  ▼.  Earl  qf  WeitmoreUmd,  1  Cox,  64  ;  Ratulall  y.  WiUii,  5 
Vc8.  J.  262. 

(2)  Bythewood's  Prec.  Con.  yol.  9,  p.  112. 

(3)  See  LewU  ▼.  Madoekt,  8  Ves.  J.  150 ;  17  Ves.  J.  48,  8,  C. 

(4)  Lane  ▼.  Dighion,  cited  Amb.  409  ;  Balgney  t.  Hamilton,  id.  414 ; 
Wilton  y.  Foreman,  Dick.  593. 

(5)  Berrington  ▼.  Ewne,  3  Yon.  &  C.  384  ;  Williams  v.  Lueae,  1  P.  Wms. 
430,  n. 
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CHAPTER   XIII. 

LIEN  IN  EQUITY. 
PARTNERS    AND   JOINT-PURCHASERS. 

Joint  speculators  and  purchasers,  upon  obvious  and  Partners  have, 
reasonable  principles,  have,  as  between  themselves,  an  themsdTes 
implied  equitable  lien  upon  the  proceeds  of  the  sale  of  ^i«i^<»i  joint 
their  joint  stock,  to  be  applied  in  payment  of  the  cost  of '  ^'  ' 
the  goods,  and  of  the  attendant  expenses ;  and  this  im- 
plied lien  exists  not  only  on  the  moveable  stock  and 
effects,  but  on  their  joint  landed  estates,  which,  though 
in  a  strict  sense  real  property,  are  yet  commercial  in 
their  nature. 

Nor  is  this  right  confined  to  general  co-partnerships  ;  Eitends  to  all 
but  prevails,  to  an  equal  extent,  in  every  joint  adventure,  tu^*^^^"' 
Upon  this  principle,  it  is  allowed,  that  if  one  partner 
becomes  a  bankrupt,  his  assignees  can  obtain  no  share  of 
the  partnership  effects,  until  they  first  satisfy  all  that  is 
due  from  him  to  the  partnership  (1).    And  though  there  Qualified  ap- 
may  have  been  a  qualified  appropriation  of  a  bankrupt  P"*?"*^**  V* 

•^  *  *^*^     *  *^    one  partner  in- 

partner's  share,  enabling  him  to  take  the  apportioned  safficient  to 
goods,  it  is  only  such  a  vesting  of  the  property,  as  may  ^^®**  ***"*• 
be  divested  on  non-payment  of  his  share  of  the  partner- 
ship expenses.    Neither  does  the  removal  of  a  part  vary  Part  removal 
the   right  as   to  the  residue,    as  in  the  following  in-  ,^°**  "°*  ^.7®*' 

°  '  o  lien  on  residue. 

stance.  A.  B.  and  C,  together  with  others,  were  part- 
owners  of  a  ship,  engaged  in  the  whale  fishery.  The 
usual  mode  of  managing  the  cargo  was,  that  on  the 
arrival  of  the  vessel  at  her  homeward  port,  the  whale- 
bone was  taken  into  the  possession  of  B.,  and  sold  by 

(1)  Per  Lord  Tenterden,  C.  J.,  Holdemea  y.  Shacktk,  8  B.  &  C.  618 ; 
3  M.  &  R.  25,  S,  C. 
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him,  and  the  proceeds  were  applied  towards  the  dis- 
charge of  the  expenses  of  the  ship.  The  blubber  was 
deposited  in  a  warehouse^  rented  of  C,  by  the  owners  of 
the  ship,  and  the  oil  produced  from  it  was  then  put  into 
casks,  each  owner's  share  being  weighed  out,  and  placed 
separately  in  the  warehouse,  in  casks  marked  with  his 
initials.  After  the  division,  the  practice  was  for  the 
warehouseman  to  deliver  to  the  order  of  each  part-owner 
his  share  of  the  oil,  unless  notice  was  given  by  the  ship's- 
husband  that  the  part-owner's  share  of  the  disburse- 
ments was  not  paid.  In  that  case  the  warehouseman 
used  to  detain  the  oil  till  the  ship's-husband's  demand 
had  been  satisfied.  The  ship  having  arrived  from  her 
voyage  in  1825,  the  above  course  was  followed.  The 
share  weighed  out  and  set  apart  for  A.  was  twenty-nine 
tons,  which  was  stowed  in  the  warehouse  in  casks,  which 
had  A.'s  initials  put  on  them.  In  January,  1826,  A.  be- 
came bankrupt.  Twenty  tons  of  the  oil  had  been 
delivered  to  A.  before  his  bankruptcy;  the  remaining 
nine  tons  continued  in  the  warehouse  at  the  time  of  his 
bankruptcy.  In  the  same  month  the  warehouseman  had 
orders  from  C,  the  ship's-husband,  not  to  deliver  to  A. 
the  remaining  oil,  as  his  share  of  the  disbursements  had 
not  been  paid ;  it  was  held,  under  these  circumstances, 
in  an  action  of  trover,  brought  by  the  assignees  of  A. 
against  C,  for  the  residue  of  A.^s  oil,  that  the  other  part- 
owners  had  originally  a  lien  on  it,  for  his  share  of  the 
disbursements  of  the  ship,  and  that  this  right  was  not 
divested  by  the  separation  of  A.'s  share  from  the  residue, 
and  placing  it  in  casks  marked  with  his  name,  or  by  the 
charge  of  rent  to  him  for  warehouse-room  (1). 
Interest  of  And  where  a  lease  of  mines  was  taken  by  six  persons, 

rhfa°ir ■  for  the  parpose  of  working  them  in  partneihip.  and  th^ 
managing  partner,  in  the  course  of  such  management, 
became  indebted  to  the  concern,  his  interest  in  the  part- 

(1)  Holdemen  t.  SkackeU,  8  B.  &  C.  612;  3  M.  &  R.  25,  8.  C. 
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nership  was  held  to  be  applicable,  in  the  first  instance^  to 
satisfy  his  debt  to  the  concern  (1). 

Part-owners  of  a  ship  differ,  in  respect  of  their  interest  Distinction 
in  the  skip  itself,  from  partners  in  general ;  the  former  ^«t^««»  p*"*- 

••  y  *^  o  '         ,  owners  of  ships 

being  tenants  in  common  of  their  property,  while  part-  and  partners  in 
ners  in  general  are  joint-tenants  of  their  partnership  ^°^''^'' 
stock  (2). 

With  respect  to  the  partnership  stock  in  the  ship^  the 
rights  of  the  owners  vary  in  no  degree  from  ordinary 
copartnerships,  and  there  is  no  reason  to  doubt  the 
existence  of  a  lien  on  sach  stock,  for  their  proportional 
advances  (3).  It  was,  indeed,  held  at  one  time,  that 
even  the  ship  itself,  which  forms  the  foundation  of  the 
partnership  stock,  was  liable  as  partnership  effects  to 
pay  any  part  of  the  disbursements  and  expenses  to  which 
any  of  the  part-owners  were  liable,  on  account  of  the 
ship  (4),  but  this  decision  was  subsequently  over- 
ruled (6). 

The  lien  which  a  partner  is  considered  to  possess  upon  lien  exists  on 
the  partnership  effects   is    not  confined  to  the  stock  ?^^^^|^7^JJ^. 
brought  in,  but  comprises  every  thing  coming  in  lieu  nership  pro- 
thereof,  during  die  continuance,  or  after  the  determina^  ^'^' 
tion,  of  the  partnership  (6).    To  illustrate  the  latter  part 
of  this  position : — ^if  the  partnership  between  two  per- 
sons be  determined  as  to  certain  of  their  goods  by  an 
execution  levied  thereupon  by  the  separate  creditors  of 
one  partner,  and  the  creditors  trade  with  the  goods,  and 
out  of  the  proceeds  thereof,  purchase  other  goods  for 

(1)  Fereday  ▼.  WighhrieA,  1  Rnss.  &  Myl.  45  ;  1  Taml.  250,  8.  C. 

(2)  See  Abbot  on  Ship. — A  joint-tenancy  may,  of  course,  be  created  in  a 
ship  as  well  as  any  other  chattel ;  but  the  operation  of  the  registry  act  occa- 
nons  this  spocies  of  property  to  be  generally  conveyed  to  the  owners  in 
-VHrtOQS  and  unequal  shares,  as  tenants  in  common. 

(3)  DoddingiOH  ▼.  HaUet,  I  Yes.  J.  496  ;  Btufion  ▼.  SMe,  ibid.  239, 456. 

(4)  Doddmffton  y,  HsUeU  mprh. 

(5)  Bx  parte  Young,  2  Yes.  &  B.  242 ;  ex  parte  HarriMM,  2  Rose,  76. 

(6)  Weet  T.  SJkyt,  1  Yes.  Sen.  242,  per  Lord  Hardwioke. 
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the  purposes  of  their  trade,  the  lien  of  the  solvent  part- 
ner attaches  on  the  newly-purchased  goods  (1). 
Ruieof  equity  "  Equity,"  observes  Mr.  Smith  in  his  "  Mercantile 
as  to  partners.  Law"(2),  "  exercises  a  peculiar  jurisdiction  over  the  ac- 
counts of  partners,  and  looks  on  the  right  of  each  in  the 
joint  stock  as  subject  to  the  state  of  those  accounts ;  so 
that,  as  between  himself  and  his  companions,  his  valu- 
able interest  may  amount  to  little  or  nothing ;  nay,  he 
may  be  indebted  to  the  concern  of  which  he  is  a  mem- 
ber ;  for  it  is  to  be  observed,  that  a  partnership  is  held 
in  equity  so  far  distinct  from  the  individuals  composing 
it,  that  each  of  them  may  buy  or  borrow  from  the  firm, 
and  the  firm  from  him,  vice  versa ;  and  although  each 
partner,  acting  as  such,  can  bind  the  joint  stock  by 
dealing  with  strangers  in  the  name  of  the  firm,  yet  he 
cannot  do  so  by  any  act  on  his  own  individual  account, 
to  a  larger  extent  than  his  own  interest."  Thus,  though 
the  goods  may  be  taken,  and  his  share  therein  sold, 
yet  the  purchaser  from  the  sheriff  buys  only  that  to 
which  the  defendant  is  (as  between  himself  and  his  com- 
panions) justly  entitled  (3),  and  the  rule  is  the  same,  if 
he  become  individually  bankrupt  (4). 
Eqniubie  right  This  equitable  right  of  individual  partners  depending 
ooant  betwe^  therefore  upon  the  result  of  the  accounts  of  the  partner- 
partners,  ship  firm,  and  being  subject  to  the  joint  debts,  it  follows, 
that  under  a  joint  commission  of  bankruptcy,  the  se- 
parate estate  of  one  has  a  lien  on  the  other'^s  share  of  a 
surplus  of  the  joint  estate,  in  respect  of  a  debt  proved 
under  bills,  drawn  in  the  name  of  the  firm  for  a  separate 
debt,  and  may  come  in  with  the  other  separate  creditors 
for  the  deficiency  (5). 

(1)  Collyer  on  Partnership,  p.  65 ;  and  see  8k^  t.  Uarwood,  2  Swans. 
586. 

(2)  p.  28,  2nd  edit. 

(3)  £r«y<io»T.H«y<{oft,3Salk.392;  CAigMiM»T.jroci»p»,3BoB.&Pnl.289. 

(4)  W€9t  ▼.  Sk^,  1  Yes.  Sen.  239. 

(5)  BxparieKmff,  17  V«s.  J.  115  ;  1  Rose,  212,  8,  C. 
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And  where  one  only  of  a  firm  becomes  bankrupt,  and 
a  dissolution  of  the  partnership  consequently  follows, 
the  assignees  of  the  bankrupt  partner  become  tenants  in 
common  of  the  partnership  effects  along  with  the  solvent 
partner,  and  hold  the  bankrupt's  undivided  share,  sub- 
ject to  the  state  of  the  partnership  accounts  (1). 

The  rights  of  those  claiming  under  an  individual  part-  Righto  of 
ner  are  also,  as  against  the  co-partnership  effects,  subject  "*j^2S«r 
to  the  joint  debts.    The  relation  in  which  the  claim  arises,  dependent  on 
whether  under  a  sale  of  the  partner^s  interest — or  under  a  nenhip 
gift  or  bequest — or  by  representation  as  the  next  of  kin  acco«nto. 
or  executors — or  under  execution  by  a  creditor— -or  com- 
mission of  bankruptcy  by  assignees — makes  no  difference ; 
for  in  all  these  cases  the  rule  is  equally  applicable,  that 
the  party  coming  in  the  right  of  the  partner  comes  into 
nothing  more  than  an  interest  in  the  partnership,  which 
cannot  be  tangible  nor  made  available,  but  under  an 
account  between  the  partnership  and  the  partner;  and  it 
is  an  item  in  the  account  that  enough  must  be  left  for  the 
partnership  debts  (2). 

Hence,  an  assignment  by  one  partner  of  the  joint  co-  Asrignment  by 
partnership  property,  to  secure  his  private  debt,  has  been  fXt^propeiiy 
reasonably  held  to  be  subservient  to  the  payment  of  the  subject  to  Uen 
joint  debts  ;  for  otherwise  such  partner  would  be  able  to  creditori^"  ^ 
withdraw,  for  the  defrayment  of  his  individual  liabilities, 
the  fund  designed  to  meet  the  engagements  of  the  part- 
nership (3). 

So,  no  lien  can  be  acquired  under  an  execution  against  So,  execution 
the  interests  of  an  individual  partner,  for  his  private  ^^l  ^^,f 
debt,  detrimental   to  the  creditors  of  the  partnership ;  ners. 
and  accordingly,  where   an  execution  had  been  levied 
upon  the  joint  property,  and  a  bankruptcy  followed,  the 

(1)  Holdemen  t.  ShaekeU,  8  B.  &  C.  612 ;  Smiih  t.  Stokes,  1  East,  363  ; 
Smith  ▼.  Oriel,  ibid.  368. 

(2)  Taylbr  y.  Pielda,  4  Ves.  J.  398,  per  Lord  Mansfield. 
(.'{)  Voung  V.  KeUAly,  15  Yes.  J.  557  ;  ibid,  note,  page  559. 
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court,  on  a  bill  filed  by  the  assignees,  directed  an  account 
of  the  separate  interest  of  the  execution  debtor  in  the 
partnership  effects ;  and,  on  it  appearing  that  there  was 
no  balance  due  to  him,  after  satisfieustion  of  the  partner- 
ship debts,  decided  that  the  claim  under  the  execution 
was  invalid  (1). 
Joint  crediton      But,  though  the  joint  creditors  of  a  firm  are,  in  case  of 
ito^i^tuted  ^^  insolvency,  substituted  in  equity  to  its  rights,  and  have 
righto  in  cue    consequently  a  title  to  earlier  payment  than  any  of  the 
raptoy.  pj^^j^^^  creditors,  they  have  not,  technically  speaking,  a 
lien.    Their  right  is,  to  follow  the  property  as  a  trust 
fund  (unless  bond  fide  alienated)  into  the  hands  of  others 
having  an  inferior  title  (2). 
Bot  a  bond  fide     And  inasmuch  as  no  actual  lien  exists,  either  at  law  or 
S^Sfert^d'bi^  in  equity,  a  bond  fide  transmutation  of  the  partnership 
tween  partners  property  may  be  made  on  the  dissolution  or  winding-up 
of  jolnTcredT-   ^^  ^  concem,  SO  as  to  bind  the  joint  creditors,  and  defeat 
tors.  their  equity  on  the  effects  in  specie^  in  the  hands  of  a 

partner  continuing  to  carry  on  the  business.  ^*  It  would 
be  a  monstrous  proposition,"  observes  Lord  Eldon,  *'  to 
say  that  effects  which  have  belonged  to  a  partnership 
shall,  in  all  future  time,  remain  part  of  the  partnership 
effects,  notwithstanding  a  bond  fide  act;"  and  hence  it  has 
been  decided  that,  on  a  fiur  dissolution  of  partnership 
between  two  persons,  one  of  whom  has  retired  and  as- 
signed the  joint  property  to  the  other,  taking  a  bond  for 
the  value,  and  a  covenant  of  indemnity  against  the  debts, 
and  the  other  has  continued  the  trade  separately  for  a 
year  and  a  half,  and  then  become  bankrupt,  the  equity  of 
the  retired  partner  in  the  effects  is  gone,  and  therefore 
the  joint  creditors  have  no  claim  thereupon  (3). 
Joint  creditors  Neither  havc  joint  creditors,  before  execution,  and 
on  dissolution,  p^or  to  a  dissolution  of  partnership,  any  lien  upon  the 

(1)  Tayior  t.  FUlde,  4  Ves.  J.  396. 

(2)  aiivip6e//v.iV«//4i//,2Swans.575;  H^w^  v.i8^ib>,  1  Ve8.Sen.239,455. 

(3)  Bx  parte  J{i#ft,  6  Ves.  J.  119. 
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joint  effects.  They  ean  only  sue  the  partners  and  takeexecu- 
tion,  joint  or  several,  as  they  may ;  but  until  execution, 
there  is  no  process  by  which,  as  creditors,  they  can  take 
the  joint  effects;  and  their  equity  after  dissolution  de- 
pends upon,  and  is  worked  through,  the  right  of  the 
partners  (1). 

If,  on  the  dissolution  of  a  partnership,  it  be  arranged  Co-partners 
that  specific  articles  are  to  become  the  separate  property  JSer'ondgso- 
of  one  partner,  and  the  debts  are  to  be  paid  oat  of  a  par*  intion  of 
ticular  fund,  which  proves  deficient,  the  other  partner  P*"°*"  P* 
has  no  lien  on  the  specific  articles  in  respect  of  the  defi- 
ciency ;  for  having  vested  in  his  co-partner  a  separate 
title  to,  and  interest  in,  that  portion  of  the  partnership 
property,  he  cannot  set  up  a  lien  in  direct  breach  of  his 
agreement  (2). 

The  injustice  arising  from  the  exoneration,  at  law,  of  Anetgof  ade- 
the  representatives  of  a  deceased  partner  from  the  pay-  ^y  be^^iSu  ^"^ 
ment  of  his  share  of  partnership  liabilities,   has  been  }o^ed  in  equity 
removed  by  the  recognition  of  such  debts,  in  equity,  as  partners  be- 
several  and  subsisting,  and  therefore  enforcible  upon  bill  come  insolvent, 
against  his  representatives,  in  case  of  the  insolvency  of 
the  other  partners.     A  creditor  has  therefore  an  absolute 
and  unconditional  right,  where  the  surviving  partners  are 
bankrupt  or  insolvent,  to  resort  at  once  to  the  assets  of 
the  deceased  partner  (3).      Nor  is  he  obliged,  in  the  first 
instance,  to  proceed  against  the  surviving  partners,  even 
though  unable  to  show  that  full  satisfiiction  cannot  be  ob- 
tained from  them,  but  may  leave  the  representatives  of  the 
deceased  partner  to  their  remedy  against  the  survivors  (4). 

(1)  Bx  parte  Rowlandion,  2  Yes.  &  B.  172;  1  Rose,  416,  8.  C, 

(2)  Linffen  y.  Simpion,  1  Sim.  &  S.  600. 

(3)  Dew^fne9  t.  Nobie,  2  Ross.  &  Myl.  495 ;  Cfrey  t.  CMtwell^  9  Ves.  J. 
118  ;  VuUiamy  y.  NohU,  3  Mer.  593  ;  ex  parte  Kendall,  17  Yes.  J.  514  ; 
BUhop  y.  Chwrcht  2  Yes.  Sen.  371  ;  8taimer  y.  Powett,  2  Mer.  30  ;  Holts- 
comb  y.  lUoere,  \  Ch.  Ca.  127 ;  Cowell  y.  Ehkeet  2  Ross.  191. 

(4)  Wilkmmm  y.  Hmkdermm,  1  Myl.  &  K.  589  ;  Steveutam  y.  Chiewell,  3 
Yes.  J.  566. 
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Fond  on  which     The  fund  or  stock,  upon  which  the  court  has  recog- 

mwt^bcT^t    ^^^^  *®  equity,  or  supported  the  interest  of  partners 

and  nnappro-    against  each  other,  it  must  be  observed,  is  that  which 

P"^    '  continues  joint  and  unappropriated. 

When  fond  Where  the  managing  owner  of  a  ship,  chartered  by 

banker"  hands  ^^^  ^^*  India  Company,  received  the  warrants  for  the 

to  separate  ac-  freight,  and  paid  them  into  a  banker's  in  his  oum  name^ 

^^'^^'  drawing  cheques  from  time  to  time  for  various  sums  out 

of  the  fund,  and  applying  part  for  the  use  of  the  ship, 

and  part  for  private  purposes,  but  treating  it  entirely  as 

his  own ;  it  was  held,  that  the  other  part-owners  had  no 

lien  on  the  fund  in  the  hands  of  the  banker,  nor  any 

claim  against  the  latter,  as  their  debtor  (1). 

When  stock,         go  where,  in  pursuance  of  an  arrangement  entered  into 

&c>  consigned    .  *»        i  i        «•  •  •  i 

to  a  specific  between  two  persons  for  the  supply  of  provisions  to  the 
destinaUon.  navy,  the  one  indorsed  to  the  other  a  bill  of  lading  of  a 
cargo  of  provisions  which  he  had  shipped,  for  the  pur- 
poses of  the  contract;  it  was  held,  that  the  latter  was 
not  entitled  to  a  lien  on  the  cargo  for  any  debt  due  to 
him  from  his  partner  (2),  for  the  cargo,  having  been  con- 
signed to  a  specific  destination,  could  not  be  legally 
diverted  to  any  other  purpose. 
Partnership  in  In  the  purchase  of  real  estate  by  partners  for  partner- 
reai  estate.**  ^  ^'^^P  Purposes,  the  general  rule  of  survivorship,  in  the 
case  of  joint-tenancy,  is  regarded  only  in  equity  as  in- 
vesting in  the  survivor  a  trust  estate  for  the  benefit  of 
the  representatives  of  the  deceased  partner,  of  the  share 
to  which  he  was  entitled  (3),  and  the  court  will,  if  neces- 
sary, direct  an  inquiry  before  the  master  for  the  purpose 
of  ascertaining  the  fact  of  partnership  (4). 

(1)  B»  parte  Oribble,  3  Deac.  &  Chit.  339,  dubii.  Sir  John  Cross  ;  and 
see  Sim»  t.  Briiiain,  4  B.  &  Ad.  375  ;  2  Nev.  &  Man.  594,  S,  C. 

(2)  Smith  T.  Burridge,  4  Tannt.  684. 

(3)  Lyster  v.  DolUmd,  1  Yes.  J.  431 ;  Elliot  ▼.  Bronm,  9  Ves.  J.  597  ; 
Lake  ▼.  Craddock,  3  P.  Wms.  158  ;  Morria  v.  Barrett,  3  You.  &  J.  384. 

(4)  Lytter  ▼.  Dolland,  suprh. 
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If  a  number  of  persons  make  a  joint-purchase  of  an  Repairs  and 
estate,  and  one  of  them  subsequently  effects  considerable  fected  by  one 
repairs  and  alterations  at  his  own  cost  knd  dies,  the  of Bevcraijoint- 

purchasen  of 

expenses  attach  as  a  lien  on  the  property,  and  a  trust  an  estate, 
is  created  for  the  representatives  of  him  who  incurred 
them  (1).  This  principle  has  also  been  maintained  in  the 
case  of  joint  lessees,  where  one  of  the  tenants  has  renewed 
the  lease,  and  the  other  has  reaped  the  benefit  of  it ;  and  the 
one  advancing  the  money  has  been  held  to  have  a  charge 
on  the  other  moiety  of  the  estate,  for  the  moiety  of  his 
advances,  on  account  of  the  fines ;  although  such  other 
moiety  of  the  estate  was  in  strict  settlement  at  the  time 
of  the  renewal,  for  it  was  considered  that  the  case  came 
within  the  limits  and  principles  of  the  rule,  where 
mortgagees  who  have  renewed  leasehold  interests,  have 
been  deemed  entitled  to  charge  the  amount  upon  the 
land  (2). 

But  where  two  or  more  persons  purchase  an  estate,  Porchase 
and  one  pays  all  the  money,  and  the  estate  is  conveyed  JJ^"2irtner   ^ 
to  them  both,  the  one  who  paid  the  money  cannot  call  only. 
upon  those  who  paid  no  part  of  it,  to  repay  him  their 
shares  of  the  purchase  money,  or  to  convey  their  shares 
of  the  estate  to  him.    By  payment  of  all  the  money,  he 
gains  neither  lien  nor  a  mortgage,  because  there  is  no 
contract  for  either ;  nor  can  it  be  construed  as  a  resulting 
trust,  as  such  a  trust  cannot  arise  at  an  after  period ; 
and  perhaps  the  only  remedy  he  has,  is  to  file  a  bill 
against  them  for  a  contribution  (3).    Whenever,  there- 
fore, two  persons  agree  to  purchase  an  estate,  it  should 

(1)  Lake  t.  Gibtanf  1  Eq.  Ca.  Abr.  290  ;  pi.  3,  per.  M.  R. 

(2)  Hwmltim  t.  Drnny,  1  BaU  &  B.  199. 

(3)  3  Sag.  Vend.  251,  10th  ed.  and  note  (r),  In  wbich  the  learned  author 
refers  to  Wood  t.  Birch,  and  Wood  ▼.  Norman^  Rolls,  7  &  8  March,  1804  ; 
the  decree  in  which  case  does  not,  he  remarks,  authorise  the  obsenration, 
bat  he  conceiyes  it  to  follow  from  what  fell  from  the  Master  of  the  RoUSf 
at  the  hearing. 
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be  stipulated  in  the  agreement,  that  if,  by  the  default  of 
either  of  them,  the  other  shall  be  compelled  to  pay  the 
whole,  or  the  greater  part  of  the  purchase  money,  the 
estate  shall  be  conveyed  to  him,  and  he  shall  hold  the 
entirety  against  the  other  and  his  heirs,  unless  he  or 
they  shall,  within  a  stated  time,  repay  the  sum  advanced 
on  their  account,  with  interest  in  the  meantime  (1). 


CHAPTER  XIV. 

ACCOMMODATION   ACCEPTORS,   AND  INDORSEES   OF   BILLS 

OF   EXCHANGE. 

Acceptors  of         In  considering  the  rights  of  accommodation  acceptors, 
change.  ^^d  indorsees  of  bills  of  exchange,  in  connexion    with 

the  subject  of  lien,  and  in  pointing  out  the  cases  in  which 
such  parties  are  held  to  be  entitled  to  protection,  it  may 
Express  con-  be  premised  as  a  general  rule,  that  where  there  is  an  ex- 
o?indem^u*  P^^ss  Contract  for  a  particular  mode  of  indemnity  be- 
defeats  implied  tween  the  drawer  and  acceptor  of  a  bill  of  exchange,  the 
rcme  y.  latter  can  resort  to  no  remedy  raised  by  legal  implica- 

tion (2).     But  in  the  absence  of  such  arrangement,  the 
law  implies  a  contract  of  indemnity  in  his  favour,  and 
permits  resort  to  detainer  of  the  money,  or  goods,  that 
may  happen  to  be  in  his  hands  belonging  to  the  drawer. 
Acceptor  may   Where,  therefore,  a  person,  having  obtained  possession 
tain  funds  or     ^^  funds  belonging  to  another,  without  fraud  or  misre- 
goods  of  presentation,  or  being,  in  any  manner,  indebted  to  him, 

accepts  bills  for  his  accommodation,  and  the  drawer 
afterwards  commits  an  act  of  bankruptcy,  or  becomes 
insolvent,  such  acceptor,  without  any  express  authority, 

(1)  3  Sug.  Vend.  251,  10th  edit. 

(2)  Touita^  V.  Mariiimtmt,  2  Term  Rep.  100. 


OF   BILLB   OF   EXCHAMQB.  203 

has  an  equitable  right  to  retain  the  funds,  or  withhold 
the  debt,  till  the  bills  be  delivered  up  to  him,  or  he  re- 
ceive a  sufficient  bond  of  indemnity  against  being  sued 
upon  them  (1). 

This  implied  contract  of  indemnity  is  applicable  only  implied  indem- 
to  those  cases  where  the  bills  are  really  understood  to  ^  ^^^4-* 
have  been  accepted  for  the  accommodation  of  the  drawer.^  aooom- 
Where,  therefore,  a  person  drew  a  bill  upon  another,  to  I^S^^"  ."^' 
whom  he  had  been  sending  goods  for  sale,  and  obtained 
his  acceptance,  neither  party  knowing,  at  the  time,  the 
state  of  the  accounts  between  them ;  and  it  turned  out 
subsequently  that  the  drawer  was  indebted  to  the  ac- 
ceptor, the  court  held,  that  a  bill  so  drawn  and  accepted 
could  not  be  treated  as  an  accommodation  bill,  and  that 
consequently  there  was  no  implied  undertaking  on  the 
part  of  the  drawer  to  indemnify  the  acceptor  against  any 
action  that  might  be  brought  against  him  (2). 

If  a  party  indorse  a  bill  for  the  accommodation  of  the  Indemnity  of 
drawer,  which  is  also  accepted  by  a  third  person  for  the  SS3iJ2^"' 
like  accommodation,  such  an  accommodation  indorser, 
in  case  there  be  reasonable  ground  to  apprehend  the 
insolvency  of  his  principal,  has  an  equitable  right  to 
withhold  the  payment  of  any  money  which  he  may  owe 
to  him,  until  he  has  been  indemnified  against  any  liabi- 
lity on  account  of  his  indorsement,  though  such  liability 
would  be  no  defence  at  law  to  an  action  by  the  prin- 
cipal (3). 

With  regard  to  the  rights  of  acceptors,  where  money  Where  money, 
or  goods  are  deposited  for  the   particular  purpose  of„p^2J^^j„, 
indemnity,  no  doubt  can  be  entertained,  for  they  hold^mnify. 
them  under  an  express  contract  to  that  effect. 

And  where  a  sum  of  money  has  been  lodged  with  a  Acoommoda- 

tbn  acceptors 

(1)  Madden  ▼.  Kempiter^  1  Camp.  12. 

(2)  Bagnall  ▼.  Andrew*,  7  Bing.  217. 

(3)  WUHiu  ▼.  Ca$€^,  7  Term  Rep.  71 1 ;  Willis  ▼.  F^temamj  12  East,  659 ; 
ex  parte  Meicaffe,  11  Ves.  J.  407  ;  Chit,  on  BiUs,  p.  272. 
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entitled  to  lien  party  to  indemDify  him  against  bills  of  exchange,  which' 

in  ^dTnot-*  ^^  ^^  accepted  for  the  accommodation  of  another,  an 

withstandmg     action  wiU  not  lie  against  him  to  recover  the  money, 

tetions.  while  the  bills  are  outstanding,  even  though  the  statute 

Goods  express-  of  limitations  has  run  upon  them(l).     But  where  goods 

M^repartica-  ^*^®  he&i  pledged  expressly  to  secure,  by  the  produce 

iara<M»ptonces,  of  Sale,  acceptors  who   have    taken  up  and  paid  bills 

otiien.  ^         drawn  on  them  by  the  owners,  they  are  not  subject  to 

any  further  charge  in  respect  of  other  bills  taken  up  and 

paid  subsequently,  if  the  amount  of  the  original  sums 

paid  on  account  of  the  owner  have  been  repaid  to  them, 

without  resorting  to  a  sale  (2). 

Fands  in  hand,     The  riffht  of  an  acceptor  to  the  funds  deposited  by 

amoant,thoagh  ^^7  ^^  indemnity,  has  been  held  binding  to  the  entire 

acceptor  com-  amount  of  the  bills  against  the  principal,  though  the 

creditors  for  a  former  may  have  compounded  with  the  holders  of  the 

lesBsnm.         ^jj^g  f^^  ^  j^gg  g^nj^    Thus,  where  an  agent  accepted 

bills  of  his  principal  to  the  amount  of  funds  then  in  his 
hands,  and  the  bills  were  negotiated  to  creditors  who, 
without  the  knowledge  of  the  principal,  accepted  from 
the  agent  a  composition  of  lOs.  in  the  pound,  in  order 
to  relieve  him  from  his  responsibility,  and  in  discharge 
of  the  acceptances  which  were  returned  to  him,  it  was 
held,  on  the  bankruptcy  of  the  principal,  that  the  agent 
could  retain,  as  against  the  assignees,  the  full  amount  of 
the  bills,  out  of  the  funds  in  his  possession  (3). 
Indorsees  have  If  a  party  take  bills  for  the  price  of  goods,  and  it  be 
benefit  of         agreed  that  the  bills  shall  be  paid  out  of  the  proceeds  of 

arrangement       ^  ^  *  * 

between  drawer  the  sale  of  them,  the  indorsees  of  the  bills  will  be  en- 
SS*b!lSfro^tey  ti^Jed,  on  the  bankruptcy  of  the  acceptors,  to  have  the 
of  the  latter;     benefit  of  the  arrangement,  though  without  notice  of  it. 
And  may  be         A.,  having  procured  goods,  which,  by  agreement  with 
c«Dds°of  goods"  ^'  *°^  ^-y  ^®^®  *^  ^^  supplied  on  the  joint  adventure  of 

(1)  Morse  ▼.  WUlianu,  3  Camp.  418. 

(2)  Birdvfood  ▼.  Raphael,  5  Price,  593. 

(3)  Si(mektmee  v.  Bead,  3  B.  &  C.  669 ;  5  D.  &  R.  603,  <9.  C. 
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the  three,  drew  bills  on  the  latter,  for  the  amount  of  the  directed  to  be 
cost  of  the  goods,  which  they  accepted,  and  A.  engaged  JI^L^"^^*^ 
to  renew  the  bills  until  the  return  proceeds  for  the  goods  liquidation ; 
were  received.  B.  and  C.  managed  the  shipment,  and 
directed  the  consignee  to  forward  the  account  of  the 
return  sales  to  themselves.  A.  then  applied  to  D.  to  dis- 
count two  of  these  bills  (D.  having  no  knowledge  that 
the  bills  were  drawn  on  the  joint  account,  and  not  being 
made  acquainted  with  that  circumstance  till  after  the 
bankruptcy  of  A.  and  of  B.  and  C.))  and  to  induce  him  to 
do  so,  undertook  that  the  proceeds  of  the  goods  should 
be  applied  in  liquidation  of  the  bills.  All  the  parties 
subsequently  became  bankrupt,  and  part  of  the  return 
proceeds  came  to  the  hands  of  the  assignees  of  B.  and  C; 
it  was  held,  that  the  proceeds  were  clothed  with  a  trust 
for  the  payment  of  the  bills,  and  that  the  assignees  of 
B.  and  C.  were  bound  to  pay  over  such  proceeds  to  the 
assignees  of  D.  (1). 

So,  securities  held  by  a  banker  against  his  acceptances  Or  oat  of  lecn- 
are  available  to  the  holders  of  bills,  who,  though  di-  J^j^^^  ^^ 
rectly  having  no  lien  upon  them,  have  an  equity  to  have 
them  applied  specifically  to  the  discharge  of  the  ac- 
ceptances, upon  this  broad  and  general  ground,  that 
upon  a  transaction  of  this  nature,  a  person  holding  the 
bills  has  a  right  to  the  benefit-  of  any  contract  between 
the  principal  debtor  and  the  party  indemnified.  It  is  the 
effect  of  an  equity  between  the  holders  and  the  acceptors, 
rather  than  directly  in  their  own  right  upon  any  fund  in 
the  hands  of  the  latter ;  and  the  principle  is  equally 
applicable  in  favour  of  holders  of  bills  against  the 
assignees  of  the  acceptor,  in  case  of  his  bankruptcy  (2). 

And  when  the  drawer  of  bills  of  exchange  deposits  Or  on  short 

(1)  Ex  parte  Pre9eott,  1  Mon.  &  Ayr.  316,  dubit.  Sir  J.  Grots ;  3  Deac. 
&  Chit.  218,  S,  C.i  e*  parte  Copeland,  3  Deac.  &  Chit.  199. 

(2)  Ex parteWaring,\9ytA.Z.Mh,  2Rofle,  182;  20.9tZ.  AU,8,C,: 
ex  parte  Peffeetf  re  Neviliet  Mon.  25. 
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bills  deposited  short  bills  With   the    acceptor,   to  cover  his   drawing 
with  acceptor,  ^.^^j^jj^^  ^jj^j  ^^j-jj  drawer  and  acceptor  become  bank- 

rupty  the  holder  of  the  acceptances  can  call  upon  the 
assignees  of  the  acceptor,  to  apply  the  short  bills  in  dis- 
charge of  the  acceptances,  to  the  extent  of  the  lien 
which  the  acceptor  had  upon  them,  at  the  time  of  his 
bankruptcy  (1). 
Right  of  accep.     It  was  formerly  held,  where  a  party  accepted  bills  for 
banknT^^^  the  accommodation  of  a  trader,  who,  after  committing  a 
drawer.  secret  act  of  bankruptcy,  but  before  the  commission  was 

sued  out,  lodged  money  with  him  to  take  up  the  bills 
which  became  due  after  the  commission  issued,  and  were 
then  paid,  that  the  money  so  lodged  might  be  recovered 
by  the  assignees  (2).  So,  in  a  later  case,  before  the  pass- 
ing of  the  bankrupt  act,  6  Qeo.  4,  c.  16,  s.  50,  where 
dealings  between  a  trader  and  his  factor  continued  after 
the  former  had  committed  an  act  of  bankruptcy,  and  up  to 
the  time  of  the  issuing  of  the  commission ;  and  the  trader, 
aft;er  a  secret  act  of  bankruptcy,  and  within  two  months 
of  the  commission,  lodged  money  with  the  £EU^tor,  who  was 
under  accommodation  acceptances  for  him ;  it  was  held, 
that  the  money  could  not  be  retained  by  the  acceptor  to 
indemnify  him  against  his  liability  to  take  up  the 
bills  (3). 
May  set  off  But  the  law,  in  this  respect,  has  been  altered  by  the 

^^Mtdcbts  ®***^*®  above  referred  to,  which  gives  a  right  of  set-off 
due  from  him.  of  mutual  Credits  up  to  the  time  of  the  issuing  of  the 
commission,  notwithstanding  any  prior  act  of  bankruptcy ; 
provided  that  the  party  claiming  the  benefit  of  any  such 
set-off  had  not,  when  the  credit  was  given,  notice  of  any 
act  of  bankruptcy  committed  by  such  bankrupt.  This 
section  is  an  extension  of  nearly  similar  powers  in  the 
statutes  5  Geo.  2,  c.  30,  s.  28,  and  46  Geo.  3,  c.  135,  s.  4 

(1)  ExpcrUParr,  Buck,  191. 

(2)  TVmvIm  T.  D^yiM,  2  Camp.  312. 

(3)  Kinder  y.  Butterworih,  6  B.  &  C.  42  ;  9  D.  &  R.  47,  8.  Q. 
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(now  repealed),  which  rendered  the  balance  of  accounts  < 

between  the  parties  the  debt  at  law,  to  be  proved  by  the 

creditor,  or  recovered  by  the  assignees,  provided  that  the  \ 

person  claiming  the  benefit  had  not  only  no  notice  of  any  i 

act  of  bankruptcy,  but  also,  no  notice  that  the  trader  was 

insolvent,  or  had  stopped  payment.  ^ 

The  holder  of  bankers'  notes  has,  under  this  section  of  Holder  of 
the  first-mentioned  statute,  been  allowed  to  set  off  the^^J^^^^^ 
notes  against  a  claim,  by  the  assignees  of  the  bankers,  agui»t  debt 
for  the  balance  of  an  account  due  from  him,  although  he  though  he 
knew,  at  the  time  he  took  the  notes,  that  they  had  stop- 1™®^  ®^  ^^^ 
ped  payment,  but  was  not  aware  of  any  act  of  bank-  when  he  re- 
ruptcy  (1).     Notice  of  insolvency  is  therefore  no  longer  ^^"^  **»«"• 
an  ingredient  in  the  case  to  prevent  the  remedy  of  parties 
under  liability  on  behalf  of  a  bankrupt. 

The  52nd  section  of  the  6  Geo.  4,  c.  16,  which,  in  6  6eo.4»c.  16. 
terms,  is  similar  to  the  8th  section  of  the  repealed  act  49 
Geo.  3,  c.  121,  permits  proof  by  sureties  under  the  com- 
mission of  bankruptcy,  although  the  payments  for  which 
they  may  have  been  bound  have  been  made  after  bank- 
ruptcy. Every  person  who  has  made  himself  legally 
liable  for  the  payment  of  any  debt,  as  the  drawer,  the 
acceptor,  or  even  the  indorser  of  an  accommodation  bill, 
is  a  surety  within  the  meaning  of  the  act  (2). 

The  rights  of  persons  who  have  accepted  bills  on  the 
faith  of  goods  consigned  to  them  for  the  purpose  of  sale, 
are  treated  of,  at  considerable  length,  under  the  head 
''  Factors  and  Brokers,'**  and  it  is  therefore  unnecessary 
to  dwell  upon  them  further  in  this  place. 

(1)  Diekion  ▼.  CatSt  1  B.  &  Ad.  343  ;  HawHiu  ▼.  WMtten,  10  B.  &  C. 
217;  5M.  &R.  219,  8,  C. 

(2)  Bamett  ▼.  Dodgin,  9  Bing.  653  ;  «r  parte  Vonffe,  3  Yes.  &  B.  40  ; 
StedmtM  ▼.  MarHiinant,  13  Eait,  427  ;  ex  parte  lAoyd^  1  Rose,  4  ;  Fonnm- 
dau  T.  Cfro9bie,  3  B.  &  Aid.  13 ;  ex  parte  Lobbtm,  17  Yes.  J.  334.  But  see 
YaUop  Y.  Ebera,  1  B.  &  Ad.  698. 
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CHAPTER  XV. 

ATTORNEYS  AMD  SOLICITORS.— KLERKS  OF  ASSIZE.— COM- 
MISSIONERS FOR  TAKING  THE  ACKNOWLEDGMENTS  OF 
MARRIED  WOMEN  UNDER  3  &  4  W.  4,  C.  74. — COM- 
MISSIONERS FOR  THE  PARTITION  OF  ESTATES. — CER- 
TIFICATED CONVEYANCERS. — ^TOWN  CLERKS. AGENTS  IN 

TOWN. — CLERKS     IN    COURT. —  SIX    CLERKS. CLERK   OF 

ENROLMENTS   IN    BANKRUPTCY. 

Attoraeys  and       Tn  the  discussion  of  the  law  of  lien,  as  applicable  to 
OriAn^of  ri  bt  ^^^^"^^7®  ^^^  solicitors,  and  their  agents  in  town,  an 
attempt  to  trace  its  origin,  or  to  establish  the  period 
of  its  introduction  into  practice,  would  be  as  useless,  as 
it  is  unessential,  to  the  purport  of  our  present  inquiry. 
It  may  suffice  to  observe,  in  the  language  of  Lord  Mans- 
field (1),  that  the  recognition  of  the  right  of  lien  in  their 
case  is  founded  on  principles  of  justice,  and  though  per- 
haps of  but  comparatively  modern  origin,  is  now  firmly  es- 
tablished by  numerous  decisions  both  at  law  and  in  equity. 
Lien  extends        The  general  and  settled  principle  is,  that  attorneys 
and  papera'in    ^^^  Solicitors  of  the  different  courts  of  law  and  equity 
possession.       have  a  lien  for  their  costs  upon  all  deeds,  papers,  and 
other  documents  of  their  clients,  that  come  into  their 
possession  in  their  professional  capacity,  for  the  purposes 
of  business,  and  though  they  may  not  come  into  their 
hands  in  the  particular  cause,  or  on  the  particular  occa- 
sion, in  which  their  demand  arises  (2). 
Commensiirate      This  right  of  general  lien  on  the  papers  of  clients  is 
^jT*  *        commensurate,  of  necessity,  with  that  right  only  which 
the  party  delivering  the  papers  to  them  has  therein  (3), 

(1)  Wilknu  T.  Cmrmiekaeh  Doug.  100. 

(2)  Stwetuon  ▼.  Blakeiock,  1  M.  &  S.  535. 

(3)  HoUU  ▼.  Claridge,  4  Tannt.  807. 
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but,  if  an  attorney  be  entitled,  as  against  his  client,  to  a  ATaiiable 
lien  upon  papers  in  his  possession,  for  business  ^^l^eady  J|^"JJ[^J*[jj^ 
done,  the  lien  operates,  on  his  client's  bankruptcy,  against  nipt  client, 
his  assignees,  not  only  for  such  amount,  but  for  the  costs 
of  an  action  commenced  against  the  client,  subsequently 
to  the  issuing  of  the  commission,  to  recover  the  amount 
of  the  bill,  unless  it  be  shown  that  the  action  was  im- 
properly  commenced   for   the    purpose    of  increasing 
costs  (1). 

Nor  can  the  official  assignee  under  the  1  &  2  W.  4,  And  against 
c.  66,  s.  22,  take  a  bankrupt's  money  out  of  the  hands  n*?*^  "**' 
of  a  solicitor,  without  discharging  his  lien  (2). 

Such  lien  against  assignees  is  as  effectual  under  the  As  effoctuai 
implied  agreement  as  against  the  bankrupt  hiniself  (3),  *^^  *"'fj^^ 
but  an  attorney   has  not  a  right  of  lien   against  the  banknipt 
general  creditors  .  of  two  bankrupts,  if  prosecuting   a  *^*^*' 
separate  fiat  i^inst  one  only  (4).    And  it  has  been  held, 
that  if  an  uncertificated  bankrupt  sue  for  an  account, 
which,  on  reference  to  arbitration,  is  found  to  be  due  to 
him,  the  attomey^s  lien  for  costs  is  paramount  to  the  claim 
of  the  assignees,  to  the  amount  awarded,  though  the 
residue  belongs  to  them  (5). 

But,  though  the  solicitor  is  entitled  to  the  custody  of  Bat  no  lien  on 
all  the  papers  and  proceedings  under  a  fiat  in  bankruptcy,  S^a^fi^li 
he  has  nevertheless  no  lien  upon  them  for  his  costs  (6).  bankruptcy. 
Nor  has  he  any  lien  as  against  the  assignees  upon  the  Nor  on  papers 
])apers  of  his  client  that  come  to  his  hands   after  the  ^  ^S?  ^ 
bankruptcy  of  the  latter  (7),  and  if  he  refuse  to  deliver  client's  i>ank. 

mpCcj. 

(1)  Lmmbert  t.  Buekmatter,  2  B.  &  C.  616;  4  D.  &  R.  125,  8.  C. 

(2)  Sx  parte  Bowdm,  2  Deac.  &  Chit.  182. 

(3)  Bx  parte  BoMh,  7  Vin.  74 ;  Lambert  ▼.  Buckmagttr,  2  B.  &  C.  616 ; 
4  D.  &  R.  125,  8.  C. :  Brown  y.  Heatheote,  1  Atk.  160. 

(4)  Bx  parte  Lee,  2  Ves.  J.  285. 

(5)  Jonee  ▼.  TVn^u//,  5  Dowl.  P.  C.  591. 

(6)  Bx  parte  8kaw,  1  Glyn  &  J.  124 ;  ex  parte  Hardy,  1  Rote,  395  ; 
•X  parte  Newtem,  2  Rose,  19. 

(7)  Bx  parte  Lee,  2  Ves.  J.  285 ;  and  see  ex  parte  AUimm,  1  Glyn  ft  J.  210. 
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Ibem  ttp,  he  will  be  liable  to  the  costs  of  a  petition  to 
compel  him  (1). 
But  may  have  Notwithstanding,  however,  that  he  has  no  lien  on  the 
rapTciient,  on  pi*oceedings  against  the  assignees,  he  may  possess  one, 
deed  of  com-  as  against  a  bankrupt,  on  a  deed  of  composition  to  ssper* 
^'*^         Mde  the  fiat  (2). 

How  far  lien  tt  has  been  doabted  whether  an  attorney's  right  of 
J^fl  cUcnt!  1»®^  extends  to  the  will  of  his  client,  and  the  question 
was  not  before  the  court  till  the  case  of  Gtorges  r. 
Georges  (3),  where  the  Lord  Chancellor  intimated  a 
strong  opinion  to  the  contrary,  and  ordered  the  produc- 
tion of  it  for  the  purpose  of  establishing  the  character 
of  all  persons  claiming  thereunder,  without  prejudice  to 
any  application  the  solicitor  might  be  advised  to  make ; 
and  in  a  case  subsequently  decided,  his  Lordship  said, 
that  he  would  not  establish  such  a  doctrine,  that  consent 
for  production  was  necessary,  with  respect  to  a  will,  an 
instrument  which  may  be  altered,  even  in  articulo  martisy 
and  on  which  a  solicitor  can  have  no  lien  (4).  And  where 
a  solicitor  retained  as  a  lien,  a  will  which  he  had  pre^ 
pared,  and  was  cited  by  the  prerogative  court,  at  the  in- 
stance of  the  personal  representatives,  to  bring  in  the  will^ 
and  leave  it  in  the  registry  of  the  court,  administration 
was  nevertheless  granted  to  the  widow  of  the  testator,  a 
silk  merchant,  limited  to  the  sale  of  silks,  which  would 
deteriorate  in  value  if  they  remained  unsold,  and  to  bring 
actions  and  dispose  of  the  stock  (5).  And  when  subse- 
quently an  application  was  made  to  the  Court  of  King's 
Bench,  for  a  rule  to  show  cause  why  a  writ,  in  the  nature 
of  a  writ  of  prohibition,  should  not  issue  to  the  juc^e 

(1)  ^pthrfe  Hudton,  2  Beac.  &  Chit.  507. 

(2)  Bof  parte  BulUr,  1  Roae,  134. 

(3)  18  Ves.  Jan.  296 ;  Coram  Eldon,  Ld.  Chan. 

(4)  Batch  V.  8yme9^  1  Tnr.  &  Rnss.  87 ; '  and  see  Lord  y.  WwmkigkHm, 
Jbc.  580  ;  and  e»  parte  Critp,  2  DowL  P.  C.  455. 

(5)  Chit.  Gen.  Pr.  vol.  2,  p.  505, and  note  (in)  ;  and  see  Wms.  on  Bzeett*- 
tow,  tol.  1,  p.  203,  2nd  edit. 
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of  the  Prerc^tive  Court  of  Canterbury,  commanding 
him  to  stay  all  prooeedings  against  the  attorney,  until 
the  lien  on  the  will  should  have  been  satisfied  or  dis- 
chai^ed,  on  the  ground  that  the  lien  claimed  was  a 
matter  of  common  law,  the  court  discharged  the  rule, 
because  the  spiritual  court  had,  at  all  events,  jurisdiction 
to  order  the  will  to  be  brought  in,  and  the  Court  of 
King's  Bench  would  not  assume  that  the  Prerogative 
Court  were  going  to  act  in  derogation  of  the  course  of 
common  law,  by  trying  the  right  of  lien  (1). 

In  the  administration  of  assets,  it  would  seem,  how-  Solicitor  has  a 
ever,  that  a  solicitor  has  a  precedent  claim,  by  way  of^|^  j'^^li^^ 
lien,  on  the  duty  which  may  come  to  his  hands,  over  all  administntioa 
the  specialty  creditors  of  the  testator ;  and  that  he  may     ^'^ 
insist  upon  its  previous  application  in  discharge  of  his 
claim  for  trouble  and  moneys  disbursed  (2). 

As  before  remarked,  the  claim  to   lien  must  be  in  Lien  must  be 
respect  of  the  party's  character  of  attorney  or  solicitor,  claimed  in  the 
Thus,  though  he  has  a  lien  upon  all  papers  delivered  to  attorney  or 
him  in  that  character,  not  only  for  professional  business,  «°^<^*'^'"' 
in  the   matter  of  the  papers,  but  for  all  professional 
business,  whilst  they  remain  in  his  hands,  he  has  no  lien, 
as  solicitor,  on  papers  which  he  receives  as  steward  (3). 
Nor  can  he  claim,  unless  by  special  agreement,  for  debts  Cannot  claim 
due  to  him  in  any  other  than  his  professional  character,  P*pe"  in  his 

•^  -^  1  t      t        possession,  as 

as  for  loans  of  money  (4).    So,  it  has  been  decided,  that  steward ; 
a  solicitor,  who  obtains  possession  of  papers,  as  prachein  or  as  prochem 
amy  of  a  party,  has  no  lien  on  them,  by  virtue  of  such  *«y- 
possession  (5). 
The  lien  of  an  attorney,  it  has  been  observed,  is  co-  Lien  co-exten- 

(1)  Bip  parte  Law,  2  Ad.  &  EU.  45 ;  2  D.  P.  C.  52S,  8.  C. 

(2)  TanHn  ▼.  Qibstm,  S  Atk.  720. 

(3)  Champenuwn  ▼.  Scott,  6  Mad.  93. 

(4)  Worraii  ▼.  Jokmon,  2  Jac.  &  W.  218. 

(5)  Mr.  Mo&tag;ii,  in  his  "  Summary  of  the  Law  of  Lien,"  p.  53,  ob> 
serves,  that  the  ChanceUor  decided  this  point  (March  12,  1810),  but  he 
coald  not  learn  the  name. 

p2 


212 


ATTORNST8   AKD   80LICIT011S. 


^▼6  only  with 
client's  right, 
and  ctnnot 
affect  the  righti 
of  a  third  party. 


Against  tnia- 
tees  in  their 
fiduciary 
character. 


eztensive  only  with  the  rights  of  his  client ;  and  it  can^ 
not,  therefore,  affect  the  rights  of  a  third  party  (1). 
Thus,  where  a  plaintiff,  who  had  contracted  to  purchase 
an  estate  from  the  client  of  an  attorney,  and  had  the 
deeds  prepared  at  his  own  expense,  and  sent  to  the  client 
for  execution.  The  client  executed,  and  gave  them  to  a 
servant  to  be  sent  back.  The  servant,  however,  delivered 
them  to  the  defendant,  who  was  an  attorney,  and  had  a 
demand  against  his  client  for  professional  business.  No 
directions  were  given  to  the  defendant  to  retain  the 
deeds  till  payment  of  the  purchase  money.  Some  of  the 
necessary  parties  refused  to  execute  the  deeds,  and  the 
plaintiff  having  abandoned  the  contract,  demanded  the 
deeds  from  the  defendant,  who  refused  to  deliver  them 
up,  claiming  to  have  a  lien  for  his  demand  against  his 
client ;  it  was  held,  in  trover,  for  the  deeds,  described  as 
such,  and  also  as  stamped  pieces  of  parchment,  that  the 
plaintiff  was  entitled  to  recover  the  deeds,  in  their  can- 
celled, if  not  in  their  uncancelled  state  (2);  and  that, 
consequently,  no  lien  attached  for  the  debt  due  from  his 
client. 

Neither  can  trustees  under  a  will,  in  their  fiduciary 
character,  invest  an  attorney  with  a  right  of  lien,  incon- 
sistent with  the  continuance  of  their  trust.  And  where, 
under  the  limitation  of  an  estate  to  trustees,  upon  trust 
to  pay  part  of  the  rents  and  profits  to  testator's  widow, 
and  the  residue  towards  the  maintenance  and  education 


(1)  Symom  ▼.  Sidte,  2  Cr.  M.  &  R.  416  ;  1  Gale,  182,  8.  C. 

(2)  Osenham  ▼.  BtdaUtt  2  Ton.  &  J.  493  ;  EidaiU  ▼.  OrMAom,  3  B.  & 
C.  225 ;  5  D.  &  R.  49,  8,  C.  This  decision  depended  upon  the  instrument 
haying  been  imperfectly  executed,  and  npon  the  sellen  not  interposing  to 
claim  any  interest  in  it ;  and  the  contract  haring  been  rescinded,  what  might 
haTC  been  a  deed,  was  treated  as  a  spoiled  parchment.  Hie  conrt,  in  this 
▼lew,  it  appears,  made  an  order  in  snbstance  that  the  deed  shoold  be  de- 
liTered  to  the  parchaser ;  giving  to  the  sellers  the  right  to  cancel  it,  but  can- 
celled or  uncancelled,  it  was  to  be  delivered  (o  the  purchaser.  See  Sngd. 
Vend.  vol.  2,  p.  440,  lOth  ed. 
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of  his  SOD,  till  twenty-one,  and  after  that  time  to  him  for 
the  life  of  the  widow,  and  on  her  death  to  him  in  fee ; 
the  trustees  employed  an  attorney  to  defend  certain 
actions  and  suits,  in  carrying  into  effect  the  trusts  of  the 
devise,  and  thereby  incurred  a  debt  for  costs,  for  which 
they  deposited  the  title-deeds  of  the  premises ;  it  was 
held,  that  no  lien  attached  against  the  son,  after  the 
death  of  the  mother  (1). 

But  the  deeds  of  a  mortgagee  may  be  retained  against  Against  mort- 
a  mortgagor,  for  the  costs  due  to  an  attorney  from  the  S^ptl^  for 
former,  notwithstanding  the  proviso  for  redemption,  on  <»•*»  <>««  from 
payment  of  the  principal  and  interest,  for  such  pledge  by     "**^* 
the  mortgagee  is  co-eztensive  only  with  his  own  right, 
and  the  mortgagor,  on  re-payment,  should  first  assure 
himself  of  the  non-existence  of  such  incumbrance. 

The  necessity  for  such  inquiry  is  equally  obvious  in  Mortgagors  on 
the  case  of  parties  purchasing,  subject  to  the  mortgage,  "^w^cn*.  "d 
Thus,  where  A.  purchased  premises  which  were,  at  the  paying  pur- 
time,  in  mortgage  to  B.,  with  a  proviso  for  reconveyance,  Jh^w'"^,^'^^ 
at  the  costs  of  the  mortgagor,  on  payment  of  principal 
and  interest,  and  re-sold  them,  with  an  agreement  to  pay 
off  the  mortgage,  on  completion  of  the  purchase,  but 
B.'s  attorney,  who  held  the  title-deeds,  refused  to  deliver 
them  to  A.  till  payment  of  his  own  bill,  containing  items 
fairly  chargeable  on  the  occasion,  as  costs  due  from  the 
mortg^or,  and  others,  which  were  properly  chargeable 
against  the  mortgagee ;  it  was  held,  that  the  attorney  might 
enforce  his  lien  on  the  deeds  against  A.,  to  the  whole 
extent  of  tlie  bill,  and  that  A.,  having  been  obliged  to 
pay  it,  for  the  purpose  of  releasing  the  deeds,  could  not 
recover    back  from    the  attorney  any  amount  unduly 
charged  (2). 

But  an  attorney,  acting  on  behalf  of  an  intended  mort-  No  lien  against 
gagee,  has  no  lien  against  the  intended  mortgagor,  for  J!*^*"^/^,^  ^l^^ 

(1)  Ligk(foot  ▼.  Kemu,  1  Mee.  &  W.  745 ;  2  Gale,  138,  S.  C. 

(2)  Offle  ▼.  Storey,  4  B.  &  Ad.  735 ;  I  NeT.  &  M.  474,  8.  C. 
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gage  not  com-  the  costs  of  investigating  the  mortgage,  upon  deeds  deli- 

pictcd.  vered  by  the  proposed  mortgagor  to  the  mortgagee,  and 

by  him  to  the  attorney  (1) ;  even  though,  by  castom,  the 

expenses  are  payable  by  the  mortgagor,  for  there  is  no 

privity  between  him  and  the  attorney. 

Has  a  lien  on        A  Solicitor,  prosecuting  a  suit  in  Chancery  to  a  decree, 

▼ered^cquity  ^*^  *  ^^^^  ^^  ^^®  estate,  in  the  hands  of  the  person  reco- 
bat  not  in  the  vering ;  but  not  in  the  hands  of  the  heir  (2). 
heir.  ^  ^^9  ^^  ^^  ^^  ^^®"  engaged  as  the  solicitor  for  a  lunatic 

So,  on  the        i^  various  suits,  he  has  a  lien  on  the  lunatic's  estate  for 
^ffr'J^'  his  bills  generally  (3). 

genendiy.  And  the  like  lien  exists  upon  the  estate  for  costs  in- 

Andfor  costs  in  curred  in  obtaining  the  commission  of  lunacy.    Thus, 

mission  of ^°*"  where  under  such  circumstances,  a  petition  was  presented 

lanacy.  by  the  solicitor  to  the  court  to  have  his  costs  paid  out  of 

the  fund  of  the  lunatic's  estate,  and  not  to  be  obliged  to 

prove  for  them  under  a  commission  of  bankruptcy  against 

the  person  who  sued  out  the  commission  of  lunacy,  the 

Lord  Chancellor  observed,  **  Solicitors  have  this  equity 

allowed  to  them  to  be  entitled  to  a  satis£eiction  out  of 

the  fund,  for  their  expenses,  whether  in  the  way  of  suit, 

or  prosecution  in  lunacy  or  bankruptcy"  (4). 

Against  an  If  an  executrix  be  indebted  to  the  testator's  estate,  and 

^so^anannuU^  entitled,  under  the  will,  to  an  annuity,  her  solicitor  has 

tent  under  the  a  Hen  for  his  costs  upon  any  payment  of  the  annuity  to 

which  she  may  be  entitled,  after  discharging  the  debt 

due  from  her  to  the  estate  (5). 

Papers  depo-        Consistent  with  the  general  rule  in  these  cases,  papers 

sited  for  special  jgp^gj^^jj  for  a  Specific  purpose  are  not  liable  to  the 

not  be  detained  solicitor's  claim  of  lien  (6).    But  if,  after  the  particular 

(1)  Prait  V.  Viiard,  5  B.  &  Ad.  808  ;  2  Nev.  &  M.  455. 

(2)  BametUy  v.  Powell^  Amb.  102. 

(3)  Bamesleif  ▼.  Powelif  tuprh, 

(4)  Ex  parte  Price,  2  Yes.  Sen.  407. 

(5)  Skinner  v.  Stoeei,  3  Mad.  244. 

(6)  Bakh  v.  Spmee,  1  Tor.  &  Ritss.  87 ;    Idtwwon  ▼.  Dickeneon,  8  Mod. 
Rep.  307 ;  ex  parte  Fleming,  16  Yes.  J.  258. 
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purpose  fails,  as  ^ere  deeds  are  deposited  for  the  jNir-  by  my  of  Uen 
pose  of  raising  money,  and  the  object  is  not  accom»  ![k1^*"^ 
plished,  and  the  client  permits  them  to  remain  in  the 
hands  of  the  attorney,  it  will  be  deemed  equivalent  to  a 
general  deposit  (1).  Where  the  plaintiff  had  an  estate 
mortgaged  to  him,  and  the  defendant,  who  was  an  attor- 
ney, and  who  drew  the  mortgage,  by  that  means  got  all 
the  deeds  relating  to  the  title  into  his  possession,  and  re« 
fused  to  deliver  them  to  the  plaintiff,  unless  the  mort- 
gagor would  pay  a  debt  which  the  defendant  pretended 
to  be  due  from  him  :  upon  a  motion  for  a  rule  to  deliver 
up  the  deeds  to  the  plaintiff  upon  payment  of  what  was 
due  for  drawing  and  engrossing  the  mortgage,  the  court 
was  of  opinion,  that  though  an  attorney  might  detain 
papers  until  the  money  be  paid  for  drawing  them,  he 
cannot  detain  any  writings  which  are  delivered  to  him 
upon  a  special  trust,  even  for  the  money  due  to  him  in 
that  very  business  ;  and  a  rule  was  accordingly  made  for 
delivering  up  the  deeds  (2). 

But  where  a  client  gave  his  attorney  a  specific  sum  for  But  cos/ra,  if 
the  purpose  of  satisfying  a  debt  due  to  B.,  for  which  an  incidental  to 

r     sr  J     G  »  duty  to  recei?0 

execution  had  issued  against  his  goods,  and  the  attorney  them, 
paid  the  money  to  B.,  who  thereupon  delivered  to  him  a 
lease  which  had  been  deposited  by  the  client  with  B.,  as 
security  for  the  debt ;  it  was  held,  that  the  attorney  had  a 
lien  on  it  for  his  general  balance  due  from  the  client,  for 
it  was  incident  to  his  duty  to  receive  back  the  lease  which 
had  been  so  pledged  (3). 

If  the  intention  be  to  deposit  deeds  or  papers  for  a  par-  if  papers  are 
ticular  purpose,  and  that  they  shall  not  be  subjectto  the  j'^*^^^^!^^- 
general  lien,  such  deposit  ought  to  be  accompanied  by  there  must  be 

•   1  J.  /A\  special asree- 

special  agreement  (4).  ^^^t,  ^ 

(1)  Bjf  parte  Pembtrton^  18  Yes.  J.  282. 

(2)  Lawmm^.  DiekenMon,  8  Mod.  Rep.  307 ;  but  see  ear  parti  SHrlmg,  16 
Yes.  J.  258. 

(3)  Stweiuon  y.  Blakelock,  1  M.  &  S.  535. 

(4)  Bx parte  SHrlmg,  16  Yes.  J.  258. 
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Withhoidiiig  If  an  attorney  withhold  the  deeds  of  his  client  on  the 
■oppcwSiri^ht  P^^^d  ^f  *  supposed  right  of  lien,  which  is  proved  to 
of  lien.  have  no  existence,  it  follows  of  course,  that  he  can  main- 

tain no  lien  upon  them,  for  the  expenses  incurred  by  him, 
in  consequence  of  applications  made  for  the  delivery  (1). 

Having  now  considered  on  what  documents,  in  what 

capacity,  and  from  whom,  an  attorney  may  claim   the 

right  of  lien,  I  shall  proceed  next  to  point  out  the  power 

and  security  he  possesses  over  the  judgments  in  favour  of 

his  clients,  and  of  the  funds  paid  into  court  on  their 

behalf. 

In  eqnitj:  ist,     There  are  two  kinds  of  lien  which  a  solicitor  has  been 

verSu^'  "*''*'  ^^^^  *®  ^  entitled  to  in  equity,  for  his  costs.     First,  on 

the  funds  recovered  ;  and  secondly,  on  the  papers  in  his 

in  his  hands,     hands.     If  there  be  no  fund,  and  no  cause,  still  the  client 

cannot  get  back  the  papers  without  paying  what  is  due, 

not  only  in  respect  of  the  business  for  which  the  papers 

have  been  used,  but  for  all  other  business.    This  general 

On  papers  for  right  of  lien  antecedently  possessed,  in  respect  of  the 

bnt  onfands  ^'  papers  themselves,  follows  the  fund  recovered,  which  is, 

for  the  costs  of  in  fact,  the  fruit  of  the  papers.     On  the  fund  itself  his 

'  lien  does  not  extend  to  general  debts,  but  to  those  only 

due  to  him  in  his  character  of  solicitor  under  the  suit. 

For  these  he  has  a  right  to  detain ;  but  it  is  the  general 

practice  in  equity  for  the  client,  when  he  applies  for  an 

order  for  the  delivery  of  his  papers,  to  submit  to  pay  the 

Except  when    bill  of  costs  generally  (2).      It  is  therefore  only  when  he 

tittet?tl»*"' *  has  in  his  possession  the  instrument  on  which  his  client's 

fand.  title  or  right  to  the  fund  rests,  that  he  gains  a  right  of 

general  lien  on  the  fund  itself;  subject  to  this  exception, 

his  lien  on  the  fund  recovered  in  the  cause  is  for  the  costs 

of  the  particular  cause  only  (3). 

Uea  on  fand        ^jjd  having:  this  lien  on  the  fund  in  court,  to  the  extent 

DO  bar  to  con-  ^ 

(1)  Re  Skarpe,  1  DowL  P.  C.  432. 

(2)  WorraU  ▼.  JohH9on,  2  Jac.  &  W.  218. 

(3)  Lamn  v.  Church,  4  Mad.  391. 
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of  his  costs,  he  is  not  thereby  debarred  from  taking  other  cwrent  pro- 
proceedings  for  the  recovery  of  them ;  nor  is  the  lien  dis-  ^^'^K*- 
charged,  though  he  issae  an  attachment  against  his  client, 
and  commit  him  to  gaol  for  non-payment  of  his  bill.     In  Satu^Mtiim  of 
snch  case,  the  satisfaction  of  the  lien  operates  as  a  dis-  diar^L^  ' 
charge  of  the  attachment  pro  tanto  (I).  *^«^o. 

Bat  to  entitle  a  solicitor  to  his  lien  on  a  fond  in  court,  Must  cvry 
he  must  have  proceeded  in,  and  carried  the  business  to  a  ^!!^^^^^ 
hearing,  for  if  he  do  not  so,  whatever  may  be  his  reasons  not  be  enforced, 
for  declining  to  prosecute  the  cause,  his  lien  will  not  be 
enforced  (2). 

Where  there  is  a  ftind  in  court,  a  solicitor  may  avail  5*^°*  ^'5°  *? 

*'  nind,  need  not 

himself  of  his  lien  upon  it,  without  waiting  the  result  of  wtit  payment 
proceedings  to  compel  payment  of  the  costs  by  the  oppo-  ^  ^^^Jrty 
site  party  (3).  In  a  late  case,  a  fund  in  court  was  decreed 
to  the  assignees  of  a  defendant,  who  had  become  bank- 
rupt during  the  progress  of  the  cause,  and  certain  costs 
were  ordered  to  be  paid  to  the  defendant  by  the  plaintiff. 
The  defendants  solicitor,  alleging  that  the  plaintiff  was 
insolvent,  petitioned  for  immediate  payment  out  of  the 
fund  in  court,  which  was  ordered  (on  appeal)  by  the  Lord 
Chancellor  (4). 

In  bankruptcy  also,  an  attorney  is  entitled,  on  petition.  In  bankniptcj 
to  have  a  fund  in  court  paid  to  him,  in  part  discharge  of  ^^^?^ 
his  bill  of  costs  at  law,  and  in  bankruptcy,  relative  to  the  oowt ; 
claim  under  which  the  money  was  paid  into  court,  al- 
though his  client,  since  the  fund  was  paid  into  court,  has 
become  insolvent ;  for  the  assignees  of  an  insolvent  debtor 
can  only  take  his  property,  subject  to  the  claims  against 
him  (5).    So,  he  has  a  lien  upon  costs  ordered  to  be  paid  And  to  costi 
to  his  client,  upon  a  petition  in  bankruptcy,  although  ^^  ^o  client, 
there  be  no  fund  in  court ;  nor  can  the  client  release  the 

(1)  DoffUi  ▼.  Buih,  l|[Toiinge,  358. 

(2)  Cfreuweii  y.  Byron,  14  Ves.  J.  271. 

(3)  Stoma  ▼.  Haddtm,  Mon.  319. 

(4)  Powuett  ▼.  Humpkrty9,  1  C.  P.  Coop.  Eq.  Ca.  142. 

(5)  B^parie  MouU,  5  Mad.  462. 
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benefit  of  the  order  to  the  prejudice  of  the  solicitor  (1). 

And  though  a  fiat  in  bankruptcy  issue  against  his  elicit 

before  the  costs  are  taxed,  the  lien  of  the  solicitor  still 

attaches  (2). 

Order  in  bank-     If  the  Order  be  made  in  bankrnptcy  directing  costs  to 

mone^t^cUent  ^  P*^^  ^  *^®  petitioner  personally,  it  is  not  meant,  nor 

not  meant  to    can  it  have  the  effect,  to  deprive  the  solicitor  of  his  lien 

Stf'^ifc^'"   for  costs.     « I  do  not  wish,''  observed  the  Vice-Chancel- 

lor  in  a  case  of  this  description,  ^^  to  relax  the  doctrine 

as  to  lien,  which  is  to  the  advantage  of  clients,  as  well  as 

solicitors ;   for  business  is  often  transacted  by  solicitors 

for  needy  clients,  merely  on  the  prospect  of  having  their 

costs,  under  the  doctrine  as  to  lien''  (3). 

Court  wUi  pre-     The  courts  both  of  law  and  equity  have  in  many  other 

from  receiving  instances,  besides  those  enumerated,  extended  their  pro* 

moneyreco-      tection  to  attorneys  and  solicitors,  and  irranted  orders  for 

▼credtillattor-    ,  .  i*    .1     •        t      x      !• 

neys' bills  paid,  the  prevention  of  their  clients  from   receiving  money 

recovered  in  suits  in  which  they  have  been  employed, 

until  their  bills  have  been  paid  (4). 
Attorneys  poB-      Aud,  not  Only  are  the  funds  in  court  available  in  dis- 
rM5n"ttie*iidr  ^''^*'^®  ^^  *^®  attorneys*  claim  against  their  clients,  but 
ments  reco-      also  the  judgments  in  their  favour,  and  the  costs  payable 
cUents.^     "  to  them  in  the  causes,  and  on  the  issues,  wherein  they 

have  succeeded. 
Lien  attaches       This  lien  of  an  attorney  upon  judgments  recovered  by 
pvticv^^'^    ^  ^^^  client,  has  been  distinctly  defined  to  attach  only  upon 
cause.  the  balance  of  the  costs  accruing  in  the  same  cause,  and 

which  is  ultimately  to  be  paid  over  by  one  or  other  party. 
Not  on  interio-  The  causc  is  not  to  be  split,  so  as  to  give  the  attorney  of 

cutory  costs. 

(1)  Bs parte  Bryant,  1  Mad.  49;  2  BoMr  287,  8.  C. 

(2)  Ex  parte  Ca»ile,  15  Yes.  J.  542. 

(3)  Bs  parte  Bryant ,  1  Mad.  49 ;  2  Rose,  237,  8.  C. 

(4)  WUkine  ▼.  Carmichael,  Doug.  104 ;  W^h  ▼.  Hole,  Dong.  226.  In 
this  case  Sir  J.  Burrows  mentioned  to  the  court  that  the  first  instance  of 
such  an  order  was  in  the  case  of  one  Taylor  of  Evesham,  about  the  time  of 
a  contested  election  for  that  borough.  And  Lord  Mansfield  said,  that  he 
himself  had  argued  the  question  in  the  Court  of  Chancery. 
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either  party  a  lien  apon  inferloeatory  costs,  alihoagli 
ultimately  his  client  may  be  bound  to  pay  costs  to  a 
greater  amount  (1).  Yet  a  distinction  has  been  properly  Except  when 
taken  between  interlocutory  costs,  the  payment  of  which  "^con^Son  " 
is  not  made  a  condition  precedent  to  ulterior  proceedings,  precedent  to 
and  which  may  be  set  off  against  the  final  costs  in  the  ceedings. 
cause  (2),  and  those,  the  payment  of  which  constitutes  a 
primary  obligation,  before  further  proceedings  are  allowed. 
Thus,  where  a  defendant,  by  a  judge^s  order,  was  allowed 
to  go  to  trial  upon  terms  of  payment  to  the  plaintiff  of  a 
sum  of  money  and  costs  incurred  up  to  the  date  of  the 
order,  but  recovered  a  verdict,  without  previously  comply- 
ing with  the  terms  of  the  order,  it  was  held,  that  he 
was  bound  to  pay  the  interlocutory  costs,  and  could  not 
set  them  off  against  those  afterwards  taxed  for  him  upon 
the  postea  (3).  As,  therefore,  the  plaintiff's  attorney 
might  have  had  the  costs  paid  before  the  cause  was  tried, 
he  was  entitled  to  have  them  on  verdict,  without  allowing 
the  costs  payable  to  the  defendant  to  be  deducted.  The 
costs,  it  may  be  remarked,  had  not  in  this  case  been 
actually  incurred,  and  this  distinction  was  pointed  out  and 
acted  upon  subsequently,  in  a  case  where  a  defendant  was 
permitted  to  set  off  the  taxed  costs  of  the  day  against  the 
costs  of  the  rule  for  a  new  trial  (4). 

Interlocutory  costs  are  now,  by  the  general  rules  of  interlocutory 
Hilary  Term,  2  W.  4,  permitted  to  be  deducted  from  the  ducted  by  R^. 
costs  in  the  same  suit,  awarded  to  the  adverse  party (6).  ^^'  ^Jw  4 
If,  therefore,  a  plaintiff  has  recovered  final  judgment, 
and  is  liable  to  interlocutory  costs  in  the  suit,  the  plain- 


(1)  Howell  Y.  Harding,  8   East,  362:  Doe  d.  Dangerfield  ^.Alleop,  9 
B.  &  C.  760. 

(2)  Doe  d.  Hope  t.  Carter,  8  Bing.  330. 

(3)  AspinaU  ▼.  Stem^,  3  B.  &  C.  108  ;  4  D  &  R.  716,  8,  C. ;  Smedley 
▼.  Philpot,  3  M ee.  &  W.  573. 

(4)  Doe  d,  DangerfiM  y.  AUeop,^  9  B.  &  C.  760. 

(5)  Reg.  Gen.  HU.  T.  2  W.  4.  r.  93. 
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tiff's  attorney's  lien  extends  only  to  the  balance  payable 

to  the  plaintiff  (1). 
Clients  rnuBt        This  salutary  and  expedient  interposition  of  the  courts, 
riiAttoiu^  in  support  of  the  lien  of  an  attorney,  depends  necessarily 
ment,  to  entitle  on  the  actual  right  of  his  client  to  judgment.    When  he 
attonieytoUen.  j^^  ^  ^^^^  j^  ^j^j^  ^^  j^^  agaiust  the  Opposite  party,  the 

Attorney  may   court  permits  the  attorney  to  carry  on  the  suit  for  his 
carry  on  «nit    q^,j  benefit,  even  where  the  client  declines  to  do  so  him- 

when  Client  de- 
clines to  do  so.  self;  but  where  there  is  no  collusion,  and  the  client, 

either  by  his  own  act,  or  by  the  act  of  law,  is  deprived 
of  the  further  means  of  enforcing  his  claim,  the  lien  of 
If  defendant  the  attorney  equally  ceases.  If,  therefore,  a  defendant  be 
Siei^from  ^"^^^^^^^  ^  ^  relieved  from  a  verdict  obtained  against 
▼erdict,  lien  of  him,  the  court  will  not  abstain  from  interfering,  on  the 
torneynobar;  gTOund  of  the  lieu  of  the  plaintiff's  attorney,  upon  the 

verdict  for  his  costs  (2). 
But  lien  ex-         But  it  has  been  held,  that  the  lien  of  an  attorney,  for 
Sded^TbCTiff  ^^^  ^^  ^^  costs,  extends  to  money  levied  by  the  sheriff, 
on  execution  by  under  an  execution,  on  a  judgment  recovered  by  his 
no^'that^^     client,  and  he  is  entitled  to  have  it  paid  over  to  him,  not- 
conrt  would  be  withstanding  the  sheriff  may  have  received  notice  from 
aside >i./a.      ^^  p&rty  against  whom  the  execution  has  been  issued, 
to  retain  the  money  in  his  hands ;  and  that  the  court 
would  be  moved  to  set  aside  the  judgment  for  irregu- 
Or,  thooi^h      larity  ;   and   even  though  a  docket   has   been  struck 
against  client.   &g&inst  the  client  who  has  become  bankrupt  (3). 
No  lien  on  the       But,  though  an  attorney  has  a  lien  for  his  costs,  and 
defendant.        ^®  court  will  assist  him  to  make  the  subject-matter  re- 
covered by  the  judgment  available  for  that  purpose,  it 
will  not  sanction  a  lien  on  the  body  of  a  defendant. 
Notice  of  lien       It  foUows,  therefore,  that  the  mere  assertion  of  an 

^  dd^dant'  A^^^i^^J)  ^^^  ^^  ^'^  &  li^u  for  his  costs,  and  notice  to 
under  ea.  m.     that  effect  to  the  sheriff  having  a  party  in  custody,  is 

not  binding. 

(1)  HoiUday  Y.  Law€9,  3  Bing.  N.  C.  774  ;  3  Hodges,  130,  S.  C. 

(2)  Symont  ▼.  BUike,  2  Cr.  M.  &  R.  416 ;  1  Gale,  182,  8,  C, 

(3)  GHffin  ▼.  EyUt,  1  U.  HI.  122. 
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not  a  sufficient  authority  to  the  sheriff  to  detain  him 
after  payment  of  the  debt  to  the  plaintiff,  and  the  autho* 
rity  of  the  latter  for  the  defendant's  discharge  (1).    A 
contrary  decision,    as    observed  arguendo ^  would  have 
had  the  effect  of  extending  the  Ken  of  an  attorney  to  the 
person  of  the  defendant.    And  where  a  plaintiff,  who  Defendant  re. 
had  recovered  judgment  against  a  defendant,  charged  c^^J^^^i. 
him  in  execution,  and  died  several  years  afterwards,  and  plaintiff's 
administration  of  his  effects  was  granted  to  the  de- ^|^^  ^^^^^^ 
fendanfs  wife;  the  court  ordered  the  defendant  to  be  n«7'>  lien  for 
discharged  out  of  custody,  without  satisfaction  of  the  ^      ' 
costs  of  the  attorney,  who  claimed  a  lien  upon  the  judg- 
ment (2).     Nor  will  the  court  refuse  to  discharge  a  de-  Or  after  satu- 
fendant  out  of  custody,  where  the  plaintiff,  after  judg<  on  record  by 
ment  recovered,  has  settled  the  action  with  the  defendant,  plaintiff. 
and  by  a  new  attorney  caused  satisfaction  to  be  entered 
on  the  record,  however  much  it  may  disapprove  of  the 
conduct  of  the  new  attorney,  who  must  have  known 
that  the  former  attorney  of  the  plaintiff  had  a  lien  for 
the  costs  on  the  judgment  recovered  (3). 

In  allowing  parties  to  a  suit  to  set  off  one  judgment  When  one 
against  another,  the  rights  of  attorneys,  in  respect  of  {^^^.^'J^^^^^ 
their  lien  for  costs,  have  been  variously  regarded  in  the  another,  attor- 

j«ii»         X  _x  ney's  lien  is 

different  courts.  regarded- 

The  Court  of  King's  Bench  has,  in  this  respect,  been  Court  of  King's 
uniform  in  its  decisions.  Bench 

Thus,  where  a  bill  in  equity  was  dismissed  with  costs, 
and  the  plaintiff  brought  an  action  for  the  same  cause,  in 
the  Court  of  King's  Bench,  and  recovered  a  verdict,  the 
costs  in  equity  were  allowed  to  be  set  off,  by  the  de- 
fendant, against  the  judgment;  but  subject  first  to  the 
lien  of  the  plaintiff's  attorney,  for  his  costs  (4). 

Such  costs  were,  however,  only  costs  in  the  particular  Only  allow 

(1)  Martin  y.  Francis,  2  B.  &  Aid/  402 ;  1  Chitty,  241,  8.  C. 

(2)  PyM  ▼.  Erie,  8  Term  Rep.  407. 

(3)  Marr  ▼.  Smith,  4  B.  &  Aid.  466. 

(4)  Barrimm  y.  BaMridge,  2  B.  &  C.  800 ;  4  D.  &  R.  363,  8.  €• 
Oiaigte  Y.  Hewer,  8  Term  Rep.  69. 


222  ATT0KNBT8   AITD  80L10ITOB8. 

in  respect  of     caase»  for  in  a  subsequent  case  (I),  where  an  application 

^e  parti         ^^^  made  to  set  off  the  costs  and  damages  in  one  action 

against  those  recovered  in  a  cross  action,  Abbott,  C.  J., 

took  occasion  to  explain  the  judgment  he  had  given  in 

the  case  referred  to  above,  and  in  which  some  of  the 

reports  had  inaccurately  attributed  to  him  the  expression 

that  an  attorney  was  entitled  to  a  claim  of  general  lien. 

**  I  think  it  sufficient/'  his  lordship  observes,  *^  to  answer 

all  the  purposes  of  justice,  to  lay  it  down  as  a  rule,  that 

when  a  party  seeks  to  set  off  judgments  in  different 

actions,  the  attorney  shall  have  a  lien  for  his  costs  in  the 

particular  cause  only ;  and  I  think  that  this  is  the  only 

lien  which  an  attorney  is,  by  law,  entitled  to  insist 

After  affirm-     upon."    So,  the  lien  of  the  plaintiff's  attorney  upon  the 

■J^^P®'*  ''"*  debt  and  costs  recovered  in  the  cause,  after  affirmance 

of  error.  ' 

upon  writ  of  error,  must  have  been  satisfied  before  the 
defendant  was  entitled  to  set  them  off  against  a  judg- 
ment recovered  by  him  against  the  plaintiff  in  another 
action  (2). 

This  court  has,  in  fact,  always  extended  the  fullest 
protection  over  the  attorney,  and  compelled  satisfaction 
of  his  bill  before  an  adverse  party,  against  whom  a  judg- 
ment had  been  obtained,  would  be  allowed  to  get  rid  of 
it  (3). 
Practice  of  the  However  reasonable  and  just  might  have  been  the 
mon  Pleas.  '  maintenance  of  this  unrestricted  right  of  lien  (4),  war- 
ranted too,  as  we  have  seen,  by  the  settled  practice  of 
the  Court  of  King's  Bench,  the  doctrine  has,  at  all  times, 
been  repudiated  by  the  Court  of  Common  Pleas  (5).     In 

(1)  Stephmu  ▼.  Wefton,  8  B.  Ac  C.  535  ;  5  J).  &  R.  899,  8,  C. 

(2)  MiddMm  ▼.  ma,  1  M.  &  S.  230. 

(3)  MUeheU  ▼.  OUIfiM^  4  Term  Rfl|>.  123 ;  Vansandau  ▼.  Bwi,  1  D.  & 
R.  168 ;  Morhmd  y.  Hamrnenley,  2  H.  Bl.  441  (n) ;  RmdU  y.  FuUer,  6 
Term  Rep.  456. 

(4)  Per  Lord  Kenyoti,  Handle  v.  IMler,  6  Term  Rep.  456. 

(5)  Thru9tout  d,  Bames  ▼.  Crqfter,  2  BL  Rep.  826 ;  Nunez  y.  NoffKani, 
1  H.  Bl.  217  ;  DemUe  y.  Bikot,  2  H.  BL  5«7  ;  Bmdin  y.  Darky,  1  New 
Rep.  22 ;  Webber  y.  Niekolae,  4  Ring.  16 ;  and  eases  cited  jmw/. 
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thift  court,  an  attorney  was  always  held  to  have  only  ft 
lien,  sabjeet  to  the  equitable  claim  against  his  client; 
that  is,  that  the  right,  between  party  and  party,  was  pa- 
ramount to  the  rights  between  one  of  the  parties  and 
the  attorney.  The  conflicting  practice  of  the  court,  in 
this  respect,  incurred  the  just  reprobation  of  Lord 
Eldon,  then  Chief  Justice  of  the  Common  Pleas,  who 
observed,  *'that  he  found  it  to  be  the  settled  practice, 
with  much  surprise,  since  it  stood  in  direct  contradiction 
to  the  practice  of  eyery  other  court,  as  well  as  to  the 
principles  of  justice;*'  and  his  lordship  suggested  the 
consideration  of  the  practice  of  the  King's  Bench,  with 
a  view  to  its  future  adoption  in  that  court  (1).  Notwith* 
standing  this  observation,  the  practice  continued  to  be 
still  adhered  to ;  for  "  whether,'^  observed  Lord  Mans- 
field, in  a  later  case,  **  the  rule  established  in  this  court 
be  a  right  one,  is  a  matter  for  future  consideration ;  but 
while  the  rule  stands,  we  ought  not  to  take  away  the 
right  of  the  party  "  (2).  Upon  the  reference,  therefore, 
of  a  cause  in  the  Common  Pleas,  where  an  award  was 
made  of  a  sum  to  be  paid  by  each  party,  and  the  one  en- 
titled to  the  larger  sum,  sued  in  the  King's  Bench,  in 
order  to  make  the  defendants  set-off  subject  to  the  lien 
of  his  attorney  for  his  costs,  the  former  court  would  not 
interfere  to  enforce  the  setoff.  Nor  would  they  order 
tihe  award  to  be  given  up  (3). 

The  attorney's  lien  has,  in  fact,  been  entirely  disre- 
garded, when  looking  at  the  equitable  rights  of  parties ; 
and  this  rule  has  been  so  rigidly  abided  by,  that  the 
court  has  ordered  costs  against  an  attorney  refiising  to 
allow  the  set-off  (4) ;  and  one  judgment  has  been  deducted 


(1)  HaU  T.  Odp,  2  Bofl.  &  Pol.  28. 

(2)  Fiffm  Y.  Admmf  i  Taunt.  6SS. 

(3)  Symomdi  ▼.  Milk,  8  Ttmit.  626. 

(4)  Bridgei  y.  Smith,  8  Bing.  33 ;  1  M.  &  Scott»  93,  S.  C, 
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from  another,  without  regard  to  the  attorney's  lien(l)« 
Soy  where  a  party,  from  whom  rent  was  due,  had  ob- 
tained a  yerdict  on  a  yariance,  and  had  become  insol- 
vent,  the  court  permitted  the  avowant  to  amend  and  to 
pay  the  costs  of  the  former  trial  into  court,  as  a  fund  for 
payment  of  his  rent,  in  derogation  of  the  lien  of  the 
plaintilBTs  attorney  (2). 
Practioe  of  the  The  practice  of  the  Court  of  Exchequer  has,  in  this 
Ezcheqaer.  aspect,  been  by  no  means  uniform  (3).  But,  where  a 
plaintiff  had  commenced  two  actions  (trespass  and  deti* 
nue),  arising  out  of  the  same  transaction,  for  trifling 
causes,  in  one  of  which  he  obtained  a  verdict  for  40«., 
and  in  the  other  a  verdict  was  found  for  the  defendant; 
the  court,  on  motion  by  the  defendant,  founded  on  affida- 
vits stating  the  object,  nature,  and  result  of  the  actions, 
and  facts,  impeaching  the  plaintiff,  and  stating  that  he 
was  not  to  be  found,  ordered  that  the  costs  incurred  by 
the  defendant  in  the  action  wherein  he  was  successful 
should  be  set  off  against  those  of  the  suit  in  which  he  had 
failed,  notwithstanding  the  lien  of  the  plaintiff's  attorney, 
who  opposed  his  claim  to  a  general  lien  for  costs  (4). 
This  judgment,  it  may,  however,  be  observed,  proceeded 
upon  the  special  and  peculiar  circumstances  of  the  case, 
and  it  is  expressly  mentioned,  that  the  principle  and  con- 
flicting authorities  on  the  subject  of  lien  were  not  then 
necessary  to  be  decided  upon.  In  fact,  Mr.  Baron  Hul- 
lock,  admitting  the  discrepancy  in  the  cases  in  the  two 
Courts  of  Common  Pleas  and  King's  Bench,  considered 
himself  at  liberty  to  adopt  either  course  as  the  best  guide 
to  an  equitable  decision,  and  that  the  court  should  not  be 

(1)  Vaughm  ▼.  JDaviet,  2  H.  BL  440 ;  Brwm  ▼.  Sajfee,  4  Taunt.  320  ; 
Schoole  ▼.  Noble,  1  H.  Bl.  23,  noHs:  Lomoi  ▼.  Melhr,  5  Moore,  95. 

(2)  Brown  ▼.  Sayee,  M^ird. 

(3)  See  Oiford  y.  Giford,  Forrest,  110  ;  Smith  ▼.  Broeklethy,  1  Anitr. 
61 ;  Murphy  t.  Cmmingham,  ih.  271 ;  GabM  ▼.  Chaytor,  ib.  279. 

(4)  Lane  t.  Pearce,  12  Price,  742. 
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bound  or  biassed  by  the  practice  of  either  one  or  other  of 
those  courts.  Itwouldnotseem,  therefore,  by  this  case,  that 
the  court  felt  that  the  question  was  by  any  means  settled. 

In  the  courts  of  equity,  the  costs  between  the  parties  in  the  ooorto 
are  arranged  according  to  their  several  equities,  and  the  *^*^'***y  «>H- 
solicitor's  lien  is  only  on  the  balance  under  that  arrange-  on  tMianee 
ment  (1).    "  The  Court  of  King's  Bench,"  observed  Lord  ^"^y- 
Eldon,  *^  have  held  the  doctrine  that  equity  shall  not  in- 
terfere with  the  lien :  the  Court  of  Common  Pleas,  on 
the  contrary,   hold  that  there  can  be  no  lien  which 
will  interfere  with  the  equity  between  the  parties ;  and 
my  opinion  is,  that  the  practice  of  this  court  does  not  in- 
terpose the  lien,  farther  than  upon  the  clear  balance 
which  is  the  result  of  the  equity  between  the  parties''  (2). 

This  want  of  uniformity  in  the  several  courts  has  now  Practice  of  the 
been  removed,  so  far  as  respects  the  Courts  of  Queen's  ^^^^  ^^  com- 

*  mon  law  now 

Bench,  Common  Pleas,  and  Exchequer,  by  the  rules  pro-  rendered  uni- 
mulgated  by  the  judges  in  Hilary  Term,  1832.  It  is  there-  ^^''"• 
by  ordered,  *^  that  no  set-off  of  damages  or  costs  between 
parties,  shall  be  allowed  to  the  prejudice  of  the  attorney's 
lien  for  costs  in  the  particular  suit  against  which  the  set- 
off is  sought ;  provided,  nevertheless,  that  interlocutory 
costs  in  the  same  suit,  awarded  to  the  adverse  party,  may 
be  deducted"  (3). 

The  costs  here  referred  to,  are  such  as  are  taxed  be-  Costs  referred 
tween  attorney  and  client,  and  do  not  extend  beyond  the  ^tend^beyond 
particular  cause  (4) ;  and  the  rule  is  applicable  only  to  the  particular 
cases  where  there  is  a  cross  claim  for  costs  in  separate  ^^'^' 
actions.     But  it  does  not  prohibit  the  setting-off  of  mu- 
tual claims  for  costs,  between  the  parties  in  the  same  suit ; 

(1)  Taylor  Y,  Pqpkam,  and  Mtmke  ▼.  Tctyhr,  15  Yes.  J.  72  ;  Bawtree  y. 
Watiom,  2  Keen,  713. 

(2)  JBx  parte  R^odet,  15  Yes.  J.  539.    See,  howcTer,  a  contrary  opinion 

expreiied  by  his  lordship  in  Hali  ▼.  Odp,  2  Bos.  &  Pol.  28.  ' 

(3)  lUguUt  gemertUm,  HO.  T.  2  W.  4 ;  3  B.  &  Ad.  388. 

(4)  Waimm  y.  MnkeU,  1  Bing.  N.  C.  366 ;  1  Scott,  658,  B.Cil  Hodges, 

73,  s.  a 
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Bat  one 
defendant  iiio- 
ceedingmay 
set  off  his  costs 
against  tbe 
daaa^ges,  &c. 
rooorered 
against  a  co- 
defendant. 

Even  tbongh 
they  may  have 
severed  their 
defences. 


And  where  the 
attorney  is 
■abstantially 
the  plaintiff. 


Soy  the  issues 
on  which  de- 
fendant snc* 
ceeds. 


and  where,  on  the  trial  of  an  aetion  of  trespass^  a  rerdici 
was  fOand  against  one  of  three  defendants,  and  in  fiiYoar 
of  the  other  two^  the  court  deducted  the  costs  of  the  lat* 
ter  out  of  the  plaintiff's  costs  and  damages  against  the 
one,  notwithstanding  that  the  effect  of  it  was  to  depriye 
the  attorney  of  his  lien  (1). 

And,  consistent  with  such  determination,  the  court  has 
since  allowed  the  set-off  where  the  defendants  have 
severed  their  defences,  and  appeared  by  different  counsel 
and  attorneys. 

Thus  where  two  defendants,  defended  separately  in  an 
action. of  trespass,  wherein  one  succeeded  but  the  other 
Seuled,  the  court  permitted  the  successful  defendant  to  set 
off  his  costs  against  the  damages  and  costs  recovered 
against  the  other,  and  thereby  so  far  defeated  the  lien  of 
the  attorney  (2).  For  the  lien  is  allowed  to  the  attorney 
on  the  supposition  that  he  relies  upon  his  client's  case  to 
cover  himself  from  loss ;  but,  if  it  were  allowed  to  the 
extent,  that  one  defendant  should  not  be  permitted  to  set 
off  the  costs  of  trial,  where  the  verdict  is  in  his  fiaivour, 
against  the  costs  and  damages  payable  by  his  co-defen- 
dant, no  restriction  would  exist  against  an  attorney  in- 
cluding as  many  defendants  as  he  might  think  proper  (2). 
A  fortiori  J  the  costs  will,  under  such  circumstances,  be 
allowed  where  it  is  shown  that  the  attorney  is  substan- 
tially the  plaintiff  in  the  cause,  though  nominally  the 
action  has  been  commenced  by  another  (3). 

So,  in  an  action  on  the  case,  containing  several  counts 
in  the  declaration,  where  some  issues  were  found  for  the 
plaintiff  and  some  for  the  defendant,  it  was  held  that  the 
master,  in  taxing  the  costs,  was  correct  in  deducting  the 
costs  of  the  defendant's  issues  from  the  plaintiff's  costs, 

(1)  Oeof^tf  ▼.  fMofi,  1  Bing.  N.  C.  513 ;  1  Hodges,  G3,  i9.  C. ;  3  DowL 
P.  C.  513,  8.  a 

(2)  Leeg  y.  KendaU,  3  Ad.  &  EH.  707  ;  5  Ner.  Sc  Man.  340  ;  1  Har.  8t 
W.  316,  S»  Cm 

(3)  Poeoek  ▼.  (ySkmmeisy,  6  Ad.  &  EU.  807. 
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Mid  that  the  lien  of  the  plaintiff's  attorney  was  only  upon 
the  balance  due  to  him  (1). 

But  no  8et>off  of  judgments  will  be  allowed  under  the  No  tet-off  of 
rule,  even  though  they  arise  out  of  the  same  award,  {J'^fJJJ^^^'^' 
without  previous  satisfiietion  of  the  attorney's  lien  (2).      lowed  without 

It  is  not  only  consonant  with  justiee,  bat  with  the  true  ton^uooJuu 
interests  of  clients  themselves,  that  the  power  of  the  courts  win  not 
courts  should,  at  all  times,  be  exercised  for  the  protection  «Uow  pUintiir 

A  .       t  o    1  .1.1      *****  defendant 

of  attorneys,  m  the  recovery  of  the  costs  incurred  m  the  to  colinde  to 
prosecution  of  their  clients'  claims.     They  have,  there-  ^^^^f  »'*p"'- 

•  1  11  1  .  _neysofcoit8. 

fore,  not  only  prevented,  as  we  have  seen,  the  setting-off 
of  one  judgment  against  another  to  the  detriment  of  an 
attorney's  right,  but  have  vested,  in  the  latter,  remedies 
the  most  efficacious,  for  the  prevention  of  fraudulent  and 
collusive  settlement  of  actions  between  plaintiffs  and 
defendants,  in  order  to  deprive  him  of  his  costs. 

Thus  it  has  been  held,  that  if  a  defendant,  after  service  Collusive  set- 
of  process,  collusively  settle  the  matter  in  dispute  with  a^tkm  to  de. 
the  plaintiff,  in  the  absence  of  the  plaintiff's  attorney,  pn^^  attorney 
the  settlement  is  not  binding  on  the  latter  (3). 

And  where  collusion  has  been  proved  to  have  existed  Order  on 
between  the  defendant's  attorney  and  the  plaintiff,  to  de-  attoniey  to'pay 
prive  the  plaintiff's  attoniey  of  his  lien,  as— where  the  plaintiff's 
money  has  been  paid  over  by  the  defendant's  attorney  to  notice^of  Uen'^ 
the  plaintiff,  after  notice  of  the  lien  of  the  plaintiff's  ^^"■"g*^^*- 
attorney,  the  court  has  made  an  order  on  the  defendant's 
attorney  to  pay  over  the  sum  claimed  by  the  attorney  of 
the  plaintiff  (4). 

And  where  a  plaintiff  has  colluded  with  thedefendant's  Plaintiff  collu- 
bail,  and  his  attorney,  to  deprive  the  plaintiff's  attorney  of  jj."f^^j,g 
his  costs,  by  settling  a  debt,  and  accepting  part  payment  indl,  plaintiff's 

(1)  Eadet  y.  Bveratt,  3  Dowl.  P.  C.  €87. 

(2)  Domeii  r.  H§lytr,  2  DowL  P.  C.  540. 

(3)  CoU  ▼.  Burnett,  6  Price,  15 ;  Tomi  ▼.  P&wM,  7Bast,  536.    But  see 
Chariwood  ▼.  Berridge,  1  Esp.  Rep.  345. 

(4)  Bead  t.  Dapper,  6  Term  Ri^.  361. 
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attorney  m&y    Without  the  intenrention  of  the  plaintiffs  attorney,  the 
Sail.     "**^'  Court  of  Common  Pleas  has  refused  to  restrain  the  plain- 
tiffs attorney  from  proceeding  against  the  bail,  in  order 
to  recover  such  costs  (1). 
Notice  ought  to     The  necessity,  or  at  least  the  policy,  of  giving  notice  of 
puStiTs  ^      ^^^  1^^^  ^^  ^^^  plaintiffs  attorney  to  the  attorney  of  the 
attorney  to      defendant,  therefore  suggests  itself,  in  every  case  vehere 
attorney  of  any  ^^^^  integrity  of  the  client  is  at  all  doubtful ;  for  if  the 
^hA  ^^  ™*^      money  be  paid  over  band  fide  to  the  plaintiff,  before  notice 
from  the  attorney  of  his  lien,  the  court  will  not  interfere* 
The  principle  applicable  to  cases  of  this  nature  is  per- 
Partiea  may      fectly  clear,  and  has  been  thus  explained.     It  is  quite 
if  not  done  to  competent  to  parties  to  settle  their  actions  behind  the 
deprive  attor-   i^^ck  of  their  attorney,  unless  it  be  affirmatively  shown 

neyof  hia  costs.    _ 

that  the  settlement  was  effected  with  a  view  of  cheating 
Flaintirs  soli-  him  of  his  costs  (2).  And  where  the  plaintiffs  solicitor, 
TCttiement]'^  iTiM  notice^  suffers  the  defendant  to  satisfy  the  demand  of 
after  notice,  his  client,  without  making  effectual  provision  for  payment 
^faist^de-  ^^  ^^^  costs,  the  court  will  not  suffer  him  to  proceed  in 
fendant.  the  suit  against  the  defendant,  for  the  purpose  of  recover- 

ing them  (3) ;  for  the  ground  of  an  attorney's  right  to  go 
on  with  the  suit^  where  his  costs  are  not  paid,  and  the 
matter  has  been  compromised  behind  his  back,  is,  that  be, 
having  been  no  party  to  the  compromise,  can  have  had 
no  opportunity  of  stipulating  for  the  payment  of  his 
costs  (4). 
If  action  col-        And,  if  the  defendant,  collusively  with  the  plaintiff^ 
by  deposit  of    Settle  an  action,  by  depositing  a  bill  of  exchange  in  the 
bill  of  ex-        hands  of  a  third  party,  the  court  will  order  the  bill  to 

cbangrey  court  ,  • 

will  order  it  to  be  given  up  to  the  plaintiffs  attorney  (6).   But  the  attor- 

(1)  Svfom  ▼.  Senate,  2  Bos.  &  Pol.  99 ;  and  see  Welch  ▼.  Hole,  Dong. 
238 ;  Tmrwin  ▼.  Cfiieon,  3  Atk.  730. 

(2)  Jordan  ▼.  Hunt,  3  DowL  P.  C.  666 ;  NeUon  ▼.  WiUon,  6  Bing.  568. 
f3)  Moree  ▼.  Cooke,  1  M'Cld.  211 ;  13  Price,  473,  8.  C. 

(4)  Ibid,  per  Hnllock,  B. 

(5)  Gould  ▼.  Davie,  I  Cr.  &  J.  415 ;  1  Dowl.  P.  C.  238,  S.  C. 
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ney  cannot  call  upon  the  court  to  interfere  summarily  ^  p"^^  «p  ^ 
against  an  individual  who  has  deprived  him  of  his  costs,  attorney! 
without  showing  that  he  himself  has  acted  correctly.   If,  Attorney  most 
for  instance,  without  a  regular  authority  from  the  plaintiff,  ewrecdy 
he  has  commenced  an  action  of  replevin^  and  the  plaintiff,  lumseif. 
knowing  the  proceedings,  has  suffered  the  cause  to  be 
carried  down  to  trial,  and  afterwards,  concerting  with 
the  defendant,  has  entered  up  satisfaction  on  the  record, 
without  securing  the  attorney  his  costs,  the  court  will 
refuse  to  vacate  the  entry  of  satisfaction  (1).    But,  in  all 
cases  where  execution  has   been  irregularly  obtained, 
the  proper  course  to  be  pursued  by  the  attorney,  in  the 
first  instance,  is  by  application  to  the  court,  for  he  will 
not  be  permitted  to  sue  out  a  second  execution,  in  order 
to  obtain  his  costs  (2). 

A  like  practice  is  pursued  too  in  equity.  Thus,  where  Like  practice 
the  plaintiff^s  solicitor,  with  notice,  suffered  the  de-J|I*2^*  "* 
fendant  to  make  a  collateral  arrangement  for  satisfying 
the  plaintiff's  demand,  without  taking  effectual  security 
for  the  payment  of  his  costs  (as  by  suffering  his  client  to 
take  from  the  defendant  his  undertaking  to  the  plaintiff, 
instead  of  to  his  solicitor,  to  pay  the  costs),  the  court 
would  not  suffer  him  to  proceed  in  the  suit  against  the 
defendant  for  recovery  of  them  (3). 

Where  a  plaintiff,  without  consulting  his  attorney,  Court  of 
compromised  an  action   with  the  defendant,  and  took  ^®™™**°  ^*^"* 
upon  himself  the  payment  of  the  costs  to  the  attorney, 
the  Court  of  Common  Pleas  declined  to  interfere,  in  the 
absence  of  any  proof  of  a  fraudulent  conspiracy  to  cheat 
the  attorney  of  his  costs  (4). 

The  cases  upon  which    these  decisions    have    been  The  lien  must 
founded,  have  either  evinced  fraud  or  have  related  to  ^  ^'^^^^^  **" 

(1)  Abbott  ▼.  Sice,  3  Bing.  132. 

(2)  Gremm  t.  Bade9^  5  Taunt.  429. 

(3)  Mm€  ▼.  Cooie,  1  M'Clel.  211 ;  13  Price,  473,  8.  C. 

(4)  Cht^pman  v.  Haw,  1  Taunt.  340. 
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liquidated 
damages. 


Sam  directed 
under  award, 
equivalent  to 
Judgment. 


Parties  cannot 
defeat  attor- 
ney's lien  by  a 
reference. 


liqaidated  demands,  ascertained  debts,  or  judgments 
obtained,  on  which  the  attomey^s  lien  might  attachi. 
But  the  court  will  not  interpose  to  assist  an  attorney  in 
cases  of  purely  unliquidated  damages,  when  no  such 
fraud  Sfipears.  Pending  an  action  of  this  nature,  there- 
fore, a  notice  from  the  plaintiff's  attorney  to  the  de- 
fendant's attorney,  not  to  compromise  the  suit,  would  be 
insufficient  to  entitle  the  former  to  the  interposition  of 
the  court,  unless  the  exist^ice  of  actual  fraud,  surprise, 
or  misrepresentation,  were  shown  (1).  But  a  sum  di» 
rected  to  be  paid  under  an  award,  is  equivalent  to  a 
judgment,  and,  in  every  respect,  entitles  an  attorney  to 
a  similar  lien  upon  it  for  his  costs.  Where,  therefore, 
one  of  the  parties  to  the  award  is  directed  to  pay  a  sum 
to  his  opponent,  and  does  so,  notwithstanding  a  notice  to 
pay  it  into  the  hands  of  the  attorney,  the.  court  will 
exercise  a  summary  interference  to  compel  him  to  repay 
the  amount  and  the  costs  of  the  application;  for  the 
convenience,  good  sense,  and  justice  of  the  thing  require 
that  an  attorney  shall  have  the  same  lien  on  damages 
awarded,  as  if  they  were  recovered  by  the  judgment  of 
the  court,  in  the  ordinary  course  of  the  cause  (2). 

And  since  parties  cannot,  by  their  own  agreement, 
divest  the  attorney  of  his  lien  on  the  judgment,  neither 
can  they,  by  a  reference  of  the  cause  to  (arbitration. 
Thus,  where  upon  a  reference  of  two  causes,  damages  in 
the  first  were  ordered  by  the  award  to  be  set  off  against 
costs  in  the  second,  it  was. held,  that  this  could  only  be 
done  subject  to  the  lien  of  the  plaintiff's  attorney,  in  the 
first  cause,  to  his  costs  (3). 


(1)  Es  parte  Hart,  1  B.  &  Ad.  660  ;  1  ]>owl.  P.  C.  324,  8.  C, 

(2)  Ormerod  t.  Tate,  I  East,  464  ;  and  see  Irving  ▼.  VUma^  2  Yon.  & 
J.  70. 

(3)  CaweU  ▼.  Betteley,  10  Bing.  423 ;  2  Dowl.  P.  C.  780 ;  and  see  Codett 
▼.  Smart,  4  Dowl.  P.  C.  760;  Doe  d.  Bufiniim  ▼.  Smcltdr,  5  BouL  P.  C. 
26  ;  3  Scott,  42,  S.  C, 
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A  right;  of  lien  upon  a  jadgment  iB  not  affected  by  the  statute  of  u- 
sutute  of  limitations-    This  statute  bars  the  remedy  ^J^J^J  ^ 
only,  not  the  debt ;  therefore,  where  an  attorney  for  a  on  jadgment. 
plaintiff  had  obtained  jadgment,  and  the  defendant  was 
aft^wards  discharged  under  the  Lords'  Act^  but  at  a 
subsequent  period  a  fieri  facias  issued  against  his  goods, 
upon  which  the  sheriff  leyied  the  damages  and  costs,  it 
was  held,  that  notwithstanding  the  attorney  had  taken 
no  step  in  the  cause,  or  to  recover  the  amount  of  his  bill 
of  costs  within  six  years,  he  had  still  a  lien  for  his 
chai^ges  on  the  judgment,  and  the  court  directed  the 
sheriff  to  pay  him  the  amount  out  of  the  proceeds  of  the 
goods  (I). 

It  has  been  long  held  in  the  Ck)urt  of  Chancery  that  the  Accepting 
acceptance  of  security  for  a  debt  due  is  a  waiver  of,  and  debt, 
supersedes  the  right  of  lien  (2) ;  and  the  Lord  Chancellor 
expressed  a  similar  opinion  in  a  case  subsequently  brought 
before  the  court  (3).  This  doctrine  was  again  discussed 
in  the  Court  of  King's  Bench  (4),  when  a  distinction  was 
taken  between  a  running  and  undishonoured  acceptance, 
and  that,  where  bills  taken  as  security  had  been  refused 
payment,  before  the  document  on  which  the  lien  was 
claimed  came  into  the  hands  of  the  attorney ;  and  in  the 
latter  case,  the  lien  was  held  not  to  be  precluded  from 
attaching.  This  decision  would  seem  at  variance  with  the 
opinion  expressed  by  the  Lord  Chancellor,  that  it  made  no 
difference  whether  the  securities  were  due  or  not;  yet 
such  distinction  is  not  only  reasonable,  but  recognised  by 
later  authority,  and  consistent  with  the  rule  laid  down  in 
all  subsequent  analogous  cases  (5). 

When  afterwards  the  question  was  again  brought  be- 

(1)  mgguka  ▼.  SeoU,  2  B.  &  Ad.  413. 

(2)  CoweU  ▼.  fitflipMii,  16  Vef.  J.  275. 

(3)  Balehr.  Symet,  1  Tor.  &  Rnss.  87. 

(4)  SteventOH  ▼.  Blaiehck,  1  M.  &  S.  535. 

(5)  See  post.  tit.  *'  Vendors  and  Parchasen  of  Chatteb-penonal." 
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ProTiiig  debt 
under  clieDt's 
comnuBsioo, 
waiver  of  lien. 


If  accompanied 
by  any  act 
affecting  the 
rights  of 
others. 

Right  of  lien 
vests  no  power 
of  sale. 


fore  the  court  (1),  Lord  Ellenborough,  C.  J.,  observed, 
that  a  contract  for  a  particular  mode  of  pa3rment  was 
inconBistent  with  the  right  to  detain  the  possession,  and 
consequently  would  defeat  a  claim  to  the  exercise  of  such 
a  right.  And  it  is  true  that  where  parties  contract  for  a 
particular  time  or  mode  of  payment,  the  workman  has  not 
a  right  to  set  up  a  claim  to  the  possession  inconsistent 
with  the  terms  of  his  contract  (2).  The  doctrine  laid 
down  in  the  case  of  factors  and  other  traders  is  decisive 
of  this  question,  that  a  party  loses,  by  his  own  act,  the 
right  to  retain  as  a  lien,  if  he  accept  a  security  for  the 
debt  under  which  it  is  claimed,  payable  at  a  distant 
day  (3),  but  it  is  equally  clear  that  such  lien  revives,  if, 
before  possession  be  parted  with,  the  acceptance  or  other 
security  taken  has  been  dishonoured  or  rendered  nuga- 
tory. 

And  it  has  been  held,  that  if  a  solicitor  who  has  paperd 
in  his  hands  relating  to  a  bankrupt's  estate,  obtain  an 
order  under  the  commission  to  have  his  bill  of  costs 
taxed,  and  to  be  permitted  to  prove  the  amount  to  be 
found  due  on  taxation,  he  thereby  waives  his  lien ; 
and,  until  such  taxation,  the  assignees  may  inspect  the 
papers  (4).  But  such  waiver,  it  is  apprehended,  would 
only  result  if,  after  having  proved  his  debt,  he  were  to  do 
any  act  as  a  creditor,  affecting  the  rights  of  others,  such 
as  signing  the  certificate,  or  the  like  (5). 

The  right  of  lien  on  the  deeds  of  a  client  does  not  vest 
in  a  solicitor  a  right  also  to  sell  the  property  comprised 
in  them,  in  order  to  satisfy  his  claim. 

In  a  recent  case,  where  the  claimant  of  the  lien  had 
disposed  of  the  lease  of  a  bankrupt,  and  an  action  had 


(1)  Cha»€  y.  Wesimore,  5  M.  ^  S.  180. 

(2)  IHd.  186. 

(3)  Hewiwn  v.  Gntkrie,  2  Bing.  N.  C.  755  ;  2  Hodges,  54,  8.  C. 

(4)  Bx  parte  Homby,  Bucki  351 ;  exj^arte  Jnneiy  Back,  357. 

(5)  Bx  parte  Solomtm,  I  Glyn  &  J.  25. 
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been  commenced  against  him  by  the  assignees  to  recover 
the  proceeds  of  sale,  and  a  verdict  had  been  found  for 
them,  subject  to  the  opinion  of  the  court  above,  Tindal, 
C.J.  thus  delivered  the  judgment  (1).  ^^The  lease,  at 
the  time  of  the  sale,  was  in  the  possession  of  the  de- 
fendant, as  a  pledge  or  security  for  the  payment  of  his 
demand  against  the  bankrupt ;  being  either  in  his  posses- 
sion as  solicitor,  under  a  claim  upon  it  for  his  lien,  which 
the  law  gives  him,  or  having  been  expressly  deposited 
with  him  as  a  security  for  his  demand  (2).  In  either 
case,  the  right  and  power  of  the  defendant  over  the  lease 
was  precisely  the  same ;  he  had  the  right  to  retain  the 
lease  in  his  possession  until  his  demand  was  paid,  and  so 
far,  by  means  of  the  possession  of  the  lease,  to  enforce 
payment  of  his  demand.  But  he  had  that  right  only  ;  he 
had  no  right  to  sell  the  lease  and  to  pay  himself  his 
demand  out  of  the  proceeds.  So  long  as  the  lease  re- 
mained in  his  possession,  neither  the  bankrupt  nor  his 
assignee  could  retake  it,  without  either  payment  of  the 
demand,  or  a  tender  and  refusal,  which  is  equivalent  to 
payment.  But  if,  instead  of  keeping  the  thing  pledged, 
he  sells  it,  or  enables  any  other  person  to  sell  it,  by  con- 
curring in  the  sale,  he  is  guilty  of  a  direct  conversion, 
and  makes  himself  liable  for  the  value  of  the  lease,  in  an 
action  of  trover.^' 

There  must  constantly  occur  cases  in  which  justice  and  Attorneji  not 
the  necessity  of  parties  may  render  it  necessary  for  the  J^J"^!^ 
courts  to  interfere  to  compel  the  production  of  papers  on  which  lien 
detained  by  way  of  lien ;  but,  until  the  demand  autho-  d^paid^r 
rizing  the  detention  be  paid,  or  otherwise  satisfied,  any  Mtis&ction 
application  to  the  court  or  to  a  judge  at  chambers  that^^^* 
they  may  be  delivered  up,  will  be  unsuccessful  (3).    So, 

(1)  Clari  y.  QUbert,  2  Bing.  N.  C.  353. 

(2)  8ed  fride  <m/e,  p.  177,  as  to  power  of  lale  where  the  deposit  is  by  way 
of  equitable  mortgage. 

(3)  iZe  Tkontttm,  2  Dowi.  P.  C.  156. 
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in  the  Court  of  Chanoery,  the  language  of  every  order 
which  ifi  made  upon  the  subject  is,  that  upon  payment  of 
'what  is  due,  the  papers  shall  be  delivered  over ;  bat 
where  a  party  has  a  pressing  necessity  for  papers,  the 
court  will  order  them  to  be  delivered  over  upon  a  deposit 
being  made  which  will  cover,  not  only  what  is  due  upon 
the  bill,  but  what  may  be  due  for  the  costs  of  the  taxa* 
tion(l)« 
Bat  if  Boiicitor     Where  a  solicitor  has  withdrawn  from  the  conduct  of 
the  cansefcout  ^  clieut's  cBusc,  and  a  change  of  the  solicitor  has,  in 
'^  <>^«J^  d«^- consequence,  taken  place,  the  court  has  interfered  to 
prejudice  to  his  Order  Bctual  delivery  up  to  the  new  solicitor,  of  the 
^^*  briefs  of  the  pleadings,  counsel's  opinions  thereon,  office 

copies  of  the  answers,  and  all  such  other  papers  and  do- 
cumeiiits  connected  with  the  cause,  as,  upon  inspection^ 
such  new  solicitor  may  deem  necessary  for  the  hearing 
of  the  cause,  without  prejudice,  however,  to  the  right  of 
the  original  solicitor  to  a  lien  for  his  costs,  and  upon  an 
undertaking  to  return  them  undeSeiced,  within  a  limited 
time  after  the  hearing  (2). 
Dbtinction       '  But,  it  must  be  observed,  such  interference  proceeded 
?**ta*"irfth '  ^^  *^®  ground  that  the  connexion  of  solicitor  and  client 
dnwai,  and  a   had,  iu  fact,  been  dissolved  by  the  client  himself.    The 
o/»^dt^'     ™^*»  ^^  ®*^^  cases,  is  altogether  different,  where  the  so- 
licitor discharges  himself,  and  where  he  is  discharged 
by  his  client  (3) ;  for  the  courts  have,  in  the  latter  case, 
shown  a  strong  inclination  to  afford  to  the  client  every 
possible  facility  of  furthering  the  progress  of  his  suit. 
If  the  solicitor  be  actually  discharged  by  his  client,  or 
the  client,  by  his  conduct,  makes  it  impossible  that  he 
can  any  longer  conduct  the  proceedings  of  the  cause,  he 

(1)  Per  the  Lord  Chancellor,  Clutttm  v.  Pardon,  1  Tor.  &  Bus.  304 ;  and 
see  in  r0  Afurroy,  1  Boss.  519. 

(2)  ff»lop  ▼.  Mttealfe,  3  Myl.  &  C.  183. 

(3)  Colgrave  y.  ManUy,  1  Tur.  &  Boss.  400  ;  and  M6  Cresiwell  v.  Byroi^ 
14  Ves.  J.  271  i  Lord  v.  WomUeigUomt  Jae.  580. 
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will  be  considered  as  discharged  by  him,  and  will  not  be 
ordered  to  give  up  the  deeds  or  papera  relating  to  the 
cause  till  his  costs  are  paid,  but  to  produce  them  only,  to 
be  used  at  the  hearing,  or  for  inspection. 

Formerly  such  order  was,  in  all  cases,  limited  to  in*  Formerly  order 
spection  merely  (1);  and  the  client  was  thus  driven  to  iQgpe^^oniy. 
obtain  copies  of  the  papers,  at  a  considerable  expense, 
for  the  purpose  of  carrying  on  the  cause*  This  distino- 
tion  between  cases  where  the  withdrawal  by  the  solicitor 
is  purely  voluntary,  and  where  it  arises  by  the  act  of  the 
client  himself,  seems  perfectly  consistent  with  every 
principle  of  justice :  for  while,  on  the  one  hand,  if  the 
client  choose,  from  mere  caprice,  to  dismiss  his  soli- 
citor from  the  fiirther  conduct  of  a  cause,  it  is  only  fair 
and  reasonable  that  the  debt  incurred,  in  the  progress  of 
the  business,  should  be  first  liquidated  ;  on  the  other,  if 
the  solicitor  have  withdrayrn  from  it  of  his  own  accord,  it 
ifl  equally  fair  and  reasonable  that  the  client  should  not 
be  subjected  to  the  costs  and  expenses  that  wouM  result 
from  a  detainer  of  the  papers  durii^  a  continuance  of 
the  suit  « 

But  a  solicitor  may  decline  to  proceed  further  in  a  SoUdtorcaimot 
cause  till  his  co»ts  are  paid.    ^^  If  a  solicitor  or  clerk  in  butmaj^dUM 
eourt,**  observed  Lord  Eldon,  "  having  engaged  in  the  *?  •^  farther 
conduct  of  a  cause,  thinks  proper  to  refuse  to  proceed 
without  payment,  he  cannot  stop  the  cause,  but  he  may 
reasonably  decline  to  act  without  payment,  and  if  the 
client  omits  to  pay,  he  cannot  be  compelled  to  part  with 
the  papers ;  but  he  must  not  delay  the  progress  of  the 
suit.    The  refusal  of  the  solicitor  or  clerk  in  court  to 
proceed,  authorizes  the  client  to  employ  others  in  their 
stead ;  and  though  the  former  solicitor  or  clerk  in  court 
canuot  be  compelled  to  part  with  papers,  he  must  pro- 
duce them  for  all  purposes  of  the  cause  "<2). 

(1)  Mair  y.MudU,  1  Sim. &  S.  2S2 ;  CommtnU ▼.  P^fWloii,  1  Swuu.  1. 

(2)  Ifayiie  T.  Yra###»  3  Sraift.  93. 


236  ATTOBNETS   AND  SOLICITORS. 

Production  will  Where  a  deed,  in  the  possession  of  a  solicitor,  is 
deedinToU^  sought  to  be  impeached,  his  client  is  entitled  to  have  it 
dtor'a  posses-  produced,  and  no  lien  can  prevent  'such  production ;  for 

sioiii  if  sought  ....-■  i  •      ^       /»  .1  •       1  ••11  1 

to  be  impeach-  it  IS  the  Tcry  oDject  of  the  suit  that  the  deed  may  be 
^  5  declared  a  nullity  (1). 

So  if  directly  So,  in  a  suit  instituted  by  a  wife  against  her  husband, 
Msentiai'to^a  ^o  enforce  an  ante-nuptial  settlement,  where  the  deed  of 
canse;  settlement  was  retained  by  a  solicitor,  under  a  claim  of 

lien  against  the  husband,  and  he  refused  to  produce  it, 
the  court  compelled  the  production,  and  ordered  him  to 
pay  the  costs  consequent  on  his  refusal  (2). 
Not  so,  if  col-       But  where  the  right  to  the  possession  of  a  deed  arises 
Muse!  ^  ^^^    under  a  lien,  altogether  collateral  to  the  cause,  the  court 
will  not  exercise  a  jurisdiction  to  compel  the  solicitor  to 
produce  it,  otherwise  than  as  a  witness  under  a  subpoena 
duces  tecum  (3). 
Where  action       Where  an  attorney  brought  an  action  for  his  bill  of 
fend^^on  **'  ^^^^y  which  was  defended  by  the  client,  on  the  ground 
ground  of  neg-  of  negligence,  he  was  ordered  to  give  to  the  defendant  a 
SSbtogive     ^^Py  ^^  *  C9iA^y  with  the  opinion   of  counsel  thereon 
copies,  &c«      (which  had  been  procured   for  the  defendant  by  the 
plaintiff,  as  his  attorney),  at  the  defendants  expense ;  or 
to  deliver  up  the  case  itself,  on  being  paid  the  costs 
which  the  plaintiff  claimed  in  respect  of  such  case  and 
opinion  (4). 
Or  where  de-       And  where  an  estate  was  decreed  to  be  sold,  and  the 
estate^of  whidi  solicitor  had  no  lien  on  the  title-deeds,  anterior  to  the 
deeds  detained,  suit,  for  the  purposes  of  which  they  had  come  into  his 
hands,  the  court  ordered  him  to  deposit  them  for  the 
purpose  of  sale  (6). 
An  attoraej         But,  though  a  solicitor  has  been  compelled  to  produce 

u  bound  to  ^ 

(1)  Bdhh  T.  8ym99t  1  Tor.  &  Ross.  96. 

(2)  Braum^an  t.  Bra»9mgtmf  1  Sim.  &  S.  455. 

(3)  Buti  ▼.  LewU,  6  Mad.  29. 

(4)  BvQM»  y.  Deleffol,  4  I>owl.  P.  C.  374. 

(5)  BaAer  y.  HenderwH,  4  Sim.  27. 
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the  papers  of  his  client  for  him ;  or,  in  case  of  his  bank-  prodnca  papen 
raptcy,  for  his  assignees^  even  when  not  employed  hy  ^j^^^^J^  j^. 
them,  in  the  cause  for  the  purposes  for  which  he  re-  late,  after 
ceived  them ;  he  is  not  bound  to  deliver  them  up,  or  cHeat,  ^ 
even  to  produce  them  in  any  other  business  (1).    And 
though  the  courts  have  extended  to  a  plaintiff  every  ffir 
cility  for  forwarding  the  progress  of  his  suit,  and  con- 
ceded to  him  a  strict  liberty  to  discontinue  his  action,  he 
can  only  do  so,  subject  to  the  costs  of  the  attorney  and 
his  lien  in  respect  of  them  (2). 

After  satisfaction  of  the  attorney's  claim,  all  the  drafts  After  aatisfkc- 
and  copies  of  original  deeds  for  which  the  client  has  paid,  ^^^.g  UenT'" 
as  well  as  the  deeds  themselves,  are  by  law  the  property  cUent  entitled 
of  the  client ;  and  though  it  may  be  convenient,  in  many  deUTeryof  ^' 
cases,  to  leave  them  in  the  hands  of  the  attorney,  the  client  papen. 
is  the  proper  person  to  judge  of  that,  and  the  court  will 
entertain  a  summary  jurisdiction  and  compel  the  delivery  Court  of  Chan- 
of  them  up,  if  he  require  it  (3).    The  Court  of  Chancery  ^j^Judlc!* 
exercises  this  jurisdiction  in  every  case,  and  will  order  *»on  whether 
the  delivery  up  of  all  deeds  and  papers  in  his  possession,  or  no^ 
and  of  his  bill  of  costs,  whether  thei^e  be  any  cause 
pending  or  not,  and  though  no  part  of  the  costs  have  been 
incurred  in  respect  of  any  action  or  suit  at  law  or  in 
equity  (4). 

The  courts  of  common  law  have  in  general  refused  the  Courts  of  com. 
application,  where  there  has  been  no  imputation  of  fraud  ^^^^^^u^ 
or  criminal  conduct  in  his  character  of  attorney,  and  «^ch  c>«wa- 
where  the  papers  have  not  come  into  his  hands  in  any 
pending  suit  (6).    The  rule  upon  this  subject  seems  to  be, 


(1)  jRow  y.  LmigktoH,  1  Yes.  &  B.  349. 

(2)  Merrewetker  t.  Mem»hf  13  Yes.  J.  161 ;   Tufort  ▼.  DapnU,  ib.  191. 

(3)  Bx  parte  HorqflM,  7  B.  &  C.  528 ;  M.  &  R.  306. 

(4)  In  rt  Mwrrayj  1  Rum.  519. 

(5)  Cock9  y.  Homum^  6  East,  404  ;  Ofirmg  ▼.  Biihopf  Salk.  87.  If  there 
be  ».canse  in  eourt,  it  has  been  decided  that  the  papers  may  be  obtained 
npon  a  judge's  summons,  otherwise  there  must  be  a  motion  in  court  for  a 
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that  where  an  attorney  is  employed  in  a  matter  wholly 
imconnected  with  his  professionid  character,  the  courts 
will  not  exercise  a  summary  interference  ;  but  when  the 
employment  is  so  connected  with  his  professional  charac- 
ter as  to  afford  the  presumption  that  such  character 
formed  the  ground  of  his  employment  by  the  client,  the 
court  will  then  summarily  adjudicate  (1)* 
And  will  not        Thus  they  willnot,  on  summary  application,  compel  him 
v«Twhen*"     ^ deliver  up,  on  payment  of  what  is  due  to  him,  deeds 
depodted  for    intrusted  to  him  for  the  purpose  of  raising  money  upon 
^^^  ^^'      them  (2);  nor,  when  a  lease  has  been  put  into  his  hands  for 
the  purpose  of  making  an  assignment  of  it,  there  being 
no  cause  in  court  (3)« 
Papen  in  pof-      But  the  court  will,  under  some  circumstances,  enter- 
^^H^'^f       tain  summary  jurisdiction  over  an  attorney  of  the  court, 
court,  and       in  obligiB^  him  to  deliver  up  deeds  and  papers  on  satis- 
satisfaction  of   faction  of  his  lien,  though  they  came  into  his  hands  as 
Uen  ordered  to  steward  of  a  court,  and  receiver  of  rents  (4). 

begiTennp.  _^.  ,  ,.,  ..  ».^i 

If  third  party  "  ^^  i^)pear  that  a  third  person  is  interested  in  the 
interested,  p^>ers,  the  court  wiU  take  a  security  from  the  person  to 
topemit  ii^  whom  they  are  delivered  to  produce  them  on  demand,  for 
spection.  the  inspection  of  such  third  person  (6). 
Court  will  not  The  court  will  not  order  the  personal  representative  of 
^'^pwcntotive  *  deceased  solicitor  to  deliver  up  the  papers  in  the  cause 
at  solicitor  «x>  to  another  solicitor,  without  payment,  or  security  for  pay- 
Jjj2l£^n  ment,  of  the  solicitor's  bill  (6),  Nor  where  he  holds  a 
made.  deed  a»  a  party  or  trustee,  the  court  having  no  authority 

to  interfere  in  a  case  of  trust,  even  where  a  lien  is  alto- 

mle  to  show  cause.  See  Chit.  Arch.  Pr.  vol.  1,  p.  67,  7th  edit.;  e» parte 
Higgs,  1  Dowl.  P.  C.  495  ;  e*  parte  Totenieg,  3  Dowl.  P.  C.  39 ;  VFUioiit. 
Narthap,  2  Cr.  M.  &  R.  326. 

(1)  Chit.  Arch.  Pr,  toL  1,  p.  66,  7Ch  ML 

(2)  Bs  parte  mOard,  1  DowL  P.  C.  140. 

(3)  In  re  Lowe,  8  East,  237 ;  Smith  ▼.  Cotterea,  4  Doug.  205. 

(4)  Hughee  ▼.  Iftfyre,  3  Term  Rep.  275. 

(5)  IM. 

(6)  Be^etam  y.  Semerkp,  1  Swans.  S4. 
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getber  disclaimed  by  the  party  in  possession  of  the  deed 
sought  to  be  recovered  (1), 

When  an  attorney  has  in  his  custody  the  muniments  of  Court  will  not 
two  co-defendants,  the  court  will  not  enter  into  an  inves-  ^f  twod^i^-^ 
tigation  of  the  right  of  either  party,  nor  refer  it  to  the  •"**■  ^  rc-ddi- 
prothonotary  to  ascertain  which  of  them,  he  shall  deliver  "^^    PH>«"' 
oyer  to  one  defendant,  who  may  have  paid  the  debt  and 
costs  (2).    But  where  he  has  drawn  an  agreement  between  Bat  wiu  order 
two  parties,  it  would  seem  he  will  be  ordered,  upon  mo»  J^^wS  ^ 
tion  to  the  court,  to  give  up  to  either  of  them  a  copy 
thereof,  to  the  best  of  his  power,  where  the  same  shall  be 
requisite,  upon  payment  of  costs  (3). 

Lastly^  it  may  be  added,  that  the  fact  of  detention  of  a  OneUdm  of 
client's  papers  gives  the  court  jurisdiction  over  an  attor-  entitled^*  h«?« 
ney's  bills  of  costs,  so  as  to  enable  it  to  tax  them,  though  ^i^  taxed, 
they  contain  no  items  which,  in  ordinary  cases,  would 
subject  them  to  taxation,  being  entirely  for  conveyancing, 
or  general  business,  and  not  in  relation  to  suits  (4). 

It  has  never  yet  been  settled  whether  a  clerk  of  assize  Clerki  of 
is  entitled  to  a  lien  upon  the  records  of  the  court  for  his  *''^* 
fees.  In  a  case  which  came  on  upon  a  rule  to  show  cause 
why  an  attachment  should  not  issue  against  the  defendant, 
who  was  a  clerk  of  assize  on  the  Norfolk  circuit,  for  not 
obeying  a  writ  of  eeriiarccri  to  remove  an  indictment  for 
murder,  and  a  special  verdict  founded  upon  it,  the  de- 
fendant  insisted  that  he  had  a  right  to  retain  the  record 
till  he  should  be  paid  his  fees  for  drawing,  engrossing, 
&c.,  which  the  attorney  for  the  prisoner  refused  to  pay,  on 
the  ground  of  their  being  exorbitant.  However,  on  the 
attorney's  undertaking  to  pay  as  much  as  should,  on  a 
reference  to  the  master,  be  reported  to  be  due,  the  record 
ivas  returned  into  the  court:  upon  which  the  rule  was 

(1)  Ptarmm  ▼.  SirtUm,  5  Taimt.  964* 

(2)  Jhmeim  ▼.  JUckmtmd^  7  Tuimt.  391. 

(3)  Clarke  v.  Ferret,  1  Smith,  339. 

(4)  In  re  Ifivrvjr,  1  Euis.  519 ;  in  re  JKtee,  2  Keen,  181. 
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discharged,  Lord  Mansfield  saying  that  he  should  be  very 
unwilling  to  determine  that  a  clerk  of  assize  had  a  lien 
on  the  records  of  the  court  for  his  fees,  for  that  he  fore- 
saw great  inconvenience  from  such  a  doctrine  (I). 

The  point  has  since  arisen  incidentally  in  a  recent  case, 
but  received  no  judicial  determination.  A  side  bar  rule 
having  been  issued  against  the  clerk  of  assize  of  the 
northern  circuit,  to  return  certain  indictments  which  had 
been  removed  into  the  Court  of  Queen's  Bench  by  writ  of 
certiorari,  an  application  was  made  by  him  to  discharge 
the  rule,  grounded  upon  an  affidavit  stating  that  certain 
accustomed  and  undoubted  fees  remained  unpaid  in 
respect  of  such  indictments ;  and  that  the  prosecutor  had 
been  duly  apprized  of  this  fact.  The  court,  however, 
gave  no  judgment  upon  this  point,  but  held  that,  even 
admitting  the  right  of  lien  under  such  circumstances, 
the  affidavits  of  the  clerk  of  assize  ought  to  have  shown 
that  the  prosecutor  had  notice  of  the  precise  amount  of 
the  fees  due  at  the  time  when  the  return  of  the  indict- 
ments was  refused,  notwithstanding  such  amount  was 
allowed  and  fixed  by  act  of  Parliament  (2). 
Commitrioners  Commissioners  for  taking  the  acknowledgments  of  mar- 
k*'  **i^  ^'  '*^  women  under  the  3  &  4  W.  4,  c.  74,  have  a  lien  on 
meats.  all  instruments  in  their  joint  possession,  for  the  fees  due 

in  respect  of  the  discharge  of  their  duty  as  commis- 
sioners; or  one,  having  the  possession,  may,  on  the 
authority  of  the  other,  detain  it  for  that  other's  lien. 
But  if  one  commissioner,  detaining  the  instrument  for 
his  own  fees  only,  receives  them,  and,  after  being  required 
to  give  the  instrument  up,  hands  it  over  to  his  colleague, 
no  lien  attaches  in  favour  of  the  latter  (3). 
CommiBsionen     Commissioners  appointed  by  the  Court  of  Chancery  for 

for  the  paiti- 

(1)  Rex  ▼.  Btay,  Dong.  185,  note  26 ;  1  Leach,  C.  C.  201,  8.  C. 

Jurist,  yoU  4,  p.  192. 

(3)  Bx  pwtt  Qrwe,  3  Bing.  N.  C.  304  ;  3  Soott,  671,  S.  C. 
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the  partition  of  estates,  have  no  lien  on  the  commission  tion  of  estates 
for  their  charges,  and  they  cannot  insist  on  payment,  in  comn2Mion*  ^ 
the  first  instance,  before  they  return  the  commission  with 
their  certificate  (1). 

Nor  can  certificated  conveyancers  retain  possession  of  Nor  certificated 
the  papers  entrusted  to  their  hands,  as  security  for  a  *^°^^^*^'°*'^ 
general  balance.  Their  right  of  lien  is  limited  to  those 
documents  upon  which  the  particular  labour  or  skill  has 
been  expended.  If,  for  instance,  a  lease  be  delivered  to  a 
certificated  conveyancer  by  a  person  having  a  right  to 
dispose  of  it,  that  he  may  do  something  upon,  the  parti- 
cular deed ;  by  the  general  law  of  the  land  he  has  a  lien 
upon  it,  whether  he  be  an  attorney  or  not ;  but,  if  it  be 
another  deed  than  that  on  which  the  operation  is  to  be 
performed,  it  will  be  necessary  for  him  to  be  an  attorney 
or  solicitor,  to  have  the  benefit  of  the  custom,  and  to 
enable  him  to  retain  other  papers  than  those  on  which  the 
work  is  to  be  done  (2). 

A  solicitor,  acting  as  the  steward  of  a  manor,  has  a  lien  Solicitor  acting 
on  the  papers  relating:  to  the  manor  which  come  into  his  *•  steward  of  a 

*    *  ^  ...  manor. 

hands  as  solicitor  (3).  In  a  suit  instituted  against  an 
attorney  who  had  acted  in  the  capacity  of  steward  for  an 
account  and  for  the  delivery  of  title-deeds,  the  court 
ordered  the  deeds  to  be  given  up,  upon  payment  into 
court  of  so  much  of  the  balance  claimed  by  the  answer, 
as  was  not  covered  by  any  security  (4). 

And  as  the  right  of  a  solicitor  to  lien  cannot  be  ac-  As  receiver  of 
quired  under  an  assumed  character,  or  by  tortious  means,  ^^^^' 
if  he  receive  rents  in  a  cause,  without  the  authority  of  the 
court,  he  will  be  ordered  to  pay  them  over  to  the  receiver, 
and  cannot  retain  them  on  the  ground  of  lien,  or  set  them 

(1)  Vounff  y.  Sutton,  2  Yes.  &  B.  366. 

(2)  Per  Gibbs,  C.  J.,  HoUU  ▼.  Clandge,  4  Taunt  807. 

(3)  Warrall  ▼.  Joknton,  2  Jac.  &  W.  214. 

(4)  Chan^emoum  v^  Scott,  6  Mad.  93 ;  Baleh  y.  Syme9,  1  Tar.  &  Russ. 
87. 
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Agents  in 
town. 


caoM. 


Volontarilj 
parting  with 
them  divest! 
lien. 


off  against  costs  alleged  to  be  due  to  him  from  the 
plaintiff  (1). 

Having  thas  far  treated  of  the  right  of  lien^  as  apper- 
taining to  attorneys  and  solicitors,  in  such  character 
peculiarly,  or  by  yirtue  of  appointments  or  offices  held 
by  them  as  such,  I  proceed,  in  the  next  place,  to  point 
out  under  what  circumstances,  and  to  what  extent,  the 
exercise  of  the  right  is  available  by  them,  as  agents  in 
town. 
Agent  has  lien  The  Hen  of  an  agent  in  town,  in  such  character  ex- 
®"  ■^P^"  *"  clusively,  diiiers  from  that  of  an  attorney,  inasmuch  as 
his  lien  attaches  only  upon  the  money  recovered,  and 
upon  the  papers  in  his  hands  in  the  particular  cause  (2). 
Such  lien  is  discontinued  by  the  agent  voluntarily  part- 
ing with  possession  of  the  papers,  even  though  by  mis- 
take; but  if  they  be  obtained  unlawfully  out  of  his 
hands,  his  lien  still  attaches,  and  he  may  maintain  trover 
for  them  (3).  It  follows,  therefore,  that  an  agent  has  no 
lien  for  the  general  balance  due  to  him  from  a  country 
attorney,  upon  the  money  of  a  client  of  the  latter  com- 
ing to  his  hands  in  a  cause  in  which  he  acts  as  such 
town  agent,  because  he  must  know  that  the  money  is  re- 
ceived for  the  client*s  use  (4).  So,  where  the  plaintiff's 
attorney  was  indebted  to  the  plaintiff  in  a  sum  greater 
than  the  attorney's  costs  in  the  cause,  the  agent  (to 
whom  the  plaintiff's  attorney  was  indebted  on  the 
general  account  in  a  sum  greater  than  the  amount  of 
the  attorney's  costs)  could  not,  as  against  the  plaintiff, 
retain  out  of  the  sum  recovered  by  the  plaintiff,  more 
than  the  charge  for  agency  in  the  particular  cause ;  for, 
had  the  plaintiff  applied  at  once  to  the  agent  to  deliver 
up  the  papers,  he  would  have  had  no  power  to  retain 


(1)  Wieketu  v.  7VfmwA«iuf,  1  Ross.  &  Myl.  361. 

(2)  Diciu  ▼.  Stoekhy,  7  Car.  &  P.  587. 

(3)  Ibid. 

(4)  Maodf  y.  Spttteer,  2  D.  &  R.  6. 
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them,  after  receiving  the  amoniit  of  his  agency  upon 
them(l). 

So,  in  equity,  an  agent  has  a  lien  upon  all  papers,  for  in  equity, 
what  is  due  to  him  as  agent  in  the  cause,  from  the  soli-  STthe^pLtTOT- 
citor  in  the  country  4  and  he  has  a  right  to  intervene  ^  p^p^'*  ^^^ 
with  his  claim  of  lien,  not  as  against  the  client  directly,  cause. 
but  as  against  the  solicitor  employed  by  him;    thus 
giving  to  the  agent  a  right  in  equity  to  the  money  due, 
before  the  papers  can  be  taken  from  him  (2).    And, 
where  the  agents  of  a  country  solicitor,  who  has  become 
bankrupt,  have  received  papers  from  him,  belonging  to 
his  client,  for  the  purposes  of  the  client's  business,  they 
have  a  lien  on  them,  as  against  the  client,  for  the  money 
due  from  him  to  the  solicitor,  and  from  the  solicitor  to 
them,  on  account  of  the  business  done  in  the  cause ;  and 
when  the  client,  after  the  solicitor  s  bankruptcy,  pays  to 
the  agents  the  sum  due  from  him  to  the  solicitor,  in 
order  to  obtain  the  papers,  the  court  will  restrain  any 
action  (though  previously  brought  by  the  assignees  for 
the  recovery  of  it),  on  the  ground  of  the  agent's  lien  (3). 

But  where  an  attorney  has  been  employed,  and  re-  No  answer  by 
ceived  his  bill  from  his  client,  it  is  no  answer  to  an  *'|?™«y  *<> 

'  actiOD  by  client 

action  of  detinue^  brought  by  the  latter,  for  the  papers  for  papers,  that 
delivered  to  him,  that  his  London  agents  detain  them  as  [bem  u^a'uen. 
a  lien  against  the  attorney,  for  a  general  balance  of  ac- 
count for  business  done  (4). 

An  agent  for  an  attorney,  the  plaintiff  in  a  suit,  who  Agent  acting 
dies  intestate  and  insolvent,  pending  a  suit,  has  a  lien  for  who  is^i^ntiffi 
his  costs  upon  a  pottea^  of  which  he  has  obtained  pos-  bas  lien  on 
session,  after  the  death  of  intestate  (6).  ^^  **  *^'*^* 

(1)  White  y.  Royal  Exehamfft  Auunmce,  1  Bing.  20;  7  Moore,  249, 
8.  C:  and  see  ex  parte  Baker,  1  W.  W.  dc  D.  591. 

(2)  Ward  ▼.  Heppie,  15  Vea.  J.  296,  note  (a)  ;  ex  parte  Steele,  16  Ves. 
J.  164. 

(3)  Bray  ▼.  Mime,  6  Price,  203. 

(4)  Anderson  y.  Paeeman,  7  Car.  9t  P.  193. 

(5)  Tannton  y.  Gqfortk,  6  D.  &  R.  3S4. 
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Agent  defend- 
ing for  an  at- 
torney, defend- 
ant, wkhont 
any  warrant  to 
defend  filed, 
cannot  claim 
lien,  &c« 


Town  clerks. 


Clerks  in  court 
have  lien  on 
proceedings. 


Client  cannot, 
by  Toluntary 
release  to  ad- 
versary, defeat 
right  of  lien. 


But,  where  an  agent  pleaded  on  behalf  of  a  defendant, 
who  had  been  sued,  by  bill,  as  an  attorney  of  the  Court 
of  King's  Bench,  without  having  filed  any  warrant  to 
defend;  it  was  held,  on  motion  to  stay  proceedings  in 
the  action  (in  which  the  plaintiff  was  nonsuited),  and 
where  the  plaintiff  undertook  to  set  off  the  defendant's 
costs  against  a  judgment  debt,  due  from  him  to  the 
plaintiff,  that  the  defendauf  s  attorney  or  agent  had  no 
lien  on  such  costs,  for  his  own  costs  in  defending  the 
suit(l). 

Town  clerks  have  not  any  power  to  detain  the  papers 
of  a  ^corporation  for  any  charge,  except  such  as  arises  in 
their  professional  character  as  attorneys.  They  cannot 
claim  a  lien  on  what  they  receive  merely  as  town  clerks, 
nor  for  business  done  purely  in  that  character  (2). . 

A  clerk  in  court  has  a  lien  upon  the  fund  in  court, 
and  also  upon  the  decree  and  other  documents  in  the 
cause,  in  respect  of  his  fees  and  disbursements,  incurred 
pending  the  suit.  Therefore,  where  the  plaintiff  in  a 
cause  has  employed  two  solicitors  in  succession,  the  first 
of  whom  has  received  his  bill,  including  the  usual  fees 
and  payments  to  the  clerk  in  court ;  and,  by  the  second, 
effects  a  compromise  of  the  suit,  and  thereupon  moves 
that  the  fund  in  court  be  paid  over,  the  application  will 
not  be  granted,  unless  subject  to  the  demand  of  the. 
clerk  in  court  (3). 

This  lien  extends  to  all  collateral  proceedings,  as  well 
as  to  a  decree. 

If  a  client,  by  composition,  or  for  other  reasonable 
consideration,  fairly  and  honestly  release  his  adversary, 
there  is  no  equity  for  the  clerk  in  court  for  the  payment 
of  his   costs ;   but   if  he  voluntarily  release  him^   the 


(1)  Vansandau  ▼.  Burt,  1  D.  &  R.  168. 

(2)  Rex  ▼.  Sankey,  5  Ad.  &  EU.  423 ;  2  Har.  &  W.  275,  S.  C. :  nomime 
Rex  ▼.  Wiliiame, 

(3)  Potter  V.  Hyatt,  2  You.  &  Col.  112. 
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court  will  not  permit  the  lien  of  the  clerk  in  court  to  be 
thereby  defeated  (1). 

A  clerk  in  court  has  however  no  right  to  detain  the  No  right  to  dc- 
papers  of  a  suitor,  for  money  advanced  to  the  solicitor  money'adr 
to  carry  on  the  suit  (2) ;    but  when  the  suitor  has  not  ▼fnccd  to 

•  1    1  n  1  .    1  Ml         ^1^  .         .^  .1^     client  8  Bolici- 

paid  the  amount  of  his  bill  to  the  country  attorney,  the  tor  to  cany  on 
court  will  direct  payment  into  the  hands  of  the  clerk  in  ^®  ^*'**®' 
court ;  for  though  the  country  client  is  not  bound  to  pay 
the  clerk,  the  court  will  allow  the  latter  to  retain  any 
papers  he  may  have  in  his  possession  (3). 

Six  clerks  are  entitled  to  retain  papers  in  their  hands  su  clerki. 
for  their  fees,  though  their  clients  have  paid  their  soli- 
citors, and  the  solicitors  have  satisfied  the  clerks  in 
court  the  whole  of  their  bills  (4) ;  and  a  sworn  clerk 
cannot  retain  from  a  six  clerk  hi^  proportion  of  the  fees, 
though  the  former  has  given  credit  to  the  client  (5). 

It  has  been  decided,  that  if  a  bankrupt  obtain  an  order  Clerk  of  enrol- 
for  the  enrolment  of  any  part  of  the  proceedings,  the  rop*J^)''   ^^" 
clerk  of  the  enrolments  has  not  any  lien  against  the 
assignees  for  his  fees  (6). 

(1)  Anon.  2  Ves.  Sen.  25. 

(2)  Gray  y.  Coekerill,  2  Atk.  113 ;  Anon.  2  Ves.  Sen.  25. 

(3)  Farewell  y.  Coker,  2  P.  Wms.  460 ;  and  see  Waldron'e  eate,  2  Str. 
1 126 ;  Rex  t.  Smollett,  3  Bnrr.  1313.  The  Court  of  King's  Bench  wiU  grant 
a  role  for  the  clerk  of  the  crown  office,  or  a  clerk  in  court,  where  their  bills 
haye  been  indaded  or  taxed  in  the  attorney's  bill|  to  be  paid  immediately 
by  the  client. 

(4)  Taylor  y.  Lewie,  2  Ves.  Sen.  Ill ;  3  Atk.  727,  8,  C, 

(5)  Ex  parte  Six  Clerke,  3  Ves.  J.  589. 

(6)  Ex  parte  Sandeeon,  1  Rose,  275  ;  19  Ves.  J.  161. 
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CHAPTER  XVI. 

FACTORS,   BROKERS,   AND  AGENTS. — BILL   BROKERS. — SHIP 
BROKERS. ^INSURANCE   BROKERS. 

1.  FACTORS,  BROKERS,  AND  AGENTS. 

Factors  kaye  a      Eybrt  factor,  to  whom  a  balance  is  due,  has  a  general 
general       ;    jj^^  upoR  the  goods  6f  his  principal,  so  long  as  they 
remain  in  his  possession  (1).    This  point  was  first  con- 
sidered before  Sir  John  Strange,  then  Master  of  the 
Rolls,  in  Kruger  and  another  ▼.  Wilcox  (2) ;  and  it  was 
decreed,  that  such  lien  attached  not  only  for  incidental 
charges,  bnt  as  an  item  of  mutual  account  for  the  general 
And  may  insure  balance  due  to  the  factor.     So  a  factor,  to  whom  goods 
goods  in  thor   ^^^  consiffued,  and  who  is  in  adyance  with  his  principal, 

possession,  to  ^  r  r     ^ 

secure  their      has,  in  respect  of  his  general  lien,  such  an  interest  in 
^^^^ '  the  goods,  that  he  may  insure  them  for  his  own  benefit. 

And  retain  the  and  retain  his  lien  on  the  policy,  so  long  as  it  remains  in 
policy-  his  possession  (3). 

In  Lichbarrow  v.  Mason  {4i\  BuUer,  J.  observes,  *'  a 
&ctor,  by  the  genera]  usage  in  trade,  may  retain,  for  the 
balance  of  his  account,  all  goods  in  his  hands,  without 
regard  to  the  time  when,  or  on  what  account,  he  received 

(1)  Oodm  y.  Limdom  Afmranee  Compm^^  1  Bvr.  490  $  1  W.  BL  104, 
8.  C. ;  Drinkwater  y.  Goodwiu,  Cowp.  251 ;  QnpeU  y.  Bmqutm,  16  Ves.  J. 
280  ;  Walker  y.  Birch,  6  Term  Rep.  258 ;  Gardner  y.  Coleman^  cited  1  Bnrr. 
494  ;  ea  parte  Smery,  2  Ves.  Sen.  674. 

(2)  1  Borr.  494  (12th  March,  1754).  In  Oreenr.  Farmer,  4  Burr.  2218, 
Lord  Mansfield  says,  "  it  was  donbted,  before  the  case  of  Kruger  y.  WUeox, 
-whether  a  factor  had  a  lien,  and  conld  retain  for  his  general  account ; "  and 
see  per  Lord  Hardwicke,  Amb.  252. 

(3)  Godin  ▼.  London  Aeeurance  Cbm/Nwy,  1  Borr.  490. 

(4)  2  Term  Rep.  03. 
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them.'*    And  if  a  trader,  before  an  act  of  bankruptcy,  if  prindpai  be- 
place  a  cargo  of  coals  in  the  possession  of  a  factor  for  ^^L  ^e*^^' 
sale,  and  while  in  the  coarse  of  disposing  of  them,  the  goods,  prodaoe 
trader  become  bankrupt,  the  &ctor  may  proceed  with  tained. 
the  sale,  receive  the  money,  and  hold  it  in  payment  of 
any  balance  due  to  him  (1). 

And  inasmuch  as  the  right  of  lien  attaches  not  only  on  If  feeton  have 
the  goods  themselves,  but  on  the  proceeds  of  sale,  where  ^u  goods,  on 
the  factor  has  authority  to  dispose  of  them,  it  necessarily  ^^^^  ^ 
follows,  that  the  factor  s  right  may  be  so  communicated  nay  set  off 
to  a  purchaser  to  whom  the  factor  is  indebted,  as  to  en-  ^^  ^^  ^" 
able  the  purchaser  to  set  off  the  amount  of  a  debt  due 
from  the  factor,  and  not  exceeding  the  foctor'^s  claim, 
against  the  price  of  the  goods.    Thus,  where  the  owner 
of  goods  was  indebted  to  a  factor,  in  an  amount  exceed- 
ing their  value,  and  consigned  them  to  him  for  sale ;  and 
the  factor,  being  indebted  to  another,  sold  them  to  him, 
and  afterwards  became  bankrupt ;  it  was  held,  that  on 
the  settlement  of  accounts  between  the  buyer  and  the 
assignees  of  the  factor,  the  former  might  be  allowed  to 
credit  the  assignees  for  the  price  of  the  goods,  and  then 
prove  the  residue  of  his  claim  against  the  estate.     Such 
right  is  consistent  and  co-extensive  only  with  the  right 
of  the  fiictor  himself,  who,  having  a  lien  on  the  whole 
price  of  the  goods,  might  have  enforced  pajrment  to  him- 
self, in  opposition  to  the  principal*.    The  settlement, 
therefore,  between  the  vendee  and  the  assignees  of  the 
factor,  of  their  mutual  accounts,  affords,  under  such  ciiv 
cumstances,  a  good  answer  to  an  action  against  the 
vendee,  for  the  price  of  the  goods,  brought  either  by  or 
on  account  of  the  original  owner  (2). 

The  mere  circumstance  of  the  factor's  bankruptcy  Bankruptcy  of 
does  not  destroy  his  right,  in  respect  of  the  money  re-  Jj!^*J[nf  ^  °°' 

(1)  Bodmm  ▼.  Ken^,  4  Eip\  Rep.  236. 

(2)  Hudton  T.  Granger,  5  B.  &  AM.  27. 
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right  <^  lien  on  ceived  by  him ;  for  thoagh  the  bankraptcy  undoubtedly 

r.^r        oPf  ~te8  a8  a  countermand  of  his  authority  to  receive  the 

price  on  account  of  his  principal,  it  does  not  operate  to 

destroy  his  right  to  receive  it  on  his  own  account,  in 

respect  of  his  lien  (1). 

Nor  knowledge     And  it  has  been  held,  that  such  right  of  lien  is  not 

?nTOivency^'*    defeated  by  proof  that  the  factor  knew  at  the  time  of  an 

when  money     advance  of  money  to  a  principal,  that  the  latter  was  in 

a  vance  .        insolvent  circumstances  (2). 

On  principal's  An  agent  carrying  on  business  in  his  own  name,  but 
TOWM^ST^cnt  ^°  ^^^  behalf  of  a  principal,  at  a  fixed  salary,  has  been 
to  restrain  held  to  be  entitled,  on  the  bankruptcy  of  the  principal, 
assignees.  ^^  ^^  injunction  to  restrain  the  assignees  and  messenger, 
under  the  commission,  '*  from  taking  possession  of  or' 
selling  the  business  or  concern,  or  the  premises  where  it 
was  carried  on,  or  the  stock  in  trade  and  effects  thereof, 
and  from  collecting  or  receiving  any  moneys  due  or 
owing  to  the  concern,  or  in  anywise  intermeddling  or 
interfering  therewith,"  till  he  has  been  indemnified 
against  the  liabilities  incurred  by  him  as  such  agent.  As 
between  the  agent  and  principal,  the  former  is  con- 
sidered, so  far  as  regards  the  debts  of  the  particular 
business,  a  surety  for  the  latter,  and  has  therefore  a  lien 
on  the  business,  the  stock  employed  in  it,  and  the  debts 
owing  to  it,  to  the  extent  of  the  liabilities  which  he  has 
incurred  on  account  of  it;  with  a  consequent  right  to 

(1)  Hudaon  t.  Grander,  5  B.  &  Aid.  27. 

(2)  Foserqfi  v.  Detfonskire,  2  Burr.  931.     **  It  is  no  fraud,"  obsenred 
Lord  Mansfield,  "  for  a  factor,  knofdng  the  circumstances  of  his  principal 
to  be  desperate,  and  believing  that  he  must  break  unless  he  can  procure  cre- 
dit, to  advance  money  upon  his  bills,  to  save  him  from  immediate  failure ; 
on  the  contrary,  it  is  an  honourable,  friendly,  and  generous  act :  no  prejudice 
can  arise  but  to  the  lender  himself.  ....  .If,  by  his  assistance,  the  principal 

has  the  good  luck  to  stand  his  ground,  he  and  all  his  creditors  are  benefited, 
but  none  of  his  creditors  can  suffer  by  the  advancement  of  money  to  their 
debtor.  Many  beneficial  instances  of  this  kind  have  saved  the  most  con- 
siderable houses  from  ruin/' 
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have  the  proceeds  of  the  property  applied  in  the  dis- 
charge of  those  liabilities  (1). 

The  assignee  of  a  policy  of  insurance  on  goods,  having  Anignee  of 
become  such  by  the  endorsement  to  him  of  the  bill  of  P*^^^P?" 

^  licy  takes  sab- 

lading  of  the   goods  by  the  consignor,  after  he  has  ject  to  factor's 

directed  his  correspondent  to  effect  the  insurance,  takes  ^^'' 
it  subject  to  the  lien  of  the  correspondent  of  the  con- 
signor for  his  general  balance;  and  though  the  policy 
may  not  have  come  directly  into  the  hands  of  the  cor- 
respondent, but  be  in  the  possession  of  a  broker,  em- 
ployed by  him  to  arrange  the  insurance,  yet  the  corres- 
pondent's right  equally  attaches.  The  virtual  possession 
is  in  the  factor,  through  the  agency  of  the  broker,  acting 
under  his  immediate  orders  (2).  The  broker,  therefore^ 
is  entitled  to  hold  the  policy,  as  the  servant  of  the  factor. 
Such  possession,  however,  by  the  insurance  broker,  with 
the  knowledge  that  the  insurance  has  been  effected  on 
behalf  of  a  third  person,  will  not  entitle  him  to  any 
claim  or  lien,  for  a  general  balance,  against  the  factor 
himself  (3). 

The  doctrine  in  favour  of  factors  affords  them  not  only  Factors  having 
a  protection  in  case  of  outstanding  claims  against  their  ^^^fo*  thSr' 
principals,  but  an  indemnity  against  personal  liability,  in  principal,  luiTe 
those   instances   where    they   have  become    surety  for  ^^'' 
them  (4).     So  a  broker,  advancing  money,  and. giving  his  So  brokers,  for 
acceptances,  on  the  credit  of  goods  lodged  in  his  hands,  **^J^[^  *^^ 
has  a  lien  on  them,  and  may  retain  them  until  the  owner 
gives  him  a  full  indemnity  (5) ;  and  such  lien  is  available  Even  against 
even  against  the  crown  (6).  crown. 

The  lien  thus  claimed  must,  however,  be  in  respect  of  Gnurantee 

(1)  Foxcrqft  ▼.  Wood,  4  Ross.  487. 

(2)  Man  ▼.  Shiffkety  2  East,  522. 

(3)  Ibid,  i  and  see  Snook  t.  Damdion,  2  Camp.  218. 

(4)  Drinkwater  v.  Gooifi&m,  Cowp.  251 ;  Hammtmdi  t.  Barclay,  2  East, 
227 ;  Houghton  ▼.  MaitAewt,  3  Bos.  &  Pol.  489. 

(5)  Ptdiney,  Bart.  v.  Keymer,  3  Esp.  Rep.  182. 

(6)  Rm  y.  Lett  6  Price,  369. 
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made  by  broker  a  guarantee  authorized  by  the  principal ;  for  if  a  broker, 
";^5yp^°'in  the  exercise  of  his  own  judgment,  and  without  the 
dpaL  knowledge  and  approbation  of  his  principal,  render  him- 

self personally  responsible  on  the  purchase  of  goods 
ordered  by  the  principal,  he  does  it  in  his  own  wrong ; 
and  if  the  sale  be  completed,  and  the  goods  delirered  to 
the  principal,  or  to  his  use,  no  lien  attaches  upon  them 
for  the  amount  for  which  the  factor  has  chosen  to  render 
himself  responsible. 

Accordingly,  where  a  broker  was  directed  to  purchase 
a  quantity  of  hemp  upon  terms  prescribed  by  his  princi- 
pal, but  on  the  purchase  voluntarily  superadded  his  per- 
sonal indemnity  for  payment,  without  apprizing  the  latter 
of  that  circumstance,  and  the  goods  were  subsequently 
delivered  to  the  broker;  it  was  held,  that  on  the  bank- 
ruptcy of  the  principal,  the  broker  had  no  specific  remedy 
against  the  goods  in  his  possession  (1).  The  delivery  to 
the  broker,  in  such  case,  amounted  to  a  virtual  delivery 
to  the  principal,  for  they  were  on  his  account  and  for  his 
use,  and  the  possession,  therefore,  essential  to  the  exer- 
cise of  the  right  of  lien,  was  gone.  But,  if  the  purchase 
had  been  made  on  the  personal  credit  of  the  broker,  even 
without  the  sanction  of  the  principal,  and  the  goods  had 
not  been  actually  or  constructively  delivered  into  the  prin- 
cipal's possession,  the  broker  would  no  doubt  have  been 
entitled  to  stop  them  in  order  to  protect  himself  (2). 
Lien  para-  The  lien  of  a  broker,  for  his  advances  and  acceptances, 

extent  by  ibe  ^^  available,  as  observed,  against  the  crown,  and  has  been 
crown.  held  to  be  paramount  to  an  extent  issued  by  the  crown, 

which  cannot  compel  him  to  give  up  his  lien,  without 
paying  him  the  sums  advanced  to  his  principal  on  the 
faith  of  the  consignment.  Thus,  where  a  factor,  to 
whom  goods  were  sent  for  sale,  had  accepted  bills  of  ex- 
change, drawn  on  him  by  his  principal,  to  the  extent 

(1)  Ourtiey  ^.  Skarpfi  Taunt.  242. 

(2)  Hawkei  ▼.  Dimii,  1  Tyr.  416 ;  1  Price,  P.  C.  24,  S,  C. 
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of  their  value,  he  was  adjudged  to  have  a  lien  on  the 
goods  and  the  purchase  money,  available  against  the 
crown,  where  a  seizure  had  been  made  by  the  sheriff 
under  an  extent  against  the  principal  for  a  debt  due  to 

the  crown  ( 1 )  •  interest  of  som 

Where  certain  persons,  who  were  factors  of  a  person  'liimed?'  ^*" 
who  became  bankrupt,  held  a  large  quantity  of  sugar  in 
their  hands  at  the  time  of  the  bankruptcy,  for  which  they 
had  a  lien  for  £41,000  and  upwards,  and  interest  for  pre- 
vious advances,  and  deferred  the  sale  of  it  at  the  request 
of  the  bankrupt  before  bankruptcy,  and  of  the  assignees 
afterwards,  in  expectation  of  a  rising  market,  and  the 
sugar  was  eventually  sold  to  great  advantage ;  it  was  held, 
that  the  fieustors  were  entitled  to  apply  the  proceeds  of  the 
sugar  in  payment  of  the  interest  of  the  debt  accruing 
after  the  bankruptcy,  and  to  prove  for  the  balance  of  the 
principal,  without  any  deduction  being  made  in  respect  of 
the  interest  so  received  (2).  6ood«  on  which 

In  order  to  perfect  the  right  to  lien — a  right  which  is  mwt^bc'Tn^ 
in  the  nature  of  a  pledge — the  goods  on  which  it  is  claimed  aptuai  posset- 
must  have  come  into  the  actual passession  of  the  factor; 
and  if,  on  the  fSuth  of  a  consignment  agreed  to  be  made 
to  him  by  his  principal  (and  without  endorsement  or 
transfer  of  the  bill  of  lading)  he  accept  bills  drawn  by  the 
latter,  and  before  the  cargo  consigned  reaches  his  pos- 
session, both  he  and  the  principal  become  bankrupt,  the 
assignees  of  the  factor  have  no  property  in  such  cai^o, 
and  cannot  recover  the  produce  of  it  against  the  assignees 
of  the  principal,  if  they  have  sold  it,  and  received  the 
purchase  money  (3).  Till  arrival  at  the  place  of  destinar 
tion,  the  principal  has  the  power  of  stopping  the  goods  in 
transitu;  and  the  payment  of  freight,  in  the  fiictor's 

(1)  JBer  T.  Lee,  6  Price,  369. 

(2)  Bx  parte  Kenemgttm,  1  Deac.  58  ;  2  Mon.  &  Ayr,  300. 

(3)  Khiioek  ▼.  Craig,  3  Term  R«p.  119,  and  ib.  783;  Bmc*  ▼.  WaU,  3 
Mee.  &  W.  15. 
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capacity,  does  not  amount  to  such  constructive  possession 
as  to  divest  the  principal  of  his  right. 
Mere  coDsign-      The  mere  circumstance  that,  when  a  principal  consigns 
ment  not  suffi-  gQods  to  his  factor  for  sale,  he  at  the  same  time  draws  on 
the  factor  upon  account  of  the  proceeds,  does  not  of  itself 
give  to  the  factor  a  right  as  well  to  detain  such  consign- 
ments as  shall  come  to  his  hands,  as  to  anticipate  the  posr 
Unless  con-      session.     But  if,  in  the  course  of  the  transaction,  there 
SncTpi^gc!*'  ^^^  ^^^^  *  specific  pledge,  and  bills  are  accepted  on  the 
by  endorsement  credit  of  a  particular  consignment,  which  is  accordingly 
^       ^        ^'  appropriated  to  the  factor  by  endorsement  and  delivery  of 
the  bill  of  lading,  so  as  to  change  his  character  of  &ctor, 
and  make  him  a  contractor  on  a  special  account,  with 
reference  to  a  distinct  security,  the  case  is  different  (1). 
Distinction  be-      An  obvious  distinction  exists  between  the  case  of  parties 
Mnicto^^and  ^®*^^^"S  ^°  *^®  relation  of  principal  and  factor,  where  the 
consignor  and   consignment  of  the  goods  is  made  for  the  express  pur- 
consignee.        ^^^^  ^f  enabling  the  factor  to  receive  the  property,  and 
carry  it  to  the  account  of  his  principal,  and  that  of  others 
dealing  in  the  character    of  consignor  and  consignee. 
In  the  one  case  the  factor,  on  receipt  of  the  proceeds,  is 
entitled  to  his  lien  upon  them  to  the  extent  of  his  indem- 
nity, but  has  no  rights  antecedently  to  possession,  in 
respect  of  the  consignment,  except  such  as  he  has  in  his 
representative  character  of  factor,  in  order  to  etfectuate 
the  object  of  the  consignment ;  in  the  other,  he  becomes 
entitled  to  the  cargo,  under  the  specific  arrangement; 
or,  as  it  were,  the  anticipated  pledge,  by  endorsement  and 
delivery  of  the  bill  of  lading,  to  be  held  as  collateral 
security ;  for  he  is  thereby  invested  with  such  a  symbol  of 
property  in  the  goods,  though  existing  in  a  distant  place 
as  to  operate  as  a  bond  fide  constructive  delivery,  equiva- 
lent to  an  actual  transfer  of  the  goods. 

Accordingly,  it  has  been  held  that,  where  an  agreement 

(1)  Patten  t.  Tkompmmt  5  M.  &  S.  350  ;  Vertue  ▼.  Jewell,  4  Camp.  31  ; 
Cumtfl^  V.  Brownf  9  East,  506 ;  Wright  ▼.  Lawee,  4  Esp.  Rep.  S2. 
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existed,  that  in  consideration  of  being  permitted  to  draw 
bills,  the  drawers  should  consign  goods  on  their  account 
to  the  drawees  for  sale ;  and  that  the  latter  should  receive 
the  usual  commission  on  the  sales,  and  out  of  the  pro- 
ceeds indemnify  themselves  against  the  acceptances ;  the  re- 
lation of  factor  was  not  created,  but  that  of  consignee,  to 
whom  thebill  of  lading  was  remitted,  and  that  thelatterwas 
entitled  to  the  goods,  though  the  consignors  had  become 
bankrupt  before  the  ship  sailed,  and  their  assignees  had 
obtained  possession  (1).  The  bill  of  lading,  being  trans- 
mitted for  a  valuable  consideration,  here  operated  as  a 
change  of  property  instanter^  when  the  goods  were  ship- 
ped ;  and  the  case  is  governed  by  the  same  principle  upon 
which  it  has  been  decided,  that  where  a  bill  of  lading, 
making  the  goods  deliverable  to  a  factor,  was  (upon  proof 
from  correspondence  of  the  intention  of  the  principal)  to 
vest  the  property  in  a  factor,  as  security  for  antecedent 
advances,  it  gave  him  a  special  property  the  instant  the 
goods  were  delivered  on  board  of  the  ship,  so  as  to  enable 
him  to  sue  the  master  of  it  for  their  non-delivery  (2).  For 
if  the  intention  of  the  parties  to  pass  the  property,  whe- 
ther absolute  or  special,  in  certain  ascertained  chattels,  be 
established,  and  they  are  placed  in  the  hands  of  a  depo- 
sitary, no  matter  whether  such  depositary  be  a  common 
carrier,  or  ship  master,  employed  by  the  consignor  or  a 
third  person ;  and  the  chattels  are  so  placed  on  account 
of  the  person  who  is  to  have  the  property,  and  the  depo- 
sitary assent,  it  is  enough ;  and  it  matters  not  by  what 
documents  this  is  effected,  nor  is  it  material  whether  the 
person  who  is  to  have  the  property  be  a  factor  or  not;  for 
such  an  agreement  may  be  made  with  a  factor,  as  well  as 
any  other  individual  (3). 

(1)  Haille  y.  Smith,  1  Bos.  &  Pal.  563  ;  and  in  Kinloch  ▼.  Craig,  3  Term 
Rep.  119,  Ashnrst,  J.,  admits  the  position  to  be  trne  as  between  con- 
signor and  consignee. 

(2)  Anderwn  ▼.  Clark,  2  Bing.  20. 

(3)  BrjfOM  V.  Mx,  4  Mee.  &  W.  791 ;  per  Parke,  B. 
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Death  of  prin-      The  death  of  the  principal,  before  the  arriyal  of  the 
Mmaiofcaj«o,^'^>  does  not  necessarily  operate  as  a  revocation  of  the 
no  revocation  consignment,  80  as  to  prevent  the  factor  or  consignee  from 
mei^ If'sabie-  claiming  a  lien  in  respect  of  disbursements  and  expenses 
qnent  P^u^  attendant  upon  the  consignment,  even  though  he  be  only 
surety  for  some  of  those  expenses,  if  the  cargo  subse- 
quently reach  his  hands.    Thus,  where  a  principal  gave 
notice  to  his  iactor  of  an  intended  consignment  of  a  ship 
to  him,  for  the  purpose  of  sale,  and,  in  consideration  of 
it,  drew  bills  upon  and  obtained  the  acceptances  of  the 
factor,  and  then  died,  whereupon  his  executors  directed 
the  captain  of  the  ship  to  follow  his  orders,  and  the  ship 
was  accordingly  delivered  into  the  possession  of  the  Cbu;- 
tor,  and  sold;  it  was  held,  that  the  factor  had  a  lien  upon 
the  proceeds,  as  well  for  the  amount  of  money  disbursed 
by  him  for  the  necessary  use  of  the  ship  on  its  arrival, 
and  for  the  acceptances  actually  paid  by  him,  as  for  the 
amount  of  all  outstanding  acceptances  not  then  due ;  the 
conduct  of  the  executors,  after  the  death  of  the  principal, 
being  a  sufficient  affirmation  of  the  flutter's  authority  (1). 
PoMdtsion  In  this  case  the  possession  was  actually  in  the  factor, 

^^^    *^  **'  with  the  concurrence  and  under  the  authority  of  the 
parties  from  whom,  as  representatives  of  the  deceased 
owner,  the  demand  of  the  factor  was  due* 
irnnaatho-  But  where  there  has  been  no  appropriation  of  goods, 

of  Uen"^^  ^  so  as  to  constitute  a  property  in  the  party  claiming  the 
ferred.  Hen ;  and  the  transaction  between  the  factor  and  con- 

signor rests  merely  on  an  agreement  that  the  latter  shall 
consign  to  the  former  a  certain  cargo,  on  the  faith  of 
which,  the  fiictor  is  induced  to  accept  bills  in  &vour  of 

(1)  Hamnumdty,  Barclay,  2  East,  226.  In  ChaptMn  t.  Derhy,  2  Vera. 
117,  it  was  held,  that  where  a  factor  advanced  money  to  his  principal,  who 
was  a  dothier,  relying  on  the  credit  of  cloths  remaining  in  his  hands  to  re- 
imburse himself,  and  the  clothier  died  indebted  by  specialty  more  than  his 
assets  were  worth,  the  (actor  conld  not  detain  the  goods  ;  for  it  would  have 
amomited  to  a  dewutanit  in  the  administrator,  to  have  given  preference  to  the 
factor's  debt.  Bat  this  decision  would  not  now  be  sanctioned  by  the 
courts. 
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die  consignor,  and  the  consignor  &ils  in  the  performance 
of  the  agreement,  the  fiEu^tor  has  no  claim  on  the  cargo, 
by  way  of  lien,  for  the  amount  of  such  bills,  if  it  after- 
wards reach  his  possession,  without  the  consignor^'s  con- 
currence. The  following  case  affords  an  instance  illus*- 
trative  of  this  position. 

One  Coombe,  a  corn-merchant,  at  Waterford,  had 
been  in  the  habit  of  consigning  cargoes  of  grain,  &c., 
to  a  person  of  the  name  of  Bruce,  who  carried  on 
business  in  Bristol,  as  a  com  and  provision  merchant 
and  commission  agent,  for  sale  on  commission ;  and 
Bruce  had  been  in  the  habit  of  accepting  bills  on  the 
&ith  of  such  cargoes.  On  the  12th  of  December,  1836, 
Coombe  wrote  to  Bruce,  as  follows :  ^*  I  note  your 
market  continues  bare  of  good  oats,  of  which  I  will 

ship  you  a  cargo,  per  first  opportunity Should 

prices  decline  during  the  week,  I  may  probably  draw  on 
your  house  again,  in  anticipation,  for  600Z.  or  600Z."  On 
the  20th  of  December,  Coombe  wrote  again  to  Bruce : 
"  Conformably  with  the  intimation  given  in  my  last,  I 
have  again  valued  on  your  house  for  550/.,  in  anticipation, 
at  two  months'  date.  Some  coal-laden  vessels  are  now 
arriving,  and  I  hope  a  few  days  may  enable  me  to  pro- 
cure freight  for  a  cargo  of  good  oats,  and  which,  from 
the  tenor  of  your  letter,  I  infer  you  will  wish  to  have  at 
Bristol  rather  than  Gloucester.'**  A  bill  of  exchange, 
for  650/.,  was  accordingly  inclosed  in  this  letter,  which 
Bruce,  on  the  27th,  accepted,  and  returned  to  Coombe. 
On  the  5th  of  January,  Coombe  wrote  again  to  Bruce,  as 
follows :  **  After  a  long  and  determined  struggle  against 
our  ship-brokers  and  high  freight,  I  have,  at  length, 
succeeded  in  effecting  a  small  reduction  of  2s.  per  ton ; 
and  on  receipt  hereof,  I  will  thank  you  to  insure  600/., 
on  oats,  per  Blenheim,  A  1,  of  Waterford,  D.  Doody, 
master,  from  hence  to  Bristol.  I  believe  the  vessel  will 
be  ready  to  commence  loading  in  a  day  or  two.""    On  the 
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13th  of  January  he  wrote :  '*  Ahout  four  hundred  bar- 
rels of  the  oats  are  already  on  boards  and  I  hope  to  com- 
plete the  shipment  to-morrow  or  Monday  next.""  On  the 
23rd  Coombe  wrote  to  Bruce,  informing  him  that  he 
was  under  the  necessity  of  suspending  his  payments; 
and,  on  the  same  day,  he  sent  the  bill  of  lading  of  the 
oats,  signed  by  D.  Doody,  the  master  of  the  Blenheim, 
and  endorsed  by  Coombe  in  blank,  to  Mr.  James  Harris, 
a  corn-merchant  in  Bristol,  inclosed  in  a  letter,  in  which 
he  stated,  that  the  vessel  was  ready  for  sea,  aiid  desired 
Harris  to  sell  the  oats  on  bis  (Coombe's)  account,  on 
their  arrival,  but  gave  him  no  intimation  of  his  previous 
engagement  with  Bruce,  or  of  the  embarrassed  state  of 
his  affairs.  Harris,  immediately  on  receiving  the  bill  of 
lading,  sent  it  to  Bruce,  requesting  him  to  act  for  him  in 
the  business.  On  the  arrival  of  the  vessel  at  Bristol,  on 
the  31st  of  January,  Bruce  took  possession  of  the  cargo, 
and  paid  the  freight.  The  defendants,  Messrs.  Wait  and 
James,  who  were  creditors  of  Coombe,  also  claimed  to 
take  the  cargo,  under  a  foreign  attachment,  and  subse- 
quently an  officer  of  the  court  came  on  board  the  vessel, 
took  possession  of  the  cargo,  and  delivered  it  over  to  the 
defendants ;  the  court  held,  that  no  property  had  been 
transferred,  independently  of  the  subsequent  transaction, 
and  that  the  goods  being  in  the  hands  of  the  plaintiff, 
Bruce,  as  the  agent  of  Harris  only,  not  of  Coombe,  he 
had  consequently  no  lien,  and  could  not  maintain  trover 
against  the  defendants  (1).  But  it  would  have  been: 
otherwise,  had  the  bills  been  drawn,  or  advances  made, 
under  such  an  agreement  as  would  have  amounted  to  an 
appropriation  of  the  proceeds  of  a  specified  cargo  of  a  par- 
ticular ship,  already  consigned  (2) ;  or,  if  the  bill  of  lad- 
ing had  been  remitted  prior  to  the  arrival  of  the  vessel  (3). 

(1)  Bruce  ▼.  Wait,  3  Mee.  &  W.  15  ;  Mar.  &  Hurl.  339,  S,  C. 

(2)  Fuher  v.  Miikr,  1  Bing.  150  ;  7  Moore,  527,  S.  C. 

(3)  HailU  ▼.  Smith,  1  Bos.  &  Pol.  563. 
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And  where  certain  brokera,  on  behalf  of  their  prin-  Transferring 
cipal,  purchased  goods  of  B.  and  Co.,  and  agreed  with  ^^clpai? 
them,  that  they  should  remain  on  their  premises  one  warehonge  to 
month,  free  of  rent,  and  after  that  time,  that  their  prin-  oat  consent, ' 
cipal  should  pay  rent  until  removal ;  and  subsequently  ^J"**  ^^  "«^* 
the  brokers,  without  any  direction  from  their  principal, 
and  after  an  act  of  bankruptcy  committed  by  him,  took 
the  goods  into  their  own  possession ;  it  was  held,  that 
they  could  not,  by  this  unauthorized  transfer  of  posses- 
sion, obtain  a  lien  on  them,  as  against  the  assignees  of 
the  principal  (1). 

And  since,  as  it  is  seen,  the  possession  under  which  Tortious  pos- 
the  lien  accrues,  must  have  been  authorized  and  6on4  J?^*°J^j^^  ^ 
fide  acquired,  it  follows  necessarily  that  no  right  can  be  ^^'  ^^  o^ 
derived  under  a  tortious  acquisition  of  property.     Thus,  J^  a'^^^ie 
actual  possession  given  to  a  factor,  by  a  carrier,  by  order  »«*»»»t  *Mig- 
of  the  shipper,  after  his  (the  shipper^s)  bankruptcy,  is 
not  such  a  possession  as  will  give  the  factor  a  lien  against 
the  assignees,  although  the  goods  were  shipped  on  his 
account,  and  bills  had  been  accepted  by  him,  on  the  faith 
of  the  shipment.     Such  order,  given  by  the  shipper,  in- 
stead of  strengthening,  operates  rather  to  defeat  any 
claim  to  lien,  as  being  an  act  of  ownership  exercised  by 
the  bankrupt  (2). 

But  where  money  was  advanced  to  a  bankrupt,  before  But  policy  of 
his  bankruptcy,  upon  the  collateral  security  of  a  policy  ^^en  to  a  crel 
of  insurance  and  letters  of  advice,  together  with  an  un-  ^^^^*  P"o«^  ^ 
dertaking  by    the  bankrupt  to  deliver  the  property,  and  biu  of  Ld- 
which  was  at  sea,  and  to  endorse  the  bill  of  ladiue  im-  ^^  of-goods  at 

sea  endorsed  to 

mediately  upon  its  arrival ;  and  the  bill  of  lading  was  him  subse- 
accordingly  endorsed  as  soon  as  it  arrived,  although  after  q'»«»tiy»*np«'- 

^  •'  .  •  suanoe  of  agree* 

the  bankruptcy  ;  it  was  held,  that  the  creditor  having  ob-  ment,  held 


valid. 


(1)  Taylor  T.  Sobimonf  2  Moore,  730 ;  and  see  Nichoku  ▼.  Cieni,  3 
Price,  547. 

(2)  Niehoitu  T.  CImtt  3  Prioe,  547  ;  and  see  Madden  ▼.  Kemptter, 
1  Camp.  12. 
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tained  possesBioii  of  the  goods  on  their  arrival,  had  a  lien 
upon  them  (1),    Here  the  policy  of  insiiraoce  was  in  the 
creditor's  hands :  abstracted  from  the  operation  of  the 
bankrupt  laws>  vesting  in  the  assignees  all  goods  and 
chattels  in  the  reputed  ownership  of  the  bankrupt,  it  is 
dear  that  the  creditor  had,  in  equitj,  acquired  a  right  to 
the  policy  and  the  property  at  sea.    A  mere  equitable 
power  of  redemption  remained  in  the  bankrupt,  and  if 
be  did  not  deliver  actual  possession,  it  was  because  he 
had  not  more  than  symbolical  possession  to  deliver. 
PoBgettton  for       So,  possession  for  a  specific  purpose ;  as  where  the  re- 
pa^'**'  P"'"  gistry  of  a  ship  is  given  to  a  fiictor,  by  the  owner,  in 
order  that  he  may  discharge  the  duties  payable  at  the 
custom-house,  vests  no  such  possession  as  to  entitle  the 
factor  to  a  lien  upon  it  for  his  general  claim  (2). 
Abandonment       Abandonment  of  possession  has  been  deemed  to  amount 
of  possession  !■  to  a  ccssiou  of  the  right  of  lien,  from  the  very  earliest 
lien.  case  establishing  such  right   in  favour  of  factors  and 

brokers  (3).  But  the  generally  admitted  doctrine,  that 
a  lien  can  be  claimed  only  in  respect  of  goods  in  actual 
possession,  does  not  prevent  the  operation  of  the  right, 
where  the  goods  are  retained  by  another,  on  behalf  of 
the  party  claiming  to  exercise  it.  By  the  term  abandon- 
ment is  meant  an  unqualified  dispossession,  for  it  has 
been  already  shown,  that  a  factor  may  have  virtual  pos- 
session through  the  agency  of  another,  acting  on  his 
behalf  and  under  his  orders  (4).  So  where,  having  a  lien 
upon  property,  he  deposits  it  with  a  third  party  as  a  se* 
curity  for  the  like  amount,  apprizing  him  of  his  lien, 
and  appointing  him  to  keep  poissession  as  his  servant, 
the  lien  is  not  thereby  extinguished  (6). 

(1)  LemprierB  ▼.  Pa»ley,  2  Term  Rep.  485. 

(2)  Bum  T.  Brown,  2  Sturk.  Rep.  272. 

(3)  Kruffer  ▼.  Wilcox,  1  Burr.  494. 

(4)  Jfon  T.  Sagkmr,  2  RMt,  522 ;  aod  lee  m/«,  p.  39  and  249. 

(5)  M*ComHe  t.  Daoia,  7  East,  7. 
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So,  a  factor  abroad,  employed  by  a  trader  in  this  Aiketorabroad, 
country,  to  ship  him  oertain  goods,  which  he  procures,  in  ^p^^^^, 
his  own  name,  and  upon  his  own  credit,  without  naming  ^ensd  as  a  ▼»- 
the  trader  here,  and  ships  them  to  him  at  the  original  re-wLe^ooda 
price,  charging  only  oommission,  may  be  so  far  con-  in  trandt  to 
sidered  a  vendor,  as  between  him  and  the  trader  here,  paid  for. ' 
that  on  the  bankruptcy  of  the  l£ttter,  he  may  stop  th^ 
goods  in  irandiUj  by  procuring  the  bill  of  lading  from 
the  bankrupt's  brother,  eyen  though  the  trader  here 
bad,  before  his  bankruptcy,  accepted  bills,  drawn  on  him 
by  his  correspondent,  for  the  amount  of  the  goods  (1). 
This  cannot,  howeref,  be  considered  as  affecting  the 
general  proposition^  that  actual  possession  is  the  essen- 
tial foundation  to  a  factor's  claim  of  lien.     It  is  the  com- 
mon case  of  consignor  and  consignee,  when  the  former 
has  not  been  paid  for  his  gOods^  aiid  he  gets  the  bill  of 
lading  honestly  into  his  possession,  and  stops  the  goods 
while  they  are  in  transitu  (1). 

It  is  unnecessary  to  consider  how  far  the  lien  might  How  far  lien 
revive,  in  case  the  goods,  with  the  possession  of  which  J!^^[JJcaae«^tt 
the  factor  has  parted,  were  again  to  come  into  his  hands,  recoverjof pot- 
in  the  ordinary  course  of  business ;  for  since  his  lien  is  a  ^^^^^ 
general  one,  it  follows,  of  course^  that  all  goods,  when- 
ever in  his  possession^  are  answerable  for  the  amount  of 
his  claim. 

In  the  case  of  factors  and  brokers,  as  in  all  others,  the  Lden  may  be 
right  of  lien,  for  a  general  balance,  may  be  defeated  by  agiSmentf 
express  agreement  between  the  parties ;  or  by  any  cir- 
cumstances in  the  case,  tending  to  exclude  the  applica- 
tion of  the  general  rule  in  their  &vour.  Thus  it  occurs, 
when  goods  are  deposited  with  a  factor,  for  a  particular 
purpose,  as  for  sale,  with  an  understanding  that  the  pro- 
ceeds shall  be  duly  handed  over  to  the  principal  (2),  or 


(1)  Feiie  t.  FTrdy,  3  Term  Bep.  93,  per  CHrose.  J. 

(2)  WaUtfr  v.  Birch,  6  Term  Rep.  256 ;  and  see  aii^«,  p.  40. 
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Only  eitends  to  a  particular  creditor  (1).  Nor  does  the  right  of  lien 
^^Tn^aJST  pertain,  in  respect  of  a  balance  due  to  the  factor,  before 
of  dealing,  M  he  became  invested  with  that  character.  For  instance, 
***"''  where  a  factor,  employed  in  that  capacity,  sold  goods  to 

another,  in  his  own  name,  and  subsequently  to  the  sale, 
and  before  payment  of  the  purchase  money,  became 
factor  to  the  vendee,  who  thereupon  sent  him  a  quantity 
of  goods  to  be  sold,  not  having  before  employed  him  in 
such  character,  and  then  became  bankrupt ;  it  was  held, 
that  the  &ctor  could  not  retain  the  goods  so  placed  in 
his  hands,  for  the  price  of  the  former  goods  sold  (2) ; 
for  the  doctrine  of  lien  applies  only  to  cases  where  goods 
have  been  delivered  in  the  nature  of  a  pledge ;  and  if 
the  person  claiming  the  lien  has  never  before  a  particular 
transaction,  acted  as  factor  of  the  party  against  whom 
he  claims,  it  cannot  be  considered  that  the  goods  are  de- 
posited as  a  general. pledge (3),  for  antecedent  debts  of 
every  description. 
Cbarget  maet       The  charges  for  which  the  claim  is  made,  must  also  be 
and^rarnmtMi  ^^^sonable  and  warranted  by  necessity,  or  the  customary 
byoouneof     course  of  dealing  between  principals  and  agents.    But 
deding.  where  possession  of  goods  has  been  wrongfully  withheld 

from  the  &ctor,  by  the  master  of  a  ship,  and  proper 
steps  have  been  taken  to  recover  possession,  the  attendant 
expenses  of  a  suit  of  law,  and  of  a  reference  previously 
entered  into,  but  not  concluded,  have  been  allowed  to 
constitute  a  fair  and  proper  charge  (4). 
Speckl  con-         A  special  contract  for  a  particular  mode  of  payment, 
t^!^ent  de^  Operates  as  a  waiver  and  abandonment  of  the  right  of 
feata  right  of    lien.    And,  though  the  work  be  commenced  under  an 

lien : 

(1)  Wejfmomtk  ▼.  Ba^er,  1  Vet.  J.  416  ;  Maber  t.  MaitUu,  2  BUu  Rep. 
1072. 

(2)  Houghton  t.  MattkewM,  3  Boe.  &  Pol.  485. 

(3)  Walker  ▼.  Birch,  6  Tenn  Rep.  258,  per  Lawrence,  J. ;  and  aee  OUve 
▼.  Smith,  5  Taunt.  56 ;  2  Roae,  122 ;  JVeldon  t.  Ootdd,  3  Eap.  Rep.  268. 

(4)  Cfurtit  ▼.  Bareiay,  5  B.  &  C.  141  ;  7  D.  &  R.  539,  8.  C. 
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implied  contract,  if  afterwards  a  special  contract  be 
made  for  payment,  in  the  nature  of  the  thing,  the  one 
contract  destroys  the  other  (1).    A  fortiori^  if  security  So,  security 
be  taken  for  the  debt  for  which  the  party  has  a  lien  upon  „en?:  ^^  ^^" 
the  property  of  a  debtor,  such  security  being  payable  at 
a  distant  day,  the  lien  is  gone  (2).   This  limitation  of  the  Not  so,  con- 
right  must,  however,  be  understood  as  affected  by  stipu-  J^'q^/** 
lations  as  to  the  time  only,  and  not  as  to  the  amount,  of 
payment;  for  it  is  now  clearly  settled,  that  no  agree- 
ment between  the  parties,  as  to  the  amount  to  be  paid, 
unless  accompanied  by  other  terms,  as  to  the  mode  or 
time  of  payment,  will  defeat  the  exercise  of  the  right  Of 
lien  (3). 

The  right  of  lien  cannot  be  transferred  by  the  tortious  How  far  Ken 
act  of  the  broker,  factor,  or  agent,  claiming  it.    At  com-  ^"■'®"^'«- 

1  ..  1  1    1  t    .7    ,  ^       .      ,         Factor  had  no 

mon  law,  it  was  long  held,  that  an  agent  authorized  to  right,  at  com- 
sell  goods,  could  not  vest  in  a  pawnee  any  right  or  claim  "l^^'^'  *® 
against  the  principal,  even  though,  permissively,  the  ap- 
parent owner  of  them,  unless  for  money  advanced  for 
purposes  connected  with  the  sale,  and  for  which  brokers, 
in  the  ordinary  course  of  disposing  of  goods,  are  accus- 
tomed to  advance  it  (4).  ^'  Nothing  could  be  clearer," 
observed  Lord  Ellenborough  (6),  '*  than  that  liens  were 
personal,  and  could  not  be  transferred  to  third  persons, 
by  the  tortious  pledge  of  the  principal's  goods.  That, 
whether  or  not,  a  lien  might  follow  goods  in  the  hands 
of  a  third  person,  to  whom  it  was  delivered  over  by  the 
party  having  the  lien,  purporting  to  transfer  his  right  of 


(1)  Cowellv.  Simpwnt  16  Vei.  J.  275 ;  Weldanw.  Oould,  3  Esp.  Rep.  267 ; 
Worrall  ▼.  Jokfuan,  2  Jae.  &  W.  214 ;  Houghton  ▼.  Mattktfpt,  3  Boi.  & 
Pol.  485. 

(2)  HiunwH  ▼.  Cfntkrie,  2  Ring.  N.  C.  755  ;  2  Hodges,  51,  8.  C. 

(3)  dbue  ▼.  Weftmore,  5  M.  &  S.  180. 

(4)  Martini  v.  Coles,  1  M.  &  S.  140 ;  Paterson  ▼.  Tosh,  2  Str.  1178 ; 
Daubigny  v.  Dttvai,  5  Term  Rep.  607. 

(5)  M*Combie  v.  Daviesj  7  East,  6  ;  and  see  Sweet  v.  Pym,  1  East,  2. 
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lien  to  another^  as  his  servant,  and  in  his  name,  and  as  a 
continuance,  in  effect,  of  his  own  possession ;  yet  it  was 
^uite  clear,  that  a  lien  could  not  be  transferred  by  the 
tortious  act  of  the  broker  pledging  the  goods  of  his 
principal,  which  he  had  no  authority  to  do."  This  deci- 
sion, his  lordship  wished  to  be  fully  understood,  as  apply* 
ing  to  a  t€Hrium$  transfer,  by  the  broker  undertaking  to 
pledge  them  as  his  own,  and  not  to  the  ease  of  one  who, 
intending  to  give  a  security  to  another  to  the  extent  of 
his  lien,  delivers  oyer  to  him  the  actual  possession  of  the 
goods  on  which  he  has  the  lien,  with  notice  of  his  lien, 
and  appoints  that  other,  as  his  servant,  to  keep  possession 
of  the  goods  for  him ;  in  which  it  was  accordingly  de- 
cided, that  he  might  presenre  the  lien  (1). 
Factors  had  The  right  to  scU  WHS,  at  all  times,  incident  to  the 
g^  as  hici-  character  of  a  factor,  though  he  had  no  power  to  pawn 
dent  to  their     Qf  pledge  the  goods  of  his  principal,  or  to  deposit  them 

for  the  purpose  of  being  sold  by  another  (2). 
Pledges  could       Until  the  passing  of  recent  enactments  (3)  to  establish 
express  antho-  ^^^  validity  of  a  pledge,  the  authority  of  the  principal 
ntj.  for  that  purpose  must  have  been  explicitly  established. 

Thus,  where  goods  were  consigned  to  parties  in  London, 
with  the  most  extensive  authority  that  could  be  given  to 
them,  as  brokers — with  power  to  regulate  the  time  and 
place  of  disposal, — the  price,  and  all  other  particulars 
incident  to  sale — and  with  a  stipulation,  that  the  con- 
signors should  be  at  liberty  to  draw  on  the  fitctors,  by 
way  of  advance,  thereby  estopping  themselves  from  ob- 
jecting to  any  mode  of  sale  which  the  brokers  might 
adopt,  in  order  to  reimburse  themselves  for  such  ad- 
vances ;  it  was  yet  held,  that  this  did  not  amount  to  a 

(1)  APCombie  ▼.  Da»iet,  7  East,  7. 

(2)  Paterwn  v.  Task,  2  Str.  1178  ;  Piciermff  ▼.  Buck,  15  East,  44  ;  and 
cases  ciiedposi,  p.  263,  note  (1). 

(3)  See  the  **  Factor's  Act/'  6  Geo.  4,  c.  H,post,  p.  266. 
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suffieieiit  authority  to  pledge  (1).     So,  of  course,  the  Principal  draw- 
mere  circttinetaace  of  a  prindpars  drawing  biDe  on  his  ^f^  ^  be  pn^' 
fhctor,  to  whom  goods  were  consigned,  to  be  provided  tory^^^  for  oat  of 
oat  of  the  proceeds  of  sneh  goods,  would  not  authorize  raffident.  ^^ 
the  fiietor  to  pledge  them,  for  the  purpose  of  raising 
money  to  meet  the  biUs.    And  where  the  ftctor  had  be« 
come  bankn^^  and  a  person  to  whom  he  had  pawned 
the  goods,  sold  them,  it  was  held,  that  the  principal 
m^ht  recover,  as  against  him,  the  whole  of  the  proceeds 
of  such  sale,  in  an  action  for  money  bad  and  received, 
although  the  {actor  had  appropriated  part  of  the  money 
advanced  by  the  pawnee  in  payment  of  one  of  the  bills 
drawn  by  his  principal  (2).  Nor  could  a  factor  pledge  the  Pledge  conid 
goods  of  his  principal  by  endorsement  and  deliverf  of  the  by  endonraient 
bill  of  lading,  any  more  than  by  the  delivery  of  the  goods  of  bm  of  lading. 
themselves,  though  the  endorsees  were  ignorant  that  he 
was  a  &cU>t  (3).    And,  where  a  fector  bad  pledged  the  in  caie  of 
goods  of  bis  principal,  the  latter  might  recover  the  value  mSf^ww^ 
of  them,  in  trover,  against  the  pawnee^  on  tendering  to  ^  trowr,  on 
the  fector  what  was  due  to  him,  without  any  tender  to  doe  to  factor, 
the  pawnee  (4). 

Even  the  right  of  the  fitctor,  which  bas  been  already  Power  to  trans- 
alluded  to,  to  permit  another  to  hold  goods  in  his  name,  ^ateve!^^' 
and  as  his  servant,  was  qualified  by  later  decisions ;  and  doubted. 
it  seems  to  hare  been  eventually  settled  that  a  £ftctor  had 
no  power  to  delegate  to  another  any  authority  whatever 
so  as  to  raise  any  privity  between  him  and  the  principal^ 
or,  consequently,  to  confer  any  right,  whetber  of  commis-^ 
sion,  repayment,  or  lien. 

(1)  Qraham  ▼.  Dyiter^  6  M.  &  8.  1 ;  Qneiroz  v.  TVnemmi,  3  B.  &  C. 
342  ;  5  D.  &  R.  192,  8.C.  /  and  see  Shipley  v.  Kymer,  1  M.  &  S.  484  ; 
J)€  Bouekoni  v.  Goldmid,  S  Ves.  J.  211 ;  DOamey  v.  Barker,  2  Stark.  Rep. 
539. 

(2)  OiU  ▼.  Kymer,  5  Moore,  503 ;  and  8.  P.  Fielding  ▼.  Kymer,  2  B.  & 
B.  ^9. 

(5)  Newmm  ▼.  Thoimifm,  S  East,  17* 
(4)  Daubigny  ▼.  Duvai,  5  Term  Rep.  604. 


264  FACTORS^   BR0KSR8,   &C. 

« 

Thus,  where  plaintiffs,  who  were  foreign  merchants, 
consigned  timber  to  C.  and  W.,  their  factors,  for  sale, 
and  the  latter  being  in  embarrassed  circumstances,  and 
not  having  funds  of  the  plaintiffs  in  their  hands  adequate 
to  pay  the  freight  and  duties,  proposed  to  the  defendants, 
who  were  merchants,  that  they  should  take  charge  of  the 
consignment,  and  pay  the  freight  and  duties  upon  land- 
ing, and  sell  the  same,  dividing  with  the  factors  the 
usual  commission  on  such  sale ;  the  defendants,  who 
were  apprized  that  C.  and  W.  were  mere  factors,  acceded 
to  these  terms,  and  accordingly  paid  the  freight  and 
duties  amounting  to  £2200,  and  received  the  timber. 
C.  and  W.  having  become  bankrupts,  the  defendants 
wrote  to  the  plaintiffs  for  instructions,  but  before  they 
received  an  answer  made  sale  of  part  of  the  timber.  An 
answer  then  arrived,  denying  any  right  of  lien  on  the  part 
of  defendants  for  the  advances  made ;  but  the  defend- 
ants notwithstanding  sold  the  remainder.  Defendants 
then  claimed  to  retain  the  amount  of  the  advances  they 
had  made,  after  deducting  a  balance  of  £1200  due  from 
C.  and  W.  to  plaintiffs,  which,  if  brought  into  the  account, 
would,  of  course,  have  reduced  the  debt  due  to  C.  and 
W. ;  but  the  court  held,  that  the  agreement  between 
the  factors  and  the  defendants,  the  associated  con- 
signees, without  the  authority  or  knowledge  of  the  con- 
signors, was  a  breach  of  duty,  and  a  fraud  on  the  part  of 
the  factors,  and  that  the  plaintiffs  were  entitled  to  re- 
cover, without  tender  of  the  lien  claimed  (1) ;  for  a  prin- 
cipal employs  a  broker  from  the  opinion  be  entertains  of 
his  personal  skill  and  integrity,  and  the  latter  has  no 
right,  without  notice,  to  turn  his  principal  over  to 
another,  of  whom  he  knows  nothing. 


(1)  Solly  T.  Rathbone,  2  M.  &  S.  298 ;  and  see  Coekran  ▼.  Irlam,  ibid. 
301  (note) ;  Sckmaling  ▼.  TomHtuqn,  6  T«ant.  147 ;  Jackwn  ▼.  Clarke, 
1  You.  H  J.  216. 


«'^ 


FACTORS,   BB0KBB8,   &C.  266 

Nninerotts  other  authorities  might  be  cited  (1),  in 
which  this  power  to  pledge  has  been  invariably  negatived 
by  the  court  (unless  when  authorized  by  the  explicit  di- 
rection of  the  principal),  but  the  alterations  effected  by 
recent  statutes  have  rendered  it  unnecessary  to  dwell 
more  largely  upon  the  subject. 

The  restriction^  at  various    times,  called    forth   the  Restrictioiis 
praise  and  condemnation  of  the  judges.     Its  effects  were  ^  piedgT^ 
differently  regarded — ^by  some,  the  rule  was  denominated  «moTed. 
the  best  safeguard  of  the  foreign  merchant — by  others, 
it  was  deemed,  in  a  high  degree,  prejudicial  to  credit 
and  to  commerce;  and  a  well-founded  regret  was  not 
unfrequently  expressed,  that  persons,  having  the  .  appa- 
rent symbol  of  property,  as  the  true  owners,  in  respect 
of  others  dealing  with  them  in  ignorance  of  their  real 
character,  should  not  at  law  be  considered  as  such. 

To  remedy  therefore  the  inconvenience  experienced,  the  Stat.  4  Geo.  4, 
statute  4  Geo.  4,  c.  83,  was  passed.  This  act,  after  re-  ^'  ^^' 
citing,  that  the  law,  as  it  then  stood,  relating  to  goods 
shipped  in  the  names  of  persons  who  were  not  the  actual 
proprietors  thereof,  and  to  the  deposit  or  pledge  of 
goods,  afforded  great  facility  to  fraud,  produced  frequent 
litigation,  and  proved,  in  its  effects,  highly  injurious  to 
the  interests  of  commerce  in  general,  enacted,  that  per- 
sons intrusted  with  goods  for  the  purpose  of  sale,  by  the 
persons  by  whom  they  were  shipped,  and  other  persons  in 
whose  names  the  goods  should  be  shipped,  should  be 
deemed  the  owners,  so  as  to  entitle  consignees  to  a  lien 
thereon,  and  that  any  person  might  take  goods,  or  bills 
of  lading  in  deposit  from  the  consignee,  so  as  to  vest  in 
him  the  same  right  and  interest,  as  might  be  enforcible 
by  the  consignee,  at  the  time  of  the  deposit ;  reserving, 
however,  to  the  real  owner  of  the  goods,  a  right  to  fol- 

(1)  See  JCuekem  ▼.  WiUtm,  4  B.  &  Aid.  443 ;  Bo^wn  t.  Coiei,  ibid. 
14  ;  Bart(m  ▼.  WilUanu,  5  B.  &  Aid.  395  ;  8,C.  in  eiror,  nam,  WUUmu  v. 
Barton,  3  Bing.  139 ;  dackard  t.  Morgm,  4  Moore,  36. 
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low  them  inta  the  bands  of  the  fiMsUn"  or  agent,  before 
such  deposit ;  or,  in  ease  of  his  bankruptcy,  into  the 
hands  of  his  asaignees;  or  to  recover  them  from  the 
party  to  whom  pledged,  on  payment  of  the  sam  for 
which  the  lien  legally  arose. 
Factors'  act,        This  communication  of  fitctors'  or  agents'  rights  to 

T^^^nL  ^^^^  P^^^*  ^*«  amended,  and  considerably  enlarged, 
by  6  Geo.  4^  by  the  stst.  6  Geo.  4,  c.  94,  entitled  **  An  act  to  alter 
^'  ^^*  and  amend  an  act(l)  for  the  better  protection  of  the 

property  of  merchants  and  others,  who  may  hereafter 
enter  into  contracts  or  agreements  in  relation  to  goods, 
wares,  or  merchandize,  intrusted  to  factors  or  agents." 
Renders  ^aUd  After  enacting,  that  hct&n  or  agents  having  goods  or 
S^«*^iISm  Baerdiandize  in  their  possession  shall  be  deemed  to  be 
possession  of  the  tme  owners,  so  as  to  give  validity  to  contracts  with 
goods,  &c.  person*  dealing  hon&fd^j  upon  the  faith  of  such  property, 
Sect.  2.  Akctors  ^^  ^^  enacted  by  the  sec(»id  section,  **  that  any  person 
or  agents  hsT-  or  persooa  intrusted  with,  and  in  possession  of,  any  bill 
^g,  9ui!ot '  ^^  lading,  India  warrant,  dock  warrant,  warehouse- 
goods  in  their  keeper's  certificate,  wharfinger's  certificate,  warrant,  or 
be  deemed  the  order,  for  delivery  of  goods,  shall  be  deemed  and  taken 
true  owners  lo  (q  f^e  the  true  owneT  or  owner*  of  the  goods,  wares,  and 

as  to  give  va-  ... 

liditytooon.    merchandize  described   and  mentioned  in  the  several 

^^'■j^P*'' documents  thereinbefore  stated  re^ectively,   or  either 

bomdjide  on     of  them,  SO  far  as  to  give  validity  to  any  contract  or 

ther^'^  agreement  thereafter  to  be  made  or  entered  into  by  such 

person  or  person*  so  intrusted  and  in  possession  as  afc^re- 

said,  with  any  person  or  persons,  body  or  bodies  politic 

or  corporate,  for  the  sale  or  disposition  of  the  said  goods, 

wares,  and  merchandize,  or  any  part  thereof,  or  far  the 

deposit  or  pledge  thereof  ^  or  any  part  thereof  as  a  security 

for  any  money^  or  negotiable  instrument  or  instruments^ 

advanced  or  giwen  by  such  person  or  persons,  body  or 

bodies  politic  or  corporate,  upon  the  faith  of  such  several 

(I)  4  Geo.  4,  c.  83. 
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documents,  or  either  of  them.  Prorided  such  person  or 
persons,  body  or  bodies  politic  or  oorporatCi  shall  not 
have  notice  by  such  documents,  or  either  of  them,  or 
otherwise,  that  such  person  or  persons  so  intrusted  as 
aforesaid,  is  or  are  not  the  actual  and  band  fide  owner  or 
owners,  or  proprietor  or  proprietors  of  sttcb  goods,  wares, 
or  merchandize,  so  sold  or  deposited,  or  pledged,  as 
aforesaid.'' 

Acceptances  of  a  fkctor,  for  his  principal,  which  were  Aooeptanoet  or 
provided  for  by  the  latter  before  they  became  due,  did  prindpia  did 
not  constitute  such  a  demand  against  the  principal,  as  not  before  sta- 
to  enable  the  factor,  previous  to  this  section  commg  into  tor  to  pledge 
operation^  to  pledge  the  warrants  for  goods  belonging  to  fso^  of  prin- 
the  principal,  as  security  for  advances  made  to  him- 
self(l). 

And  it  has  been  held,  that  even  under  the  presait  Pledgee  not 
statute,  a  person  receiving  East  India  warrants  from  a  ^tion  of  su^' 
factor  in  pledge,  cannot  retain  them  against  the  true  ^°^t  uiUrts  be 
owner,  if  the  circumstances  be  such,  that  the  pledgee  cantixm. 
may  have  had  reason  to  suspect  that  the  factor  was  not 
the  true  owner.    *'  The  expression  of  the  statute,"  Lord 
Tenterden  observed,  '^  is,  that  a  party  is  to  be  entitled  to 
its  protection,  if  he  shall  not  have  notice,  by  the  docu- 
ments or  otherwise,  that  the  pledger  is  not  the  actual 
and  band  fide  owner  of  the  goods  pledged.    A  person 
may  have  knowledge  of  a  &ct,  either  by  direct  commu* 
nication,  or  by  being  aware  of  circumstances  which  must 
lead  a  reasonable  man,  af^lying  his  mind  to  them,  and 
judging  from  them,  to  the  conclusion  that  the  lad;  is  sow. 
Knowledge,"  continued  his  lordship,  ^^  acquired  in  either 
of  these  ways,  is,  I  think,  enough  to  exclude  a  party 
from  the  benefit  of  the  provisions  of  this  statute.    Slight 
suspicion,  I  think,  will  not'*  (2). 


(1)  Blandy  ▼.  AUeH,  3  Car.  &  P.  447. 

(2)  JlMiif  ▼.  jyuimtm,  2  B.  &  Ad.  866  ;  1  Muu  &  &.  IQ,S.  C. 


268  VAOTOBSy  BBOKsas,  ice. 

Sect.  3.  Noae-  Sect.  3,  provides,  that  if  the  pledge  be  taken  for  an 
taken  for  an  antecedent  debty  the  person  so  accepting  or  taking  it, 
antecedent  though  without  notice  that  the  person  intrusted  was  not 
the  factor's  in-  ^^^  i*^  owner  of  the  goods,  shall  not  acquire  any 
to^t  in  the     further  right,  interest,  or  security,  than  the  person  so 

intrusted  possessed  against  his  principal  at  the  time  of 

the  deposit. 
Penons  reodv-     Upon  this  section  it  has  been  held  that  if  a  person, 
iSmdSt^^'    receiving  a  pledge  from  a  fitctor  for  an  antecedent  debt, 
debt  cannot      Sell  it,  he  cannot  hold  the  proceeds  against  the  real 

bttt^mUbTi'  ^^^^^y  ^^^  ^8  liable  to  him  in  trover :  but,  in  estimating 
lowed  credit  in  the  damages  to  which  the  owner  is  entitled,  credit  will 
^^J^[^°^       be  allowed  for  the  balance,  if  any,  due  from  the  owner 
to  the  factor.     If  the  pawnee  retain  the  goods,  the  sum 
due  to  the  &ctor  ought  to  be  tendered  by  the  owner,  but, 
if  he  have  sold  them  before  demand,  such  tender  is  un- 
necessary (1). 
Penotis  may        Sect.  6,  enacts,  **  that  it  shall  be  lawful  to  and  for  any 
ini^dgefrom  pcrson  or  persons,  body  or  bodies  politic  or  corporate,  to 
known  agents,  acccpt  and  take  any  such  goods,  wares,  or  merchandize,  or 
only  Uie  inte-  &Dy  such  document  as  aforesaid,  in  deposit  or  pledge  from 
r*  the*"**"?^  any  such  fitctor  or  factors,  agent  or  agents,  notwithstand- 
himself.  ing  such  person  or  persons,  body  or  bodies  politic  or  cor- 

porate, shall  have  such  notice  as  aforesaid,  that  the 
person  or  persons  making  such  deposit  or  pledge,  is  or 
are  a  factor  or  factors,  agent  or  agents  :  but  then,  and  in 
that  case,  such  person  or  persons,  body  or  bodies  politic 
or  corporate,  shall  acquire  no  further  or  other  right,  title, 
or  interest  in,  or  upon,  or  to  the  said  goods,  wares,  or 
merchandize,  or  any  such  document  as  aforesaid,  for  the 
delivery  thereof,  than  was  possessed,  or  could  or  might 
have  been  enforced  by  the  said  factor  or  factors,  agent  or 
agents,  at  the  time  of  such  deposit  or  pledge  as  a  security, 
as  last  aforesaid :  but  such  person  or  persons,  body  or 

(1)  Taplor  ▼.  Tmeman,  M.  &  M.  453  ;  lioyd  &  W.  184,  S.  C.^ 
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bodies  politic  or  corporate,  shall  and  may  acquire,  pos- 
sess, and  enforce  such  right,  title,  or  interest  as  was  pos- 
sessed and  might  have  been  enforced  by  such  factor  or 
factors,  agent  or  agents,  kt  the  time  of  such  deposit  or 
pledge  as  aforesaid,  any  rule  or  law,  usage  or  custom  to 
the  contrary  notwithstanding/' 

Sect.  6,  enacts,  ''  that  nothing  herein  contained  shall  Ownerofgoodi 
be  deemed,  construed,  or  taken  to  deprive  or  prevent  JJ|^]^  ^j^^  i^ 
the  true  owner  or  owners,  or  proprietor  or  proprietors  tfc«  ha^d*  of 
of  such  goods,  wares,  or  merchandize,   from   demand-  aisisnee,  hk 
ing  and   recovering  the  same  from   his,   her,  or  their  ^•••o^''^''- 
factor  or  &ctors,   agent    or  agents,    before  the  same  rea>Ter  firom  a 
shall  have  been  so  sold,  deposited,  or  pledged,  or  from  ^^  p«"on, 

•  on  paTinc  ftd* 

the  assignee  or  assignees  of  such  factor  or  factors,  agent  Tancet  secured 
or  agents,  in  the  event  of  his,  her,  or  their  bankruptcy :  "P^  ****"• 
nor  to  prevent  such  owner  or  owners,  proprietor  or  pro- 
prietors, from  demanding  or  recovering  of  and  from  any 
person  or  persons,  body  or  bodies  politic  or  corporate, 
the  price  or  sum  agreed  to  be  paid  for  the  purchase  of 
such  goods,  wares,  or  merchandize,  subject  to  any  right 
of  set-off  on  the  part  of  such  person  or  persons,  body  or 
bodies  politic  or  corporate,  against  such  factor  or  fitctors, 
agent  or  agents  :  nor  to  prevent  such  owner  or  owners, 
proprietor  or  proprietors,  from  demanding  or  recovering 
of  and  from  such  person  or  persons,  body  or  bodies 
politic  or  corporate,  such  goods,  wares,  or  merchandize, 
so  deposited  or  pledged,  upon  repayment  of  the  money, 
or  on  restoration  of  the  negotiable  instrument  or  instru- 
ments so  advanced  or  given  on  the  security  of  such  goods, 
wares,  or  merchandize  as  aforesaid,  by  such  person  or 
persons,  body  or  bodies  politic  or  corporate,  to  such  fSetc- 
tor  or  factors,  agent  or  agents:  and  upon  payment  of 
such  further  sum  of  money,  or  on  restoration  of  such 
other  negotiable  instrument  or  instruments  (if  any)  as  may 
have  been  advanced  or  given  by  such  factor  or  £EU2tors, 
agent  or  agents,  to  such  owner  or  owners,  proprietor  or 
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proprietors,  or  on  payment  of  a  sum  of  money  eqoal  to 
the  amoant  of  such  instniment  or  instruments :  nor  to 
prevent  the  said  owner  or  owners,  proprietor  or  pro- 
prietors, from  recovering  of  and  from  such  person  or 
persons,  body  or  bodies  politic  or  corporate,  any  balance 
or  sum  of  money  remaining  in  his  or  their  hands,  as  the 
produce  of  the  sale  of  such  goods,  wares,  or  merchan- 
dize, after  deducting  thereout  the  amount  of  the  money 
or  negotiable  instrument  or  instruments,  so  advanced  or 
given  upon  the  security  thereof  as  aforesaid.  Provided 
always,  that  in  case  of  the  bankruptcy  of  any  such  &ctor 
or  agent,  the  owner  or  owners,  proprietor  or  proprietore 
of  the  goods,  wares,  and  merchandize  so  pledged  and 
redeemed  as  aforesaid,  shall  be  held  to  have  discharged 
pro  ianto  the  debt  due  by  him,  her,  or  them,  to  the  estate 
of  such  bankrupt." 
Fraudulent  By  this  Statute,  the  fraudulent  deposit  or  pledge  of 

coo^'by  a  fac  8*^®f  ^^  *^®  documents  relating  to  them,  by  any  factor  or 
tor,  a  miade-  agent  to  whom  they  are  intrusted  or  consigned,  with  intent 
^leby  trans- '^  defraud  the  owner  thereof;  or  the  application  ordis- 
portation.  posal  of  them  to  his  own  use,  in  violation  of  good  faith, 
with  like  intent  to  defraud,  is  rendered  a  misdemeanor, 
FroTiso  in  and  made  punishable  by  transportation;  with  a  proviso, 
[]2JP^^^^^[^*  however,  that  it  shall  not  extend  to  cases  in  which  the  agent 
tions.  has  not  made  the  goods  a  security  for  any  sum  beyond 

the  extent  of  the  debt  due  and  owing  to  such  agent  firom 
his  principal ;  and  with  a  further  proviso,  that  the  accep- 
tance of  bills  of  exchange  by  such  person  or  persona, 
drawn  by  or  on  account  of  such  principal  or  principals, 
shall  not  be  considered  as  constituting  any  part  of  such 
debt,  so  due  and  owing  from  such  principal  or  principals, 
so  as  to  excuse  the  consequence  of  such  a  deposit  or 
pledge,  unless  such  bills  shall  be  paid  when  the  same 
shall  respectively  become  due  (1). 

(1)  6  Geo.  4,  c.  94,  bs.  7  &  8. 
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Sect.  9,  enacts,  that  the  penalty  annexed  to  the  commis-  Panishment 
sion  of  such  offence  aball  not  extend  to  any  partner,  not  J^ partn^'not 
privy  or  accessary  thereto ;  and  sect.  10,  that  the  reme-  priTj  thereto, 
dies  thereby  given  shall  not  prevent  or  lessen  any  remedy 
at  law,  or  in  equity,  which  the  party  aggrieved  may  be 
entitled  to  adopt. 

In  order  to  constitute  a  good  defence  to  an  action  of  in  an  action  of 
trover,  for  goods  pledged  by  a  fiictor  or  agent,  under  the  Jj^'ed'bfi^! 
power  given  by  the  5th  section  of  the  statute,  the  plea  tor,  plea  most 
must  idlege,  diat  the  party  making  the  pledge  was  in  ^^^ch. 
possession  of  them  as  a  fiictor,  so  as  to  bring  him  within 
the  terms  of  the  statute,  or,  that  he  was  intrusted  with 
the  goods,  to  sell  or  to  pledge  them(l). 

Where  a  broker,  having  accepted  bills  for  his  princi-  Broker  holding 
pal  on  the  security  of  goods  then  in  his  hands,  pledged  Sal^^tfTcan 
the  goods  with  a  person  who  had  notice  of  the  agency,  only  transfer 
but  did  not  inform  the  principal  of  the  transaction,  it       ^  ®  "S  • 
was  held,  that  under  the  like  section,  the  broker  could 
only  transfer  such  right  as  be  had,  which  was  a  right  to 
be  indemnified  against  the  bills  which  he  had  accepted, 
and  that  the  principal  having  satisfied  the  bills,  was  en- 
titled to  have  back  his  goods  from  the  pawnee,  without 
paying  the  amount  for  which  they  were  pledged.    The 
right  of  the  agent  in  this  case,  was  to  an  indemnity 
against  the  bills  of  exchange,  and  had  he  discharged  the 
bills  out  of  his  own  funds,  his  right  would  have  been 
converted  into  a  lien  for  money  actually  advanced.    On 
payment  of  them  by  the  principal,  the  broker's  right 
ceases,  and  becomes  void,  and  the  principal  is  again  en- 
titled to  the  possession  of  his  goods  (2). 

So,  where  the  plaintiffs  consigned  goods  to  their  Sab^agent'san- 
factor,  and,  at  the  same  time,  drew  bills  upon  him  for  toOii^^amt! 
the  amount,  which  he  accepted,  but  which  they  them- 

(1)  JauUery  ▼.  Britttn,  4  Bing.  N.C.  242 ;  1  Am.  58,  8.  C. 

(2)  Fkteher  t.  HeaUk,  7  B.  &  C.  517 ;  1  M.  &  B.  355,  8.  C. ;  and  see 
Bkmdy  y.  Allen,  3  Cv.  &  P.  447 ;  Dan.  &  Lloyd,  22,  5.  C. 


272  FACTORS,   BROKERS,   &C. 

selves  altimately  paid,  and  the  factor  sent  the  goods  to 
the  defendant,  with  whom  he   had   general    dealings, 
without  intimating  that  they  were  the  property  of  a 
third    person,    and    drew    a  bill    upon   him    for    the 
amount,  which  the  defendant  accepted  and  paid;  after 
which  the  factor  became  insolvent,  having  before  that 
time   apprized    the    defendant    that    he   had    received 
a  notice  of  countermand  of  the  sale  from  the  plaintifls, 
but  the  defendant  afterwards  sold  the  goods ;    it  was 
held  that  the  defendant  was  liable  for  the  value  of 
the  goods,  in  an  action  for  money  had  and  received, 
and  that  he  would  have  been   equally  liable,  had  he 
not   known  that  the  goods  were  the  property   of  the 
plaintiffs  (1). 
5th  sec.  6  6«o.     The  5th  section  refers,  it  will  be  observed,  to  pledges 
tociwt'JflS^  made  distinctly  as  such.     Hence,  where  a  factor,  having 
nottouOei.     a  lien  on  his  principal's  goods,  transferred  them  to  a 
third  party,  it  was  held,  that  the  latter  was  not  entitled 
to  hold  them  against  the  principal  to  the  extent  of  the 
factor^s  lien,  under  this  section,  unless  the  transfer  were 
made  expressly  as  a  pledge  (2). 
Right  to  pledge     And  the  right  to  pledge  depends  upon  the  question, 
wh^tJiS^"   whether,  upon  the  face  of  the  whole  account  between 
thing  is  doe      them,  the  principal  is  indebted  to  the  factor.   Thus,  where 
cipaitothe"*^'  *  factor,  by  the  desire  of  his  principal,  kept  separate 
factor.  accounts  of  sales,  in  some  of  which  the  principal  was 

solely,  and  in  others,  partly  interested,  but  regularly 
posted  all  the  items  of  both  those  accounts  into  one 
general  account,  and  the  factor  then  pledged  goods  con- 
signed to  him  on  the  joint  account,  for  the  purpose  of 
meeting  a  draft  drawn  on  him  by  his  principal  against 
that  account.  At  this  time,  the  factor  upon  the  general 
account  was  indebted  to  his  principal  in  a  larger  sum 
than  the  amount  of  the  draft ;  but  upon  the  separate 

(1)  Jaekiom  t.  CUarie,  I  You.  &  J.  216. 

(2)  Tkompton  v.  Farmer,  M.  &  M.  48. 


BILL-BROKERS.  273 

account,  upon  which  the  draft  was,  and  to  which  the 
goods  pledged  belonged,  the  principal  was  indebted  to 
die  iactor;  it  was  held,  that  the  factor  bad  no  right  to 
pledge,  and  that  the  pledgee  could  not  retain  the  goods 
against  the  principal  (1). 

And  where,  under  such  circumstances,  the  principal,  ForbeBrance  of 
for  some  time  after  notice  of  the  pledge,  delayed  n^aking^il^^edTO? 
known  that  he  was  the  owner,  and  forbore  to  demand  not  an  acqui- 
the  goods,  it  was  yet  held,  that  such  forbearance  was  not  pipage, 
an  acquiescence  in,  or  adoption  of  the  pledge,  and  that, 
in  the  absence  of  any  evidence  to  show  that  the  effect 
of  such  forbearance  had  been  to  alter  the  situation  of 
the  pledgee  for  the  worse,  or,  that  of  the  principal  for 
the  better,  the  right  of  the  principal  against  the  pledgee 
remained  entire  (2). 

Where  a  factor  had  goods  consigned  to  him,  and  the  bills  Extends  onlyto 
of  lading  endorsed,  and  received  the  dock  warrants  and  ^^^^f^l 
wharfinger's  certificates  in  his  own  name,  which  he  pledged  tor  by  princi- 
for  advances  on  his  individual  account ;  it  was  held,  that  ^ 
the  statute  did  not  extend  to  documents  created  by  the 
factor  himself,  but  only  to  pledges  by  him  of  documents 
intrusted  to  him  by  the  owner ;  and  that  consequently  it 
made  no  difference  that  the  pledgee  knew  that  the  goods 
were  not  the  property  of  the  factor  (3). 


BILL-BROKERS. 


The  law  has  long  been  considered  to  be  firmly  esta-  Bill-broken. 
blished  that  the  holder  of  bills  of  exchange  endorsed  in 
blank,  or  other  negotiable    securities  transferable  by 
delivery,  could  give  a  title  which  he  himself  did  not  pos- 
sess to  a  bond  fide  holder  for  value.     But  this  rule  has 


(1)  Robertson  Y,  KemingtoHf  5  Man*  &  Ry.  381. 

(2)  Ibid. 

(3)  Ckue  Y.  Holme9,  2  M.  &  Rob.  22. 
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been  departed  from  i&  some  cases  where  eareand  ea«li«B 
in  the  taker  of  such  secarkie»  has  beea  tiieated  aa  essea* 
tial  to  the  ralidity  of  his  title  besides^  aad,  iadepeadentLy 
of,  honesty  of  purpose  (1)>  and  this  parliculftrly  in  trans- 
actions with  bill-brokers. 
Matiueof«m-       In  the  absence  of  any  particular  evidence  as  to  the 
LtoT'bY  Mfll^  nc^ture  of  a  bill-broker's  employment,  he  must  be  taken 
to  be  an  agent  to  procure  the  loan.  o£  money  on  eadi 
customer's  bilk  separately.    His  diaracter  is  not  how* 
CTcr  known  to  th«  law  with  certain  prescribed  duties^ 
but  his  employment  is  one  which  depends  entirely  upon 
the  course  of  dealing.     It  may  differ  in  diffierent  parts  of 
the  country,  and  may  have  powers  mote  ot  less  extensire 
in  one  place  than  another;  what  is  the  nature  of  its 
powers  and  duties,  in  any  instance,  is  a  questicm  of  fiust, 
and  is  to  be  determined  by  the  usage  aad  course  of  deal- 
ing in  the  particular  place  (2)« 
Cannot  piodge      Heuce,  in  the  absence  of  particular  usage,  a  IhU- 
JJ^^^V^/^  broker  who  receives  a  bill  merely  for  the  purpose  of 
mass ;  but  pur.  procuring  it  to  be  discounted  for  his  customer,  has  igr 
d«bt8  ant^e-    ^^  ^^  right  to  mix  it  with  bilU  of  his  other  customers, 
dentiydue.       and  to  pledge  the  whole  mass  as  a  securiiy  for  an 
advance  of  money ;  for  the  consequence  of  this  would  in 
many  cases  be,  that  the  bills  c^  one  customer  might  be 
detained  for  a  loss  arising  from  the  dishonoured  bills  of 
other  customers ;  much  less  can  he  deposit  them  as  a 
security,  or  part  security,,  for  money  previously  due  from 
him  (3).     And  any  person  knowing,  or  having  reasonable 
cause  to  suspect  or  believe,  the  limited  authority  of  the 
broker  making  the  pledge,  takes  the  bills  at  his  peril, 
and  cannot  hold  them  against  the  customer  (4). 
But  this  rule        But,  as  observed,  the  creneral  rule  of  law  may  be 

may  be  affected  >  '  o  j 

(1)  Foster  y.  Pearwn,  1  Cr.  M.  &  R.  855|  per  Parke,  B. 

(2)  Ibid.  898. 

(3)  Haynea  t.  Fosier,  2  Cr.  &  M.  237. 

(4)  Ibid, 
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varied  by  proof  of  a  custoniy  or  more  properly  speakiag,  by  particular 
an  usage  in  a  particular  place»  authorizing  sueh  general  ^^e?  ^^ 
pledge,  and  the  inconvenience  attendant  on  the  possi- 
bility of  the  owner  of  one  bill  having  to  provide  for  the 
payment  of  another  has  been  answered  by  the  coanter- 
balaneing  advantage  derived  firom  the  greater  facilities 
afforded  Son  raising  money  on  negotiable  paper,  mas- 
much  as  a  great  capitalist  will  advance  money  in  thi« 
way,  who  will  not  discount  each  particular  bill  (1).  Thu9 
in  the  case  following,  which  arose  out  of  the  same  trans*- 
action  as  the  one  referred  to  above,  evidence  of  such 
general  usage  in  London  was  adduced,  and  put  to  the 
jury  to  infer  a  general  notoriety. 

Messrs.  Wood  and  Poole,  brokers  in  London,  had  in 
their  possession  bills  of  different  customers,  to  the 
amount  of  nearly  £3,000,  which  had  been  left  with  them 
to  raise  money  upon.  They  mixed  these  bilk  with 
others  of  their  own  to  aboivt  the  same  amount,  and  depo* 
sited  the  whole  with  P.,  who  was  a  merchant  and  capi- 
talist, for  an  advance  of  £3,000,  then  made,  and  for  a 
preceding  advance  made  a  few  days  before,  on  a  promise 
to  bring  bills.  Evidence  was  given,  that  it  was  usual 
and  customary  for  bill  brokers  in  Iiondon  to  raise  money 
by  a  deposit  of  their  customers'  bills  in  a  mass,  and  that 
the  bill-broker  alone  was  looked  to  by  the  customer, 
who  gave  the  bill-broker  dominion  over  the  bills.  In 
an  action  brought  by  F.  on  one  of  the  bills^  against  one 
of  the  customers,  who  was  a  party  to  the  IhII,  the  judge 
left  it  to  the  jury  to  say,- whether  P.,  the  plaintiff,  took 
the  bills  from  W.  and  P.,  the  bill-brokers,  with  due  care 
and  caution,  and  in  the  ordinary  course  of  business,  and 
the  jury  being  of  opinion  that  he  had  so  taken  the  bills, 
found  a  verdict  for  the  plaintiff,  and  the  court  refused  to 
disturb  the  verdict  (2). 

(1)  FMter  Y.  PearwHt  1  Cr.  M .  &  R.  869,  per  Parke,  B. 

(2)  Ibid. 
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Though,  therefore,  the  principle  laid  down  regarding 
the  invalidity  of  a  bill-broker^s  power  to  mix  the  bills  of 
his  various  customers,  and  to  pledge  them  in  a  ma8s(L) 
as  security  for  advances,  but  particularly  for  a  debt  an- 
tecedently due  from  them,  must  be  taken  as  the  general 
law ;  parties  may  contract  as  they  think  proper,  and  it 
must  be  left  to  the  jury  to  say,  whether  the  usage  set  up 
as  to  the  course  of  dealing  in  such  cases  be  established 
to  their  satis&ction,  and,  if  so,  whether  they  think  that 
the  parties  have  contracted  with  reference  to  that 
usage  (2). 


SHIP-BROKERS. 

Ship-brokers  Where  a  master  and  part-owner  of  a  vessel,  consigned 
inpoMM^"  1^61*  ^  ^^®  defendants,  who  were  ship-brokers,  on  the 
d  h^  dT'^f  *  usual  terms  of  commission,  on  which  the  ship's  papers 
ship-owner,  on  Were  handed  over  to  them,  and  they  made  disbursements 
delivering  them  ^^^  j^jg  account  I  and  afterwards  he  was  arrested,  and  lay 

up,  though  he    .  .  .,         .  .1  1.-  1.  •     • 

has  committed  m  prisOn  more  than  two  months ;  on  which  a  commission 
raptcy**on*^^"  ^*®  issued  against  him,    and   the  plaintiffs  were  ap- 
which  fiat  after,  pointed  his  assignees;  and  whilst  he  was  in  prison,  the 
wa     issues,     defendants  adjusted  their  account  with  him,  respecting 
their  disbursements,  and  at  the  same  time  delivered  to 
him  the  ship's  papers ;    it  was  held,  that  in  an  action 
brought  by  the  assignees,   for    the   recovery  of  such 
balance,  they  were  not  entitled  to  recover,  as  the  de- 
fendants had  a  lien  on  their  papers,  until  their  account 
was  adjusted  and  paid  ;  and  that  neither  the  bankrupt, 
nor  his  assignees,  could  have  disposed  of  the  ship  before 
the  papers  were  given  up  (3). 

(1)  Hayne§  v.  FMier,  2  Cr.  &  M.  237. 

(2)  FMer  v.  Pearwn,  I  Cr.  M.  &  R.  849  ;  5  Tyr.  255,  S.  C. 

(3)  Thampaon  ▼.  Beatmm,  7  Moore,  548 ;  1  Bing.  145,  8,  C, 
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Insurance-brokers  have  a  lien  for  the  general  balance  insurance- 
due  to  them  from  their  employers,  not  only  upon  the /^^^^J** 
policies  in  their  hands,  but  upon  all  monies  received 
upon  them  (1).  It  has  been,  however,  held,  that  where 
the  broker  has  notice  that  the  person  who  employs  him 
is  himself  an  agent,  the  rights  of  the  principal  shall  not 
be  affected  by  the  state  of  accounts  between  the  other 
two  (2);  in  other  words,  that  a  person  thus  employed  as 
sub-agent,  cannot  acquire  the  broker's  general  lien  (3). 
In  such  case,  it  has  appeared  that  the  party  effecting  the 
insurance  had  notice,  that  the  person  employing  him 
was  an  agent,  and  not  the  principal.  In  a  later  case  (4), 
Lord  Ellenborough  carried  this  restriction  yet  further, 
and  was  of  opinion,  that  in  transactions  of  this  sort,  if 
an  agent  represent  himself  to  have  a  power  which  is 
not  intrusted  to  him,  his  principal  is  not  bound  by  his 
acts ;  and  the  person  who  gives  faith  to  the  representa- 
tions of  the  agent,  must  run  the  risk  of  their  being  true 
or  false ;  and  therefore  limited  the  liability  of  the  prin- 
cipal to  the  premiums  and  other  charges  upon  the  par- 
ticular policy.  The  doctrine  maintained  by  Lord  Ellen- 
borough  would  seem,  however,  to  have  contravened  a 
principle  acted  upon  in  numerous  earlier  authorities. 
In  the  case  of  Rabone  v.  Williams  (5),  Lord  Mansfield, 
C.  J.,  observes,  "  Where  a  factor,  dealing  for  a  princi- 
pal, but  concealing  that  principal,  delivers  goods  in  his 
own  name,  the  person  contracting  with  him  has  a  right 

(1)  Whitehead  y.  Vaughan,  Cooke,  579 ;  Parker  t.  Carter^  ib.  573, 
8th  edit. 

(2)  MaoHse  y.  Hendermm,  1  East,  335. 

(3)  Snook  y.  Damdwn,  2  Camp.  218. 

(4)  Lanyon  y.  Bianchardt  2  Camp.  597 ;  and  see  Biehard^on  y.  Gom, 
3  Bos.  &  Pal.  119 ;  Puliney  y.  KeymeTf  3  Esp.  Rep.  182. 

(5)  7  Term  Rep.  360,  note  (a). 
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to  consider  him,  to  all  intents  and  purposes,  as  tbe  prin- 
cipal; and  though  tfajs  real  principal  may  appear  and 
bring  an  action  upon  that  contract  against  the  purchaser 
of  the  goods,  jet  the  purchaser  may  set  off  any  claim  he 
may  have  against  the  factor,  in  answer  to  the  demand  of 
the  principal.  This  has  been  long  settled/'  It  was  also 
held  by  Lord  Kenyon,  C.  J.,  upon  the  like  principle, 
that  where  goods  were  intrusted  by  the  owner  to  another 
person;  in  order  to  have  them  printed,  and  that  person 
delivered  them  to  a  calico-printer,  as  his  owriy  for  that 
purpose,  the  calico-printer  might  retain  them  against  the 
owner,  for  a  general  balance  due  from  the  person  who 
delivered  them  (1).  And,  in  a  yet  more  recent  case. 
Lord  Ellenborough  seems  himself  to  have  admitted  the 
lien  of  brokers  for  their  general  balance,  under  similar 
circumstance;?.  '^  They  must  be  supposed,"  his  lordship 
^  observes,  ''  to  have  made  advances  on  the  credit  of  the 

policy,  which  was  allowed  to  remain  in  their  hands; 
therefore  they  had  a  right  to  satisfy  their  general  balance 
from  the  money  received  under  the  policy,  whether  before 
or  after  the  notice  communicated  to  them  of  the  principaPs 
interest  ^  (2).  But  subsequent  to  such  notice,  the  excess, 
after  satisfaction  of  the  broker's  balance,  must  be  paid 
over  to  the  principal  (3). 

The  cases  which  I  have  cited  in  favour  of  and  against 
the  general  lien  of  the  broker,  under  these  particular 
circumstances^  seem  to  have  been  fully  reviewed,  and 
that  of  Mann  v.  Forrester  (4),  to  have  been  established, 
by  the  decision  of  Gibbs,  C.  J.,  in  Westwood  v.  Bell  (5), 
where  his  lordship  held,  that  if  a  policy  of  insurance  be 

(1)  Weldony.  Goulds  3  Esp.  Rep.  268 ;  but  ne^pott,  tit.  **  Dyen,  Calieo- 
Printen  and  Bleachers." 

(2)  Maim  ▼.  FbrreMter,  4  Camp.  60 ;  and  see  Otoiye  ▼.  daggeti^  1  Term 
Rep.  359. 

(3)  Mcam  ▼.  Forrester,  4  Camp.  60. 

(4)  Svprh, 

(5)  4  Camp.  349. 
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effected  by  a  broker,  in  ignorance  Chat  it  does  not  belong 
to  the  persons  by  whom  he  is  employed,  he  has  a  lieii 
upon  it  for  the  amount  of  the  balance  they  owe  him. 
The  only  question  is,  whether  he  knew,  or  had  reason  to 
believe,  that  the  person  by  whom  he  was  employed  was 
only  an  agent ;  and  the  party  who  seeks  to  deprive  him 
of  his  lien,  must  make  out  the  affirmative.  The  em- 
ployer is  to  be  taken  to  be  the  principal,  till  the  contrary 
is  proved.  The  current  of  authorities  may  be  con* 
sidered,  therefore,  to  have  settled  the  question  as  to  such 
general  lien  in  favour  of  the  broker,  where  no  express  or 
implied  notice  can  be  shown  to  have  been  received  by 
him,  of  the  mere  agency  of  the  party  for  whom  the  in- 
surance is  effected.  And  this  principle  is  even  stronger 
in  the  case  of  an  agent  who  acts  under  a  del  credere  com- 
mission, and  directs  policies  to  be  effected,  as  for  himself, 
where  the  broker  is  entitled  to  retain  the  policy  in  his 
hands,  or  any  money  received  from  the  underwriters 
upon  it,  for  the  general  balance  as  between  him  and  the 
agent  (1). 

If  a  broker  be  directed  by  his  foreign  correspondent  Assignee  of  po- 
to  effect  a  policy  of  insurance  upon  goods  on  their  home-  object  to  lien 
ward  passage,  which  is  accordingly  done,  and  another  o^^">^cf- 
becomes  afterwards  the  assignee  of  the  policy,  by  en- 
dorsement to  him  of  the  bill  of  lading  of  the  goods  by 
the  consignor,  he  takes  it  subject  to  the  lien  of  the 
broker,  for  the  general  balance  due  from  the  consignor, 
and  can  only  claim,  subject  to  that  lien,  the  money  re- 
ceived on  such  policy  by  the  broker.    But  the  broker 
has  no  8ub*lien  on  the  policy  for  the  general  balance  of 
his  own  account  with  such  correspondent,  if  he  knew, 
ai  the  time^  that  the  policy  was  effected   for  another 
person  (2). 

(1)  See  observationB  on  the  analogous  case  of  George  v.  Claggetty  7  Term 
Rep.  359,  in  note  to  SfMok  ▼.  DawidaoH^  2  Camp.  220. 

(2)  Mann  v.  Skiffner,  2  East,  522. 
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Partiiig  with         Though  a  broker  part  with  the  possession  of  the  po- 
^  ^'  Key,  he  has  still  a  lien  on  its  being  re-delivered  to  him, 

for  the  amount  of  premiums  which  may  be  unpaid  (1). 
But  where  the  plaintiff  being  resident  abroad,  ordered 
B.  &  Co.,  in  London,  to  effect  an  insurance  on  his  ac- 
count ;  who,  not  being  in  the  habit  of  effecting   their 
own  insurances,  or  those  of  their  correspondents,  deli- 
vered the  order  to  the  defendant,  being  their  broker ; 
who  accordingly  effected  it  in  their  names,  and  handed 
over  the  policy,  and  debited  them  with  the  premiums : 
the  plaintiff  paid   the  amount  of  these   premiums   to 
B.  &  Co.,  without  the  defendant's  knowledge,  and  a  loss 
being  subsequently  claimed  by  the  plaintiff,  the  policy 
was  re-delivered  by  B.  &  Co.,  to  the  defendant  (the 
broker),  for  the  purpose  of  his  procuring  an  adjustment. 
There  was  an  open  account  between  the  defendant  and 
B.  &  Co. ;  and,  in  1813,  they  were  indebted  to  him  in 
21,000/.  in  such  open  account,  including  the  premiums  in 
question.    In  1814,  they  paid  him  33,000/.,  on  account  of 
losses,  and  returns  on  insurances  effected  for  them  ;   and 
in  the  latter  part  of  that  year  the  defendant  was  a  con- 
siderable creditor  on  such  account ;  it  was  held,  that,  as 
the  premiums  might  be  included  in  the  settlement  of 
account,  the  defendant  was  not  entitled  to  retain  the 
policy,  either  for  premiums  or  for  his  general  balance  (2). 
The  distinction  taken  in  this  case  was,  that  when  the 
policy  was  returned  to  the  defendant,  he  knew  that  the 
plaintiff  was  the  owner. 
No  lien,  if  po-      As,  in  all  Other  cases,  the  general  lien  of  a  broker 
licy  deponted    j^^^g  j^^^  attach,  if  the  policy  be  left  in  his  hands  for  some 

for  a  speciHl  .  .     .  •• 

purpose.  specific  purpose.     Thus  if,  after  he  has  taken  it  into  his 

custody,  for  the  purpose  of  safe-keeping  only,  he  ad- 
vance money  to  the  assured,  without  any  other  security 
than  the  policy,  he  acquires  no  general  lien  on  the  iustru- 

(1)  Levy  V.  Barnard,  2  Moore,  34  ;  8  Taunt.  149,  8,  C, 

(2)  Ibid. 


.  _j 
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ment  for  sucli  Bdyauces;  but  it  would,  of  course,  be  other- 
wise, if  it  were  left  with  him  as  a  security  generally  (] ). 

Actual  payment  of  premiums,  by  the  broker,  is  not  a  Actaalpayment 
condition  precedent  of  his  right  to  lien.     By  the  custom  of  premiums  by 

«»ii  «  o  broker  not  ne- 

of  Lloyd^s,  premiums  of  insurance  are  matters  of  account  oesmry  to  esta- 
between  the  underwriter  and  the  broker,  and  between  ^^  ^^^  ^^ 
the  broker  and  the  assured,  wthout  any  privity  between 
the  underwriter  and  the  assured.  The  broker  has,  there- 
fore, a  claim  upon  the  assured,  for  the  amount  of  the 
premium  as  soon  as  the  policy  is  effected,  whether  he 
has  paid  the  underwriter  or  not ;  and  whether  the  under- 
writer has,  by  the  policy,  confirmed  the  premium  to  be 
paid,  or  has  taken  the  covenant  of  the  broker  to  pay  it  (2). 

If  security  be  taken  for  payment  of  the  broker's  de-  Credit  given,  or 
mand,  or  if  he  give  credit  till  a  distant  day,  or  accept  a  !«c^ty  **ken» 
bill  of  exchange  in  liquidation  of  his  debt,  which  bill  is  a  distant  day, 
not  due  nor  dishonoured,  it  is  clearly  settled  that  he^®^^**^^' 
waives  his  lien  (3). 

A  broker  who  has  effected  a  policy,  and  has  a  lien  on  May  be  a  wit- 
it  for  his  premiums,  may  be  compelled,  on  subpcena  duces  ^^^  ^Jf 
tecumy  by  the  assured,  to  produce  it,  on  the  trial  of  annectedwithpo- 
action  against  the  underwriters ;  and  he  is  a  competent  g^i^SngUM- 
witness  (notwithstanding  his  lien)  to  prove  all  matters 
connected  with  the  policy.     The  policy  being  brought 
into  court,  it  would  work  great  inconvenience,  observed 
Lord  Tenterden,  C.  J.,  and  enable  brokers  to  assist  un- 
derwriters in  defeating  the  just  claim  of  the  assured,  if 
they  were  allowed  to  withhold  it.      He  has  a  mere  lien ; 
and  an  attorney,  although  he  has  a  lien  on  the  judgment, 
is  competent ;  and  the  reason  of  the  rule  is  that,  what- 
ever be  the  result  of  the  action,  his  legal  rights  remain 
the  same  (4). 

(1)  Mwr  T.  Flenwng,  1  D.  &  R.  29. 

(2)  Power  y.  Butcher,  5  Man.  &  Ry.  327. 

(3)  Hewimm  v.  Guthrie,  2  Bing.  N.  C.  755  ;  2  Hodges,  bl,8.C. 

(4)  Hunter  y.  Leafhley,  10  B.  &  C.  85S. 
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CHAPTER  XVIL 

COMMON  CARRIERS  BY  LAND. — COMMON   CARRIBR8 

BY    WATER. 

COMMON  CARRIEHS  BT  LAUD. 

Common  carriersi  by  the  custom  of  the  reahu^  are 
rien  bound  to  bound  to  carry  the  goods  of  a  subject  for  reasonable 
convey  goods    petard  uoless  their  carriage  be  abready  full,  or  the  risk 

when  required.  ,,.  ii  i_>  i- 

sought  to  be  imposed  upon  them  be  extraordinary,  or 
the  goods  be  of  such  a  nature  as  they  cannot  convey,  or 
are  not  in  the  habit  of  conveying;  and  in  case  of  refusal, 
are  liable  to  an  action  (1). 

It  would  not  have  been  unreasonable,  therefore,  to 
have  expected  that  in  their  case,  a  more  favourable  and 
extended  construction  would  have  been  put  upon  the 
doctrine  of  lien  than  the  law  recognizes.    On  the  con- 
pJScdiw^Ucn,  trary,  the  lien  of  a  common  carrier  for  his  general 
imiess  general  balance  16  ucver  favoured,  unless  arising  in  point  of  law 
bUBhed  by  com-  ^^oi  an  implied  agreement  to  be  inferred  from  the  gene- 
mon  usage.      f^A  usage  of  trade,  proved  by  clear  and  satisfactory  in- 
stances, sufficiently  numerous  and  general  to  warrant 
so  extensive  a  conclusion  affecting  the  custom  of  the 
realm ;  and  a  few  recent  instances  of  such  usage  amongst 
the  body  are  insufficient  to  establish  the  requisite  proof 
of  it  (2).    The  evidence  must  be  such  as  to  warrant  a 
conclusion  that  the  parties  contracting  with  the  carrier 

(1)  Jackwn  T.JRofferi,  2  Show.  327  ;  Loiter.  Cotton,  1  Ld.  Raym.  646; 
Sdwardi  t.  Sherratt,  1  East,  604 ;  Riley  v.  Home,  5  Ring.  217  ;  Bateim 
Y.  Donovan,  4  B.  &  Aid.  21. 

(2)  Ruekforth  y.  Hadfield,  6  East,  518;  2  Smitli,  624,  S,  d  WkUe- 
head  y.  Vau^kan,  ib.  523  (note) ;  Holdemeee  t.  CoUmeon,  7  B.  &  C.  212  ; 
1  Man  &  Ry.  S.  C. 
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must  ha¥e  a  knowledge  of  Uie  usage.  Tfans  where  the 
common  earners  of  a  partionlar  dislarict  had  £or  ten  or 
twelve  years,  or  even,  in  one  instance,  ibr  thirty  years 
pastyexercised  such  general  right,  it  was  held  insnfficient 
proof  (though  unopposed  by  other  t^timony),  and  the 
jury  having  upon  such  evidence  negatived  the  general 
nMge,  the  court  refused  to  grant  a  new  trial  (1).  The  Claim  to  Uen 
claim  of  carriers  to  a  lien  Ibr  their  general  balance  has  un^d^nrV 
been  considered  by  the  courts  as  contrary  to  the  policy  •s«d* 
of  the  common  law,  and  the  interest  of  trade,  and  by  no 
means  necessary  for  the  convenience  of  die  carriers 
themselves;  but  it  has  been  at  the  same  time  always 
admitted,  that  either  the  general  usage  of  trade,  if  noto- 
rious, uniform,  and  long-established,  or  the  previous 
usage  of  the  parties  between  themselves,  if  clearly 
proved,  would  be  sufficient  evidence  of  a  contract  for  a 
general  lien  (2). 

Hence,  carriers  have  in  many  instances  endeavoured  Have  endea- 
to  secure  to  themselves  a  general  lien,  by  promulgating  ^J^J^f^J^i 
a  public  notice  to  that  effect,  or  by  express  stipulation  lien  by  notice. 
with  their  customers.    Such  latter  agreement  would  be, 
no  doubt,  binding  and  conclusive  between  the  parties, 
and  the  goods  of  a  customer  cognizant  of  the  notice, 
might  in  such  case  be  detained  for  a  general  balance  due 
from  him.     But  where  a  carrier  had  given  notice  that  all  Such  notice  will 
goods  would  be  subject  to  a  lien,  not  only  for  the  fi^ight  teresfof^t^d 
of  the  particular  articles,   but    also    for  any  general  partieB. 
balance  due  from  their  respective  owners;    and  goods 
were  sent  by  a  carrier,  addressed  to  the  order  of  J.  S., 
who  was  merely  a  fiustor,  it  was  held  that  the  carrier 
had  no  lien,  as  against  the  real  owner  for  a  balance  due 
from  J  .8.  (3). 

Doubts  have  been  entertained  how  far  this  decision  Suggestions  for 

(1)  RiuVorth  V.  Hadfield,  7  East,  224  ;  3  Smith,  221,  8.  C. 

(2)  See  Aspinall  y.  Pieiford,  3  Bos.  &  Pul.  44  (»). 

(3)  WHffhi  1.  SmeU,  5  B.  &  Aid.  350. 
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amoreoompre-  might  have  been  affected  had  the  notice  been  more  com* 
hensive  notice.  p|,gijei,g;yg  j^  its  terms,  and  included  the  goods,  not  only 

of  the  respective  owners,  but  of  every  person,  to  whom- 
soever addressed ;  and  whether,  in  such  case,  the  carrier 
might  not  have  been  entitled  to  a  general  right  of  deten- 
tion against  all  parties. 

With  the  view  to  enable  such  enlargement  of  power, 
Mr.  Chitty,  in  his  Practice  of  the  Law  (1),  has  suggested 
the  expediency  of  introducing  words  to  the  effect,  ^*  that 
the  goods  of  all  persons  dealing  with  the  party  in  his 
trade,  and  whether  belonging  to  the  customer,  or  te  any 
other  person  or  persons,  or  in  which  he  is  in  any  respect 
interested,  whether  for  a  lien  or  otherwise,  or  which  may 
be  in  the  possession  of  the  advertiser,  or  whether  going 
to  or  from  his  manufactory  or  premises,  must  be  under- 
stood to  be,  and  will  be,  subject  to  a  general  lien  for  all 
moneys  due  to  the  advertiser,  as  well  from  the  customer, 
as  from  any  person  or  persons  entitled  to  or  interested 
iHmbts  if  such  in  such  goods.^    Yet  to  grant  the  validity  of  so  ezten- 
^^^^'^^^^•sive  a  claim^  would  be  to  allow,  by  special  agreement, 
a  power  against  third  parties  not  recognised   by  the 
courts,  even  though  sanctioned  by  immemorial  custom  (2); 
for  to  give  validity  and  effect  to  usage,  it  has  been  decided 
that  it  must  be  reasonable  as  well  as  ancient,  and  it  can 
scarcely  be  contended  that  the  detention  of  the  goods  of 
the  consignor  for  the  debt  of  the  consignee,  is  either  just 
Would  be  de-    or  reasonable  (2).    The  principle  of  such  decision  should, 
^^  ^y  *'J!^    therefore,  and  probably  would,  regulate  the  judgment 
that  a  eutom    were  the  question  suggested  to  come  before  the  court. 
mMtbenMuwn- '^^  precautionary  measures  proposed  in  the   form  of 
able.  notice  may,  at  least,  be  pursued,  majori  cauteld ;  but,  to 

permit  the  annexation  of  terms  so  inconsistent  with  the 
general  principle,  that  carriers  are  compellable  to  carry 


(1)  Vol.  l,p.  493. 

(2)  Leuckkari  ▼.  Cooper,  3  Bing.  N.  C.  99 ;  2  Hodgea,  150,  S.  C, 
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the  goods  of  all  customers,  for  reasonable  reward,  woald,  ' 

at  once,  be  an  abrogation  of  the  rale,  and  a  permissive 

power  Tested  in  carriers,  which  immemorial  custom  has 

not  been  able  to  establish  in  others.     ^^  I  should  doubt,"  Beat,  J., doubts 

observed  Best,  J.  (1),  in  a  similar  case,  "  if  any  form  of^^^^^^^J^^  j 

words  would  be  able  to  establish  a  liability  of  such  kind,  notice.  I 

It  is  however  sufficient,  in  the  case  before  the  court,  to  j 

say,  that  the  plaintiff  is  the  owner  of  the  goods,  and  there 

being  nothing  due  from  him  to  the  carriers,  the  words 

of  the  notice  do  not  impose  any  liability  upon  him.     If  ! 

any  question  should  arise  falling  within  the  terms  of  the  \ 

notice  last  given  (2),   it  would  be  very  fit  to  consider  i 

whether  a  carrier  can  make  so  unjust  a  regulation  as  is 

there  attempted." 

When  a  similar  attempt  was  made  by  a  carrier  to  de-  Attempt  to 
tain  the  goods  of  a  consignor  for  the  general  balance  ^J^SmoHfor^ 
due  to  him  from  the  consignee,  and  evidence  was  ten- debt  of  con- 
dered  to  prove  the  publication  of  notices  to  that  effect,  J^L**' 
the  claim  was  decided  to  be  inoperative  as  against  the 
common  law  right  of  the  consignor  to  stop  the  goods  in 
transitu  (3).    The  delivery  to  the  carrier  is  a  qualified, 
not  an  absolute  delivery,  to  the  consignee,  and  good  to 
all  intents  and  purposes,  except  that  of  defeating  the 
right  of  the   consignor  to  stop  them  in  transitu.     It 
is  such  as  to  give  the  latter  a  right  of  resuming  posses- 
sion at  any  time  before  the  goods  come  into  that  situa- 
tion which  gives  the  consignee  a  complete  dominion  over 
them.     At   common   law,  therefore,   a  carrier   is  only  At  common  law 
authorized  to  detain  goods  delivered  to  him  for  convey-  ^^^  *  »P«aiic 
ance,  until  the  price  of  the  carriage  of  those  particular 

(1)  Wriffht  ▼.  Snell,  5  B.  &  Aid.  355. 

(2)  The  notice  alluded  to  was,  that  all  goods,  from  whomsoerer  receivedy 
or  to  whomsoever  belonging,  should  be  subject  to  a  lien  not  only  for  the 
freight  of  the  particular  goods,  but  also  for  any  general  balance  that  might  be 
due  from  the  person  to  whom  they  were  consigned  or  addressed. 

(3)  Oppenheim  v.  RuinU,  3  Bos.  &  Pul.  42. 
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Who  are  car-    goods  IS  pftid  (1);  and  tliid  role  is  applicable  to  all  per- 
"^'  8OD0  who  ca? iy  indifferently  for  hire,  as  masters  of  ships, 

Hgbtermen,  hoymen,  and  proprietors  of  waggons,  who 
come  under  the  denominatiofn  of  commoQ  carriers  (2). 
So  the  proprietor  of  a  stage^eooch,  taking  a  distinct 
price  fer  the  carriage  of  goods  (3),  bat  not  a  hackney- 
eoackMan.  Nor  is-  the  Po^master-General  a  common 
carrier  within  the  castom  of  the  realm  (4). 
Lien  of  coach       jf  |^  person  fto  loto  a  coadi-office,  and  direct  that  a 

propnetora  on,         ,,,,«,.,  .^  «  i, 

luggage,  for      place  DO  booked  for  hnn  by  a  particular  coach,  and  that 
coach  hire.       |^  done,  and  he  leave  his  portuMuatean ;  the  coach  pro- 
prietor will  have  a  lien  on  the  portmanteau  for  some- 
thing, but  not  for  the  fiiU  amount  of  the  coach  lare ;  but 
if  the  party  merely  leaye  the  portmanteau,  whale  he  goes 
to  enquire  if  there  be  an  earlier  coach,  and  no  place 
be  actually  booked,  the  coach  proprietor  has  no  lien 
at  all  (6>. 
Carriers  need       The  obligation  of  carriers  to  receive  and  convey  goods 
Stie^of  cuato^*  for  hire,  exempts  them,  as  in  the  case  of  innkeepers, 
mertothegooda  from  any  uecesflAty  to  inquire  into  the  title  of  the  parties 
convey   .        delivering  them,  and  for  this  reason,  tbey  may  detain 
them  against  the  true  owner  until  the  particular  carriage 
be  paid,  though  the  latter  should  prove  that  they  were 
stolai  from  him  by  the  person  who  delivered  them  to  be 
Lien  can  only   carried  (6).     It  must,  however,  be  a  detention  only  for 
^^  the  amount  actually  incurred  for  carriage.    Thus,  where 

goods  are  taken  by  the  owner  from  the  waggon,  the 
carrier  or  warehouseman  has  no  claim  for  booking  or 

(1)  Skinner  v.  UpshaWf  2  Lord  Raym.  752 ;  RuBX/arth  y.  Hadfield,  6  East, 
518 ;  7  Eaat,  224. 

(2)  Oiiboum  T.  Hunt,  1  Salk.  249. 

(3)  3iiddi€i(m  v.  Fowier,  1  Salk.  282. 

(4)  Lane  y.  Cotton,  1  Loid  Raym.  646 ;  Whitfield  y.  Lord  Le  Beepeneer, 
Cowp.  754. 

(5)  Hiffffimy,  Bretherton,  5  C.  &  P.  2. 

(6)  Vorke  y.  Qrenaugh,  2  Lord  Raym.  867,  per  Lord  Holt,  C  J. 


carnage. 
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vavekovse-roon,  and  tbete  {»  eomatquenAj:  m  sock  case 
RO  rigbt  of  lien(l). 

The  privilege  of  lien  may  be  limited,  as  well  as  ex-  Where  custom 
tended,  by  special  usage;  aa,  fo*  inataaee^  wkere,  by  the  bepIid*b^c^oi! 
cuBtom  of  a  partieular  trade,  a  canrieF  is  to  be  paid  for  np^or,  no  lien 
tbe  carriage  of  goods  by  the  eoiisignory  he  has  bo  v^ht  to  ^"gig^."* 
detain  them  against  the  eonsignee,  who  has  paid  the 
price  of  them,  fov  the  carriage  of  otke?  gooda  of  the 
same  sort  sent  by  the  consignor  (2). 

The  general  rale,  that  a  lien  is  defeated  by  delivering  Delivering  np 
up  possession  of  the  goods  after  the  Hen  has  attached,  is  ^^{fj^l'  **«- 
i^plicable  to  carriers  to  the  same  extent  as  in.  other 


CmrMON  CARRIERS  BT  WATER. 

The  rights  and  liabilities  already  defined  in  reference  t<^  Rights  and 
common  carriers  by  land,  extend  also  to  the  owners  and  ^jJ^Ji^by 
masters  of  general  ships  (3)  and  vessels,  carrying  goods  for  land,  extend  to 

•  •  .-I      I'l  •i.i*  ti      owners  and 

hire  on  the  high,  seas ;  or  on  navigable  rivera  and  caaals„  masters  of 
aa  hoymen  and  lightermen^  who  are  common  carriers  by  "^P*- 
the  custom  of  the  realm,  and  being  under  the  same  obli- 
gation,  and  subject  to  the  same  responsibility  by  the 
common  law,  as  carriers  by  land  (4),  are  entitled  by  that 

(1)  IdmtbtH^  ¥.  Rabkuim,  I  Esp^  B«|k  lid. 

(2)  AfMsTY.  lfool0S/«  2  lHew  Rep.  64. 

(3)  Bf  the  term  geoentl  ship«  is  oasiit  a  slop  which  is  employed  hy  dw 
mastan  or  owners  of  it  to  eonyey  the  goodst  of  iviaoft.  meidMBts  vnoon- 
nected  with  each  other  to  the  place  of  their  destination,  and  the  term  is  here 
used  ilk  cMmtndiiliMtum  t»  a  ehartered  ship,  wluch  Is  employed  mider  a 
seeled  iaebnuiient  called  a  charter-party.  Ahhott  on  Shipping,  p.  112)  215 ; 
see  j»et#y  chap.  18,  generally  as  to  ship  captains,  masters,  &e. 

(4)  Cogffy.Bemard,  2LordBaym.  91S;  1  VeBtr.23S;  Jones  osBaUment, 
106 ;  Ahbott»  p.  249.  The  responsibiUty  of  canriers  by  water  stood  on  die 
same  footing  at  common  law  as  that  of  carriers  by  land :  both  being  alike 
responsible  for  every  damage  but  that  which  acomed  by  the  act  of  God 
and  the  king's  enemies.    Abbott,  p.  223.    Botii,  however,  hmre  soeoeeded 
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law  to  the  same  particnlar  lien  for  the  price  of  the  car- 
riage of  fhe  goods  delivered  to  them,  in  the  coarse  of 
their  trade. 
Right  of  lien        The  right  of  retaining  possession  of  the  cargo,  until 
mMt  maritime  ^^^  freight  of  the  ship  was  discharged,  appears  to  have 
codes.  been  allowed  to  the  master  by  most  of  the  maritime 

codes  of  Europe.  By  the  civil  laws,  as  well  as  by  those 
of  Oleron,  he  is  entided  to  detain  the  cargo  until  pay- 
in  tltering  the  titnation  in  which  the  common  law  had  placed  them ;  the 
latter  hy  special  notices,  the  legality  of  which  seems  now  to  be  clearly  es- 
tablished, and  the  former  by  introdndng  danses  into  tiie  bills  of  lading  to 
take  away  the  responsibility  of  the  masters  and  owners  in  Tariona  cases  in 
which  they  would  otherwise  be  responsible.  Besides  this,  the  legiaiatiire 
has  thought  proper  so  far  to  accede  to  their  wishes,  as  entirdj  to  take 
away  the  liability  of  the  owners  in  cases  of  damage  by  fire ;  26  Geo.  3,  c. 
86,  s.  2,  and  to  limit  it  to  the  Talne  of  the  ship  and  freight  in  caae  of  em- 
beszlement  or  robbery,  7  Geo.  2,  c.  15 ;  26  Geo.  3,  c.  86,  s.  1 ;  and  to  dis- 
charge  both  the  master  and  owners  firom  any  responsibility  for  any  gold  and 
silver,  diamonds,  watches,  jewels  or  predons  stones,  unless  the  shipper  de- 
clare the  true  nature  thereof  to  the  master  or  owners  by  the  bUl  of  lading,  or 
otherwise  in  writing,  26  Greo.  3,  c.  86,  s.  3 ;  but  except  in  this  last  case,  the 
liability  of  the  nuuter  remains  the  same  as  at  common  law,  unless  varied  by 
a  special  contract,  Abbott,  p.  265.  The  justice  of  admitting  common  carriers 
to  limit  their  responsibility,  when  the  true  value  of  the  goods  intrusted  to 
them  is  concealed  by  the  owner,  is  obvious,  when  it  is  considered  that  (ex- 
cept in  the  cases  just  mentioned)  they  are  liable  for  unavoidable  accidents, 
and  that  by  requiring  a  declaration  of  the  value  of  the  goods,  as  the  eoodi- 
tion  of  their  responsibility,  they  do  not  in  fact  decline  the  obligation  iHuch 
the  law  has  imposed  upon  them,  of  carrying  for  reatoiutble  reward^  but  only 
secure  themselves  ih>m  being  defrauded  of  a  reward  which  is  reasonable  and 
adequate  to  the  risk  they  incur ;  and  when  it  is  recollected,  too,  that  a  carrier 
was  never  considered  as  liable  to  any  greater  extent  than  the  value  of  the 
goods  as  represented  to  Atm  by  the  bailor.  Carth.  485.  Whit,  on  lien, 
p.  97. 

The  existing  enactments  were,  however,  yet  found  to  be  insufficient  to 
afford  proper  protection  to  shippers,  and  accordingly  the  more  comprehen- 
sive statute  53  Geo.  3,  c.  159,  was  passed,  incorporating  and  extending 
the  provisions  of  earlier  statutes  with  respect  to  all  vessels,  save  such  as  are 
used  solely  on  rivers  or  inland  navigation,  or  are  not  duly  registered  accord- 
ing to  law. 

The  1  W.  4,  c.  68,  has  been  also  subsequentiy  passed,  limiting  the  re- 
sponsibilities of  carriers  by  Umd, 
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ment  is  made  of  the  freight  and  other  charges,  such  as 
primage  and  average  due  in  respect  of  it.     The  same 
privilege  was  given  to  him  by  the  maritime  ordinances  of 
France  (1).     According  to  our  law,  whether  the  ship  be 
a  chartered  or  a  general  ship,  the  master  is  not  (unless 
there  be  an  express  stipulation  that  he  shall  be)  bound  to 
part  with  the  possession  of  any  part  of  his  cargo,  until 
the  freight  and  other  charges  due  in  respect  of  such  part 
are  paid  (2).     It  has  been  held  too,  that  he  may  detain 
any  part  of  the  merchandize  for  the  freight  of  all  that  is 
conveyed  to  the  same  person  (3).     But  where  the  time  Where  time 
and  manner  of  the  payment  of  the  freight  are  regulated  ^^^^^^'  ^f 
by  express  stipulations  in  the  charter^arty  (which  is  uted  by  char- 
frequently  the  case),  the  payment  can  only  be  enforced  **^"P"*y' 
by  proceeding  on  the  charter-party  (4).     Nor  can   the 
master  detain  the  goods  on  board  the  skip^  until  these 
payments  are  made,  as  the  merchant  would  then  have  no 
opportunity  of  examining  their  condition  (5). 

This  right  of  lien  is  not  confined  to  freight  and  mer-  On  luggage  of 
chandize,  but  extends  also  to  the  luggage  of  a  passenger,  *  P"^"*^* 
for  the  recovery  of  his  passage-money,  though  the  master 
has  no  lien  on  the  passenger  himself,  or  the  clothes  which 
he  is  actually  wearing  when  about  to  leave  the  vessel  (6). 

According  to  the  principle  by  which  all  liens  by  the  Parting  with 
common  law  are  regulated,  if  the  master  once  volunta-  ^'t^Xn!*  ^ 
rily  part   with  the  possession  of  the  goods   out  of  his 
own  or  his  agent's  hands,  he  loses  his  lien  upon  them, 
and  cannot  afterwards  reclaim  them  (7). 

(1)  Abbott  on  Shipping,  244. 

(2)  Ibid,  276;  Anon,  casea,  12  Mod.  447,  511  ;  Artaza  y.  Smalipieee, 
1  Eap.  Rep.  23. 

(3)  Soldergreen  ▼.  FUj^ht,  cited  6  Eaat,  622. 

(4)  Abbott,  246. 

(5)  Abbott,  245  ;  but  see  Artaza  v.  StnaJlpieee,  1  Eap.  Rep.  23. 

(6)  Wolf  V.  Summers,  2  Camp.  631 ;  and  see  title  "  Innkeeper,"  pott 
Chap.  21,  Sunbolfy.  Afford,  3  Mee.  &  W.  248 ;  1  Horn  &  Hurl.  13, 8,C, 

(7)  Anon.  12  Mod.  511 ;  Artaza  t.  SnuUlpieee,  1  Eap.  Rep.  23 ;  Abbott, 
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Whea  delivery      Where,  however,  several  parcels  of  goods  belonging" 

deftalfuen'on'  ^  ^^^  owner,  are  carried  the  same  voyage,  a  delivery  of 

remainder.       part  does  not  defeat  a  lien  upon  the  remainder,  for  the 

whole  freight.     But  if  there  be  two  contracts  to  carry, 

with  different  termini  to  the  voyage  in  each  contract,  no 

lien  attaches  for  freight  under  the  one  contract,  upon 

goods  shipped  under  the  other,  and  improperly  detained 

on  board  by  the  carrier  (1);  for  in  this,  as  in  all  other 

cases,  no  lien  can  be  acquired  by  a  wrongful  possession. 

No  lien  therefore  attaches  if  the  goods  directed  to  one 

place  be  improperly  carried  on  to  another. 

If  possession        At  all  times  a  complete  delivery  divests  the  lien  (2). 

Uen  reviw  on  ^"*  ^^  *^®  possession  be  put  an  end  to  by  fraud,  the  lien 

recovery.         revives  if  possession  be  recovered  (3). 

There  is  this  exception  also  to  the  general  rule,  that 

where  the  possession  of  goods  has  been  abandoned,  the 

Wiiarfinger      lien  is  gone.     Where  the  master  of  a  ship,  in  obedience 

ca^*  brconsi-  ^^  revenue  regulations,  lands  goods  at  a  particular  wharf 

dered  as  agent  or  dock,  he  does  not  thereby  lose  his  lien  on  them  for 

for  the  pfliiTpoL  ^'^^  freight  (4);  and  where  they  are  not  required  to  be 

of  possession.  landed  at  any  particular  dock,  the  common  practice  is 

to  land  them  at  a  public  wharf,  and  direct  the  wharfinger 

not  to  part  with  them  till  the  charges  upon  them  are 

paid  (6).      In   such  case,  the  wharfinger  becomes  the 

ship-master's  agent,  and  the  goods  remain  in  the  con- 


246.  In  the  case  of  Soldergretn  y.  Flight,  cited  Htmwn  y.  Heper,  6  East, 
622,  the  captain  of  the  ship  was  allowed  a  lien  on  a.  part  of  the  cargo, 
which  had  been  remoyed  into  a  lighter  alongside  of  the  ship  sent  by  the 
yendee,  and  which  the  captain  afterwards  fastened  to  the  ship^s  side,  to  pre- 
yent  its  final  remoyal. 

(1)  Bemal  y.  Pirn,  1  Gah$,  17. 

(2)  Ibid. 

(3)  Wallaee  y.  Woodgate,  R.  &  M.  193. 

(4)  Wilion  y.  Kpmer,  1  M.  &  S.  157 ;  In  Ward  y.  Feltom,  1  Bast,  507, 
Lord  Kenyon  doubted  whether  the  captain  parted  with  his  lien  under  soch 
circomstances. 

(5)  Abbott  on  Shipping,  p.  248. 
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stractii^e  possession  of  the  latter.  So,  if  placed  accord- 
ing to  the  regulations  in  the  East  India  Company's 
warehouses,  or  the  East  India  or  West  India  Company's 
Dock  warehouses,  the  ship-master  may  give  notice  to 
those  bodies  to  detain  the  goods  till  the  freight  be 
paid(l). 


CHAPTER  XVIII. 

SALVAGE. — SHIP-CAPTAINS,    MASTERS,    &C.— SHIPOWNERS. 

SHIP-CARPENTERS,      OR        SHIPWRIGHTS.  —  SEAMEN, 

MARINERS,  &C. 

SALVAGE. 

Principles  of  public  policy  have  dictated  to  civilized  Salvage  entitles 
and  commercial  countries,  not  only  the  propriety,  but 
the  absolute  necessity,  of  establishing  a  liberal  recom- 
pense for  the  encouragement  of  those  who  engage  in  the 
dangerous  service  of  saving  goods  exposed  to  the  perils 
of  sea ;  and  our  law  has  provided,  that  this  recompense 
shall  be  a  lien  upon  the  goods  which  have  been  saved  (2). 
But  a  mere  finding  and  taking  care  of  the  thing  found,  Contrhy  a  mere 
or  even  the  expenses  sustained  in  such  preservation,  as  in   ^    ^' 
the  keep  of  a  horse  or  dog,  will  not  entitle  the  finder  to 
such  right  (3). 

This  right  of  retention  appertains  as  well  to  the  salvor 

(1)  HomctuiU  Y.  Farrant  3  B.  &  Aid.  497 ;  and  see  East  India  Com- 
pany's Act,  54  Geo.  3,  c.  228,  s.  18.  The  London  Dock  Act,  45  Geo.  3, 
c.  58,  s.  15,  expressly  reserres  the  Uen  for  frdght ;  and  by  6  Geo.  4,  c.  107, 
B.  134,  if  goods  are  landed,  and  sold  by  the  officers  of  the  customs,  the 
freight  not  having  been  paid,  the  produce  of  the  sale  is  applicable  in  the  first 
place  to  its  liquidation. 

(2)  Per  Eyre,  C.  J.,  NichoUm  r,  Chtgrnatif  2  H.  Bl.  254  ;  Barinff  y.  Day, 
8  East,  57 ;  Richardson  t.  ikm^beUy  5  B.  &  Aid.  203  (90/e). 

(3)  Ibid. ;  and  see  BuckM  y.  Bristead,  2  Bl.  1171. 

u2 
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as  to  a  tailor,  an  ostler,  or  a  common  carrier  (1),  and 
the  compensation  to  which  he  is  entitled,  if  the  parties 
cannot  agree  upon  it,  may  be  ascertained  by  a  jury  in  an 
action  brought  by  the  salvor  against  the  proprietor  of 
the  goods ;  or  the  proprietor  may  tender  to  the  salvor 
such  sum  of  money  as  he  thinks  sufficient,  and  upon  re- 
fusal to  deliver  the  goods,  bring  an  action  of  detinue  or 
trover  against  the  salvor ;  and  if  the  jury  think  the  sum 
tendered  sufficient,  he  will  recover  his  goods  or  their 
value,  and  the  costs  of  his  suit  (2). 
In  what  case  A  ship,  being  in  danger,  and  the  captain  and  part  of 
^^"'y^the  crew  having  made  their  escape,  a  passenger,  at  the 
request  of  the  rest  of  the  crew,  took  the  command,  and 
brought  the  ship  safe  to  port.  The  merits  of  the  passen- 
ger, in  saving  the  ship,  were  acknowledged  by  the  owner 
in  a  letter  to  one  of  the  underwriters,  wherein  he  ex- 
pressed a  desire  to  make  him  a  compensation.  Under 
these  circumstances,  it  was  held  that  the  passenger  was 
entitled  to  salvage  (3). 
Finding  a  But,  where  a  quantity  of  timber  having  been  placed 

timber^^hed  '^^  *  dock  on  the  bank  of  a  navigable  river,  was  acci- 
up  and  left  at  dentally  loosened  and  carried  by  the  tide  to  a  consider- 
wt  entitL  to '  ^^^^  distance,  and  being  left  at  low  water  on  a  towing- 
Ml^>se.  path,   was   found   by  a  person  in    that  situation,   and 

voluntarily  conveyed  by  him  to  a  place  of  safety,  beyond 

(1)  Hartfort  ▼.  Jonet,  1  Ld.  Raym.  393 ;  2  Salk.  654,  8,  C. 

(2)  Abbott  on  Shipping,  398.  In  some  cases  the  quantum  of  compenaa- 
tion  is  adjusted  by  the  Court  of  Admiralty,  as  where  the  salvage  is  per- 
formed at  sea,  or  between  high  and  low  water  mark  ;  and  in  other  cases  by 
special  acts  of  parliament ;  the  12  Anne,  stat.  2.  c.  IS,  which  is  confined  to 
salvage  by  or  under  the  direction  qf  certain  public  officers :  the  26  Geo.  2, 
c.  19,  extending  the  provisions  of  the  last-mentioned  statute,  and  providing 
for  cases  of  assistance  voluntarily  rendered  by  persons  not  employed  for  that 
purpose ;  the  48  Geo.  3,  c.  130,  ss.  21,  22,  providing  for  cases  of  assistance 
given  at  the  request  of  the  persons  belonging  to  the  ship  without  the  inter- 
vention of  the  public  officers.  And  see  the  1  &  2  Geo.  4,  chaps.  75  &  76 ; 
the  6  Geo.  4.  chap.  105 ;  and  the  3  &  4  W.  4,  c.  52,  s.  49. 

(3)  Nemman  v.  Wattert,  3  Bos.  &  Ful.  612. 
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the  reach  of  high  water ;  it  was  held,  that  he  had  do  lien 
on  the  timber  for  the  trouble  or  expense  to  which  he  had 
put  himself  in  the  carriage  of  it,  but  was  liable  to  an 
action  of  trover,  unless  he  delivered  it  up,  on  demand, 
though  nothing  was  tendered  him  by  way  of  compensa- 
tion (1). 

The  lord  of  a  manor  is  not  entitled  to  salvage  for  Nor  ponesrion 
taking,  against  the  consent  of  the  owner,  and  preserving,  J,rd  ^  mwor^ 
parts  of  a  ship  thrown  on  his  manor,  when  the  servants  ^^^^  owner's 
of  the  owner  are  there  to  take  care  of  it  for  him  (2).         gent.      ^"' 
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The  peculiar  powers  vested  in  captains  and  masters  of  CaptainB  and 
ships,  for  indemnifying  themselves  against  the  necessary  J^'S^ie?*' 
expenses  and  repairs  of  their  vessel,  while  on  a  foreign  c^te  their  vc«- 
voyage  or  abroad,  are  denominated  hypothecation.   This  g^ry  expenses' 
imports  a  pledge,  without  immediate  change  of  posses-  a^ro***  5 
sion,  and  gives  a  right  to  the  party  who  makes  advances 
upon  the  faith  of  it,  to  have  possession  if  his  advances 
be  not  repaid  at  the  stipulated  time  ;  reserving  however 
the  power  of  making  such  repayment,  and  thereby  freeing 
the  subject  of  the  pledge  from  the  obligation.     It  does 
not  amount  to  an  actual  transfer  of  the  ship,  but  gives  to 
the  person  furnishing  necessaries  or  doing  repairs,  a  pri- 
vilege or  claim  thereupon,  to  be  carried  into  effect  by 
legal  process  in  the  Court  of  Admiralty  (3),  which  exer- 
cises a  peculiar  jurisdiction  in  rem  against  the  ship  itself, 
while  that  of  the  courts  of  common  law  (except  in  par- 
ticular instances  of  forfeiture,  &c.)  is  exercised  by  suit 
against  the  person  only  (4). 

(1)  Nieholttm  v.  Chapman,  2  H.  Bl.  254. 

(2)  Sutton  ▼.  Buekf  2  Taunt.  302. 

(3)  Joknion  v.  Shippen,  2  Lord  Raym.  984 ;  Johnwn  ▼.  Oreao€$f  2 
Taunt.  344. 

(4)  Menetone  ▼.  GibtMnu,  3  Term  Rep.  267. 
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But  not  for  re     The  right  to  hypothecate  does  not  however  extend  to 
5tr<i^flwir,"  *°y  P^^  **/'^  carpus  camitatHs,  or  where  the  contract  for 
or  in  England :  repairs,  &c.,  is  in  England  (1) ;  though  it  has  been  held 
to  be  exercisable  within  a  port  in   Ireland  (2);   and 
Jersey  and  Guernsey  have  also  been  held  to  be  foreign 
countries  for  this  purpose  (3). 
Nor  can  they        Nor  can  the  master  of  a  vessel  bind  the  owner  per- 
S"hfo,^T"  sonally,  in  addition  to  the  pledge  or  hypothecation  of  the 
ship  and  freight,  though  such  excess  of  his  authority 
would  not  actually  invalidate  the  efficacy  of  that  part  of 
the  pledge  which  has  acknowledged  operation  (4). 
Pledge  of  Bhip       But  the  power  to  pledge  the  ship  extends  equally  to 
careoln  «§e  of  ^'^^  cargo,  t»  cose  of  necessity  ;  and  the  hypothecation,  in 
necessity.         such  case,  has  been  held  to  be  available  against  the  ship- 
pers after  exhaustion  of  the  ship  and  freight  (5). 
Purpose  of  hy-     The  purpose  for  which  hypothecation  has  been  allowed, 
pot  ecation.     j^  ^^  meet  those  emergencies  to  which  masters  of  vessels 
are  exposed  in  the  course  of  navigation,  arising  from  the 
very  necessity  of  the  case,  and  the  difficulty  of  commu- 
nication between  them  and  the  owners.     It  is  confined 
therefore  to  those  liabilities  for  which  the  ownere  them- 
selves are  strictly  answerable ;  and  is  justified  by   the 
consequences  that  might  otherwise  ensue  to  them,  by 
the  abandonment  or  loss  of  their  ships. 
Cannot  hypo-       The  master  of  a  ship  cannot,  by  any  instrument  of 
Mreona/debTf  hypothecation,  charge  it  for  a  debt  of  his  own.     The 
attempt  would  be  a  fraud  in  him,  and  those  who  should 
aid   him  to  do  so  would  be  parties  to  the  fraud ;  and 
therefore  the  fairness  of  the  loan  may  be  made  the  sub- 
ject of  inquiry  and  contest,  if  justice  require   it.     But 
provided  the  ship  have  been  in  a  state  of  want,  and  the 

(1)  Buxitm  V.  8nee,  1  Yes.  Jen.  154. 

(2)  Menetone  y.  OibbotUt  3  Term  Rep.  267. 

(3)  Huttesf  ▼.  ChrUiU,  13  Yes.  J.  5S>9  ;  9  East,  426,  S.  C.  in  K:B. 

(4)  Re  Nelwnt  1  Hag.  Adm.  Rep.  176. 

(5)  "  The  Jacob,''  4  R<ib.  245. 
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money  fairly  advanced  to  the  master,  his  subsequent 
misapplication  of  it  will  not  depriye  the  lender  of  the 
benefit  of  his  security  (1). 

But  the  master  may  hypothecate  his  ship,  or  sell  any  Bat  may  hypo. 
part  of  the  cargo,  for  the  purpose  of  paying  salvage ;  and  *^^^  ^  ^*^ 
in  the  case  of  capture,  and  recapture,  in  the  absence  of 
the  captain,  the  like  power  would  vest  in  the  mate,  hav- 
ing command  of  the  ship  (2). 

The  necessity  for  this  power  in  parties  intrusted  with  Necessity  for 
the-  navigation  and  safety  of  ships,  is  too  obvious  to  re-  thecatlon.  ^^ 
quire  comment.  Occasions  would  otherwise  constantly 
occur,  where  the  absence  of  such  power  would  be  pro- 
ductive of  the  deepest  injury  to  the  owners.  Supplies 
might  be  refused,  aid  unadministered,  and  repairs  ne- 
glected, to  such  an  extent,  as  to  cause  the  total  abandon- 
ment or  loss  of  the  vessel,  were  the  personal  responsibi- 
lity of  the  master  the  only  available  means  of  indem- 
nifying the  parties  providing  them.  Bonds  of  hypothe- 
cation have  been  therefore  favourably  regarded  by  the 
Court  of  Admiralty.  "  They  are  given,"  observed  Lord 
Stowell,  "  as  a  security  for  money  advanced  for  the 
necessary  use  of  a  ship  in  a  foreign  port,  where  the 
owners  and  master  have  no  personal  credit,  and  where, 
without  such  assistance,  the  ship  must  continue  to  lie 
until  it  becomes  rotten  and  useless.  It  is  highly  expe- 
dient that  they  should  be  upheld  with  a  vigorous  hand. 
The  principle  on  which  they  are  supported  is  of  great 
antiquity,  and  deeply  radicated  in  the  general  maritime 
law,  from  which  it  has  been  transferred  into  the  law  of 
this  country.  When  the  master  cannot  procure  the  ne- 
cessary supplies,  on  the  personal  credit  of  himself  or  his 
employers,  there  can  be  no  doubt  that  he  is  at  liberty  to 
pledge  the  ship  itself,  by  way  of  security  to  the  lender, 
and  to  stipulate  for  the  payment  of  interest,  after  a  rate 

(1)  Abbott  on  Shipping,  127. 

(2)  Parmeterv,  Todkunierj  1  Camp.  541. 
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which,  in  cases  of  bonds  granted  under  other  circum^ 

stances,  would  be  deemed  usurious  "(1). 

No  original  This  species  of  pledge  or  lien  delegated  to  other  par- 

ti^n*YC8t^by "  *^®^»   and  termed  hypothecation,  must  not  however  be 

hypothecation,  considered  as  vesting  any  original  power  of  detention  in 

the  master  himself.    He  may  afford  to  others,  as  already 

observed,  full  security  on  the  ship  for  liabilities,  band 

fide  and  necessarily  incurred,  on  behalf  of  the  owners, 

whether  for  repairs,  for  necessaries,  or  even  for  salvage ; 

but  he  can  claim  no  lien,  in  his  own  personal  right,  for 

any  amount  due  to  himself  in  respect  of  such  expenses. 

No  usage  an-        Hence,  it  has  been  decided  that  no  usage  or  custom 

thorizes  actual  ^•i«  ^*  .i^«^i-  in 

lien  on  ship,  for  vests  m  ship  captaius  a  power  to  detain  their  vessels  tor 
wages,  repairs,  wages,  or  for  stores,  or  repairs,  purchased  or  effected  in 

England  (2). 
Nor  for  debts,  Nor,  have  they  any  actual  lien  for  money  expended, 
c.  incurre  on  ^^  Jebts  incurred  by  them  for  repairs  while  on  their 
voyage.  If,  observed  Lord  EUenborough,  C.  J.  (3),  the 
necessary  repairs  be  done  abroad,  the  master  may  hypo- 
thecate the  ship  for  them ;  and  it  is  his  own  fault,  if  he 
subject  himself  to  any  personal  liability,  which  he  may 
renounce.  It  is  said,  however,  that  because  he  may  hy- 
pothecate, he  may  acquire  a  lien  by  taking  upon  himself 
the  payment  of  the  repairs;  for  the  persons  to  whom 
he  hypothecates,  acquire  an  inchoate  lien  on  the  ship, 
inasmuch  as  they  are  entitled  by  suit  in  the  Admiralty 

(1)  Jn  re  "  The  Hero,'*  2  Dods.  130. 

(2)  WiVcina  v.  Carmiehael,  Dong.  97 ;  Biehardeon  r.  CampbeU,  5  B.  & 
Aid.  203  (note).  From  the  marginal  note  of  White  ▼.  Baring,  4  Esp.  Rep. 
22,  it  wonld  appear  that  if,  by  reason  of  their  contracts,  ship-captains  incur 
personal  responsibility  for  the  articles  furnished  for  the  ship,  they  thereby 
acquire  a  lien  on  the  goods,  as  well  as  on  the  freight,  co-extensive  with  their 
liability  to  the  ship's  creditors,  but  the  cause  was  settled  after  a  rule  for  a 
new  trial  had  been  moved,  and  the  determination  of  the  court  was  not  had 
upon  the  point ;  and  this  case  has  been  since  oyerruled  by  that  of  Smith 
▼.  Plummer,  1  B.  &  Aid.  575. 

(3)  Htmey  v.  Chriatie,  in  Chan.  13  Ves.  J.,  594,  and  afterwards  in  K.  B. 
9  East,  426,  overruling  Watkhuon  v.  Bamadiston,  2  P.  Wms.  367. 
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Court  to  acquire  possession  of  the  ship  itself.  But  it 
does  not  follow,  because  others,  through  the  master,  and 
though  his  hypothecation,  may  acquire  a  lien  on  the 
ship,  that  therefore  he  himself  has  such  a  lien.  As  to 
the  cases  in  equity,  they  cannot  be  considered  as  pro- 
fessing to  lay  down  any  such  rule  as  that  the  captain  has 
a  lien  on  the  ship  for  repairs  done  abroad  at  his  charge ; 
the  only  difference  between  repairs  done  here,  and  those 
done  abroad  is,  that  there  he  may  hypothecate,  and  here 
he  cannot.     Possessing  therefore  no  lien  on  the  ship,  Nor  on  freight 

,       V  .i  xi-      r    •    1-x  •     or  cargo  for  like 

he  has  necessarily  none  upon  the  freight  or  cargo   m  expenwi. 
like  cases,  as  the  lien  on  the  freight  and  cargo  is  conse- 
quential to  the  lien  upon  the  ship  (1). 

The  captain  or  master  may,  it  is  true,  exercise,  as  agent  lien  lies  on 
and  on  the  behalf  of  the  owner,  a  right  of  lien  upon  the  ^Kt  on  b«- 
merchandize  and  cargo  consigned  by  his  ship,  for  the  l^alf  of  owners, 
carriage  in  respect  thereof;  for  the  owner's  rights  are,  as 
regards  the  carriage,  co-extensive  with  that  of  a  common 
carrier,  and  any  part  may  be  detained  for  the  freight  of 
all  that  is  consigned  to  the  same  person — even  though 
some  part  may  have  been  pi:eviously  removed  into  a 
lighter  alongside  a  ship  which  has  been  sent  by  the  con- 
signee (2).  Such  right,  however,  extends  to  the  charges 
for  freight  only,  and  not  to  those  for  wharfage  (3).  Nor 
does  it  exist  except  in  those  cases  where  the  master  of 
the  vessel  has  a  power  to  receive  the  freight.  He  has  no 
prospective  lien  thereupon  so  as  to  insist  upon  payment 
to  himself  instead  of  the  owner;  although  a  payment  to 
him,  in  the  absence  of  any  notice  by  the  owner  to  the 
charterer  to  withhold  it,  would  be  a  good  and  valid  pay- 
ment (4),  /  r    n      SO     - 

(1)  Swiih  Y.  Plummer,  1  B.  &  Aid.  575. 

(2)  Ward  t.  Felton,  1  East,  506 ;  Soldergrten  v.  Flight,  cited  Hanton 
V.  Meyer,  6  East,  622.  ^^ 

(3)  Bishop  r.  Ware,  3  Camp.  360. 

(4)  Atkinson  ▼.  Cotesworth,  3  B.  &  C.  649  ;  5  D.  &  R.  552,  S.  0. 
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The  rights  and  powers  of  masters  and  owners  ot 
vessels,  and  the  obligations  attendant  upon  the  shipment 
of  goods,  have,  however,  been  sufficiently  discussed  in 
examining  the  privileges  and  responsibilities  of  carriers 
by  water. 
Hypothecation  The  power  of  owners  of  vessels  is  of  course  unre- 
of  shipsl^*"  stricted  by  the  limited  rules  applicable  to  masters. 
They  necessarily  possess,  inherent  to  their  ownership, 
the  right  of  pledging  or  mortgaging  their  vessels,  and  the 
mode  usually  resorted  to  for  this  purpose  is,  by  what  are 
Bottomry  or  termed  bottomry  or  respondentia  bonds,  a  species  of 
boniu****'****  security  that  originated  in  hypothecation,  and  under 
which  money  is  borrowed  for  the  purposes  of  the  voyage ; 
— the  keel  or  bottom  of  the  ship  being  pledged  as  se- 
curity for  the  repayment.  In  case  the  ship  be  lost  at 
sea,  the  lender  loses  also  the  whole  of  his  money,  but  if 
she  return  in  safety,  he  recovers  both  the  principal  lent, 
and  such  premium  and  interest,  however  usurious,  as 
may  have  been  agreed  upon.  And  this  is  allowed  to  be 
a  valid  contract  in  all  trading  nations,  for  the  benefit  of 
commerce,  and  by  reason  of  the  extraordinary  hazard 
run  by  the  lender.  In  such  case  the  ship  and  tackle,  if 
brought  home,  are  answerable  (as  well  as  the  person  of 
the  borrower)  for  the  money  lent.  But  if  the  loan  be 
not  upon  the  vessel,  but  upon  the  goods  and  merchan- 
dize, which  must  necessarily  be  sold  or  exchanged  in  the 
course  of  the  voyage,  then  only  the  borrower,  person- 
ally, is  bound  to  answer  the  contract ;  who,  therefore,  in 
this  case,  is  said  to  take  up  money  at  respondentia. 
These  terms  are  also  applied  to  contracts  for  the  repay- 
ment of  money  borrowed,  not  on  the  ship  and  goods 
only,  but  on  the  mere  hazard  of  the  voyage  itself;  as 
when  a  man  lends  a  merchant  <f  1000,  to  be  employed  in 
a  beneficial  trade,  with  condiikion  to  be  repaid  with  ex- 
traordinary interest,  in  case  such  a  voyage  be  safely  per- 
formed ;  which  kind  of  agreement  is  sometimes  called 
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fcenm  nauticum^  and  Bometimes  usura  jnariiima.  But 
as  this  gave  an  opening  for  usurious  and  gaming  con- 
tracts, especially  upon  long  voyages,  it  was  enacted  by 
the  statute  19  Geo.  2,  c.  37,  that  all  monies  lent  on 
bottomry  or  at  respondentia^  on  vessels  bound  to  or 
from  the  East  Indies,  should  be  expressly  lent  only  upon 
the  ship  or  upon  the  merchandize;  that  the  lender  should 
have  the  benefit  of  salvage ;  and  that  if  the  borrower 
had  not  an  interest  in  the  ship,  or  in  the  efiects  on  board, 
equal  to  the  value  of  the  sum  borrowed,  he  should  be  re* 
sponsible  to  the  lender  for  so  much  of  the  principal  as  had 
not  been  laid  out,  with  legal  interest  and  all  other  charges, 
though  the  ship  and  merchandize  were  totally  lost  (1). 

I  have  thus  far  stated  the  general  nature  of  this  kind 
of  security,  as  defined  by  Mr.  Justice  Blackstone,  inas- 
much as  it  had  its  origin  in,  and  in  its  nature  is  nearly 
allied  to,  that  of  hypothecation ;  but  it  is  not  my  inten- 
tion, nor  is  it  necessary,  to  enter  into  a  more  full  or  parti- 
cular elucidation  of  the  subject. 

The  nature  and  effect  of  such  bonds,  and  the  intereaHBREctof  bonds. 
of  the  parties  claiming  under  them,  must  always  depend 
upon  the  particular  form  of  the  instruments  themselves. 
No  prescribed  terms  are  essential  to  their  validity.  The  No  prescribed 
matters  usually  and  properly  expressed  are  the  circum-  ^™* 
stances  which  gave  occasion  to  the  loan — the  sum  lent — 
the  rate  of  interest  or  premium  agreed — the  name  and 
description  of  the  ship— the  voyage  to  be  performed — 
the  personal  obligation  of  the  borrower — the  assignment 
of  the  vessel  and  freight — and  the  contingency  on  which 
the  repayment  depends.  This  last  particular  seems  in- 
deed, in  the  case  of  bottomry,  altogether  indispensable ; 
because,  unless  it  be  expressly  stated,  or  can  be  fairly 
gathered  from  the  instrument,  that  the  lender  is  to 
take  the  sea  risks  of  the  voyage,  not  only  is  the  essence 
of  bottomry  wanting,  but  if  the  maritime  interest  be 

(1)  2  BU.  Com.  457.      ^ 
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charged,  tbe  contract  itself  is  usurious  and  void,  not 
only  as  a  charge  upon  the  ship,  but  as  a  personal  obliga- 
tion on  the  borrower  (1). 

The  terms  therefore  of  the  bond  will  regulate  each 
particular  case,  and  the  extent  and  limit  of  the  charge 
will  be  controlled  by  the  expressions  and  spirit  of  the 
instrument  alone.     An  instance  of  the  construction  of 
such  bonds  occurs  in  the  following  case  : — 
When  respon-       In  a  respondentia  bond,  the  condition  of  which,  after 
K^w*no°ri«ht   reciting  that  the  money  was  lent  upon  the  goods  laden  and 
to  lien  on         to  be  laden^  on  board  a  certain  ship,  on  her  voyage  out 
^^^'  and  home,  was,  that  if  the  ship  should  proceed  on  her 

voyage,  and  return  within  thirty-six  months  (the  dangers 
of  the  seas  excepted) ;  and,  if  the  borrower,  within  thirty 
days  after  her  arrival,  should  pay  to  the  lender  the  sum 
agreed  upon ;  or  if,  in  the  voyage,  or  within  the  thirty- 
six  months,  the  ship  should  be  lost  by  fire,  enemies,  or 
other  casualties,  the  borrower  should,  within  six  months 
after  such  loss,  pay  to  the  lender  a  proportionable 
average  on  all  the  goods  carried  out  and  acquired  during 
the  voyage,  which  should  be  saved,  then  the  obligation 
to  be  void ;  it  was  held,  that  this  was  no  more  than  a 
personal  obligation  from  the  borrower  to  the  lender,  and 
did  not  give  any  specific  pledge  or  lien  on  the  home 
cargo  or  the  proceeds  thereof  (2). 


SHIP-OWNERS. 

Owners  of  ships  The  owner  of  a  ship  (3)  retaining  the  possession  of  it, 
skm^LyeT*'  has  a  lien  on  the  cargo,  for  the  hire  of  the  ship,  under  a 
lien  on  caiigo    charter-party  (4) . 

forfreighty  &c. 

(1)  Law  Mag.  vol.  14,  p.  100 ;  2  Hag.  Adm.  Rep.  57* 

(2)  Busk  ▼.  Fearon,  4  East,  319. 

(3)  See  also  ante,  p.  287,  tit.  **  Common  Carriers  by  Water." 

(4)  Saville  y.  Campion,  2  B.  &  Aid.  503 ;    Tate  ▼.  Meet,  8  Taunt  280 ; 
and  s^  also  Trinity  Mouse  y.  Clark,  4  M.  &  S.  288. 
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A  vessel,  freighted  under  a  charter-party,  is  not  neces-  How  for  pos- 
sarily  transferred  from  the  possession  of  the  owner  to  J^^'bychar. 
that  of  the  freighter.    The  broad   principle    formerly  ter-party. 
maintained   that,  in  the  case  of  a  chartered  ship,  the 
charterer,  during  the  existence  of  the  charter-party,  was, 
to  all  intents  and  purposes,  the  owner  of  the  ship,  and 
that  therefore  when  goods  were  put  on  board  by  him  in 
that  character,  the  owner  had  no  legal  right  to  resume 
the  possession  of  the  ship,  until  the  goods  were  unloaded, 
and  had,  consequently,  no  right  to  detain  the  goods,  has 
been  much  narrowed  and  qualified  by  subsequent  deci- 
sions (1). 

Thus,  where  by  charter-party,  it  was  covenanted  that  Words  of  de- 
the  owner  should  receive  on  board  in  London,  all  such  ™!f  TJlTf-  •<. 

'  may  operate  as 

goods  as  the  freighter  should  think  fit  to  load,  and  pro-  an  actual  trana- 
ceed  therewith  to  Madras,  and  there,  after  delivering  her  ^^  pomeB- 
outward  cargo,  receive  from  the  freighter's  agents  a 
homeward  cargo,  and  deliver  the  same  in  London ;  and 
that  all  the  cabins  but  one,  which  was  reserved  for  the 
use  of  the  captain,  should  be  at  the  disposal  of  the 
freighter,  who  was  to  appoint  a  supercargo,  to  superin- 
tend the  stowage  of  the  goods — the  freight  to  be  paid  at 
so  much  per  ton  on  the  register-tonnage  of  the  ship — and 
the  captain  and  crew  to  be  employed  and  paid  by  the 
owner ;  it  was  held,  that  there  being  no  express  words  of 
demise  of  the  ship  itself  in  the  charter-party,  the  freighter 
did  not  thereby  become  the  owner  for  the  voyage ;  but 
that  the  possession  continued  in  the  owner,  and  that  he, 
therefore,  had  a  lien  upon  the  cargo  for  his  freight  (2). 

And  it  makes  no  difierence,  in  this  iespect,  if  the  No  distmction 
cargo  be  consigned  to  a  third  party.  Thus,  where  a  ship-  conrig^lto  a 
owner  had  agreed  with  another  person  by  charter-party,  third  party, 

(1)  See  Hutttm  y.  Bragg^  7  Taunt.  14  ;  2  Marsh,  339,  8,  C,  since  over- 
ruled, see  SaoiUe  v.  Campion^  2  B.  &  Aid.  503 ;  and  Ckristie  y.  Lfwis,  2 
B.  &  fi.  410 ;  5  Moore,  211,  8,  C. 

(2)  SavUle  ▼.  CampUm,  2  B.  &  Aid.  503. 
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to  convey  a  cargo  to  Calcutta,  and  to  deliver  a  retam 
cargo  at  the  East  India  Docks,  in  London,  for  certain 
freight  on  the  ship's  tonnage ;  the  last  payment  thereof 
to  be  made  by  bills  at  four  months,  on  the  arrival  of  the 
ship  in  the  Thames ;  and  the  latter  accordingly,  by  his 
agents,  put  goods  on  board  at  Calcutta,  and  consigned 
them  to  Messrs.  C.  &  Co.,   who    were   aware  of   the 
existence  of  the  charter-party,  and  the  ship-owner's  cap- 
tain signed  a  bill  of  lading,  according  to  which,  freight 
for  the  goods  was  expressed  to  have  been  paid  by  biUa 
on  London;  it  was  held,  that  notwithstanding  this  bill 
of  lading,  the  ship-owner  had,  as  against  Messrs.  C.  & 
Co.,  a  lien  on  the  goods  for  the  hire  of  the  ship,  under 
the  charter-party  (1).     In  both   these  cases,  possession 
was  virtually  in  the  owners  of  the  ships,  and  hence  they 
differ  from  those  cases  in  which  the  charterer  takes  the 
vessel  into  his  own  service,  and  agrees  to  pay  a  certain 
freight  for  the  use  and  hire  of  her.    The  principal  ques- 
tion to  be  considered,  therefore,  in  all  these  cases,  is  the 
effect  of  the  charter-party  in  divesting  or  continuing  the 
owner's  possession  of  the  ship ;  for,  as  in  all  other  in- 
stances, there  can  exist  no  lien  where  there  is  not  actual 
or  constructive  possession  of  the  cargo. 
Distiiiction  be-     The   proper  distinction  appears  to  be  between    an 
dem'^e*©?^    actual  demise  or  letting  to  freight,  and  a  bare  contract 
and  8  ban  con- or  covenant  for  the  stowage  of  goods;  and  the  cases 
tnujt  for  ftow-  jji^jieptQ  decided  in  favour  of  the  ship-owner  have  pro- 
ceeded on  the  assumption  that  the  possession  of  the  ship 
has  continued  in  the  owner  himself  (2). 
Wordflofde.        Mere  wordff  denoting  a  demise  of  a  ship  do  not  ne- 

mise  do  not 

(1)  Cofi^ton  ▼.  Colvin,  3  Bing.  N.  C.  17  ;  2  Hodges,  116,  S.  C. 

(2)  Tate  y.  Meek,  cited  Smnlle  t.  Campion,  2  B.  &  Aid.  503  ;  and  BoU- 
Hnek  ▼.  Infflu,  3  East,  380 ;  and  see  Luea9  ▼.  NocielU  (in  error),  4  Bing. 
729  ;  1  M.  &  P.  783  ;  2  Ton.  &  J.  304.  An  owner  of  a  ship,  notwithstand- 
ing he  has  let  her  ont  for  twelve  months,  by  charter-party  eomiiming  no 
temu  qf  conveyance  qfpoeeeeeion,  has  a  sufficient  possession  of  her  to  main* 
tain  trespass. 
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cessarily  preclude  a  contrary  conclusion,  if  a  more  necessariij 
limited  intention  can  be  inferred  from  the  charter-party.  JJ^J^^u^Jed 
Thus,  where  the  owner  of  a  ship  had  entered  into  a  construction, 
charter-party  with  a  freighter,  by  which  the  former 
**  granted  and  to  freight  Ut^^  and  the  latter  '^  hired  and  to 
freight  took"  the  ship,  for  a  voyage  out  and  home,  and  the 
owner  covenanted  that,  the  vessel  being  well  manned 
and  furnished,  as  is  usual  for  vessels  in  the  merchant 
service,  the  master  should  receive  on  board,  at  London, 
goods  to  be  sent  alongside  her  there  by  the  freighter, 
and  deliver  them  from  alongside  at  Newfoundland  to  the 
agents  of  the  freighter,  according  to  bills  of  lading ;  and 
such  cargo  having  been  discharged  there,  he  should  re- 
ceive other  goods  in  like  manner,  and  deliver  them  at 
Demerara,  and,  having  discharged  the  same,  should  re- 
ceive other  goods  there,  and  deliver  them  at  London, 
agreeably  to  bills  of  lading.  The  owner  also  agreed  that 
the  ship's  boats  should  assist  in  unloading  and  loading 
the  cargoes,  when  required  by  the  freighter,  provided  no 
impediment  was  thereby  to  be  made  in  carrying  on  the 
exclusive  duties  of  the  ship ;  in  consideration  whereof, 
the  freighter  covenanted  to  send  and  take  the  goods 
from  alongside,  and  to  pay  for  the  freight  and  hire  of 
the  vessel  for  the  voyage  £2600,  with  primage,  &c.,  one 
quarter  part  thereof  on  delivery  of  the  cargo  at  New- 
foundland, by  good  bills  at  60  days'  sight  on  London,  and 
the  remainder,  by  good  bills,  at  two  months^  date,  from 
the  day  of  the  ship's  report  inwards  at  the  port  of  London. 
The  voyage  was  performed,  and  goods  of  third  persons 
brought  from  Demerara,  under  bills  of  lading  deliver- 
able to  the  consignees,  on  payment  of  certain  specified 
freight  therein  mentioned,  which  freight  the  owner  re- 
ceived. Bills  of  exchange,  for  one  quarter'^s  freight, 
were  drawn  on  the  freighter  at  Newfoundland,  which 
were  afterwards  accepted  and  dishonoured  by  him,  and  no 
sum  or  bill  for  the  remaining  three  quarters'  freight,  per 
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charter-party 
oontain  no 
words  of  de- 
miae,  it  may, 
in  effect  be 
equivalent  in 
its  terms. 


charter-party,  was  given  or  tendered  to  him,  on  the  re- 
tarn  of  the  ship.  It  was  held,  that  taking  the  whole  of 
the  charter-party  into  consideration,  the  possession  of  the 
ship  did  not  pass  to  the  freighter,  hut  remained  in  the 
owner,  notwithstanding  the  words  of  grant  used  in  its 
commencement ;  and  that  the  mere  circumstance  of  his 
having  entered  into  an  agreement  with  the  charterer  as 
to  the  mode  by  which  he  should  be  paid  for  freight,  did 
not  divest  him  of  his  lien  on  the  cargo ;  and  it  made  no 
difference  that  he  had  delivered  the  homeward  cargo  to 
the  consignees,  and  received  the  freight  due  upon  the 
bills  of  lading,  which  was  different  from  that  due  upon 
And  though  the  the  charter-party  (1).  On  the  other  hand,  though  the 
charter-party  contain  no  words  of  actual  demise,  there 
may  be  stipulations  in  it,  equivalent,  in  their  effect,  to 
an  actual  parting  with  the  ship,  pro  hdc  vice.  Thus,  it 
has  been  held,  that  where  the  owners  of  a  ship,  by  deed, 
appointed  one  Betham  to  the  command  of  their  ship,  on 
a  voyage  from  London  to  Calcutta  and  back ;  the  latter 
loading  her  out  and  home,  and  guarahteeing  to  the 
owners  a  certain  amount  of  freight,  to  be  paid  monthly, 
and  secured  by  the  freight  bills,  which  were  to  be  made 
payable  to  certain  trustees  for  the  owners  and  Betham,  and 
transmitted  to  England,  but  retaining  the  surplus,  or 
making  good  the  deficiency;  and  the  owners  placing 
an  agent  on  board  to  superintend  the  management  of  the 
stores,  with  power  to  displace  Betham  and  appoint 
another  commander,  in  case  of  his  breaking  the  agree- 
ment on  his  part ;  it  yet  amounted  as  an  appointment  of 
the  freighter  to  the  legal  ownership  of  the  ship,  pro 
tempore^  and  he  alone  was  entitled  to  receive  the  freight 
for  the  carriage  of  the  goods  (2). 

(1)  Chriitie  ▼.  Lewis,  2  B.  &  B.  410  ;    5  Moore,  211,  8.  C,  s  oTermUng 
Huttfm  y.  Bragg  J  7  Taant.  14. 

(2)  Newberry  ▼.  Colwn  (m  errw),  1  Cr.  &  J.  192 ;  7  Bing.  190,  oyer- 
ruling  S,  C.  nom.  Cohm,  y.  Newberry^  8  B.  &  C.  163 ;  2  M.  &  R.  47. 
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The  grounds  on  which  it  was  attempted  to  establish 
the  possession  of  the  owners  were,  firsts  that  the  freighter 
was  appointed  to  the  command  of  the  ship  by  them; 
secondly^  that  an  agent  was  put  on  board,  by  the  owners, 
with  powers  inconsistent  with  Betham's  ownership;  and, 
thirdly,  that  the  owners  virtually  received  the  benefit  of 
the  homeward  freight,  by  the  transmission  of  the  freight 
bills  to  England. 

In  delivering  judgment,  Tindal,C.  J.,  observes,  "with  Appointment 
respect  to  the  first  objection,  it  is  almost  the  invariable  crew^  o^^er 
practice  and  usage,  that  the  owners  of  a  ship,  although  ^^  retention  of 
they  let  it  out  upon  freight  to  a  charterer,  do  themselves  *^^ 
appoint  the  captain  and  the  crew  ;  the  chartering  of  the 
ship  not  being  so  much  the  chartering  of  the  hull,  as  of 
the  ship  in  a  state  fit  for  the  purposes  of  mercantile 
adventure. 

"  The  second  objection  is  answered  by  the  fact,  that  the  Nor  the  ap- 
authority  of  the  agent  was  limited  to  the  superintendence  ^i^to'siiper- 
of  the  acts  of  Betham,  as  captain,  and  not  as  freighter;  intend  the  acti 
the  utmost  authority  given  to  the  agent  being  that  of^gu^h^jtarM- 
displacing  the  master  and  appointing  another,  in  case  ^  ^^J- 
Betham  should  be  guilty  of  a  breach  of  any  of  the  cove- 
nants or  agreements  on  his  part.     But  if  Betham  ceased 
to  be  master,  he  continued,  nevertheless,  by  the  terms  of 
the  charter-party,  to  be  the  freighter  of  the  ship,  posses- 
sing the  same  power  to  take  goods  on  board,  and  liable 
to  the  same  responsibilities,  on  the  one  hand,   to  the 
owners,  for  the  time- freight  for  which  he  had  contracted ; 
on  the  other  hand,  to  the  shippers  of  goods,  for  the  safe 
conveyance  of  the  goods  shipped. 

"  As  to  the  third  objection,  the  charter-party  gave  the  Nor  does  the 
owners  a  security  on  freight  bills  received  by  the  freighter,  ^J^J  jfji^^  ^ 
but  gave  them  no  direct  or  immediate  interest  in  the  security  for 
freight  earned,  the  whole  of  the  surplus  of  which  be-  tutea po«Mai-" 
lone:ed  to  Betham.     If  Betham  had  obtained  no  home- "^^^^  "^  ^« 
ward  cargo  from  Calcutta,  so  that  no  freight  bills  could 
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have  been  transmitted,  the  owners  would  still  have  been 
entitled  to  their  time-freight.  The  freight  earned  bj 
Betham  on  the  intermediate  voyage,  was  not  a  security 
to  the  owners ;  and  even,  in  the  homeward  voyage,  if 
the  ship  had  been  lost,  there  might  have  been  no  freight 
payable  to  the  freighter,  bat  still  he  must  have  made 
good  his  own  liability  to  a  monthly  freight,  for  the  nse 
and  hire  of  the  vessel." 

I  have  given  this  portion  of  the  judgment  at  some 
length,  as  explaining  the  mode  in  which  the  ownership 
may,  in  the  generality  of  cases,  be  tested.    Any  words  in 
the  charter-party,  plainly  showing  that  the  one  party  is 
to  give  up  to  the  other,  and  the  other  is  to  take  and  hold 
possession  for  a  limited  period,  will  necessarily  divest 
the  owner  of  possession  of  the  ship,  and  consequently  of 
any  right  of  lien  on  the  cargo  with  which  she  is  freighted. 
Power  of  lien    But,  though  the  owner  can  claim  at  law  no  right  of  lien 
•CTTed^brtcrms  "P^°  *^®  cargo  without  actual  possession  of  the  ship,  he 
of  the  charter-  may  reserve  to  himself  that  power  by  a  full  and  uneqai- 
poMidonbe    ^^^^^  declaration  of  intention  in  the  charter-party,  that 
parted  with,      he  shall  retain  the  right  of  lien  upon  the  lading  of  the 
vessel.     This  express  contract  renders  it  unnecessary  to 
inquire  in  what  relation  the  parties  have  placed  them* 
selves  by  the  other  provisions  of  the  charter-party.     It 
amounts,  in  fact,  to  a  covenant  on  the  part  of  the  char- 
terer that,  whatever  may  be  the  legal  operation  of  the 
charter-party,  as  between   themselves,    the  charterers 
possession   of  the  ship  shall  be  the  possession  of  the 
owner,  so  far  as  the  right  of  the  latter  on  the  cai^  is 
Resenration  of  in  any  way  concerned  (1).     And  if  such  lien  be  expressly 

ter%^it^^noT"  ^^®'*^®^  ^7  *  charter-party,  it  attaches  on  the  goods, 
defeated  by  as-  though  assigned  by  the  charterer,  previous  to  their  con- 
^^dTb'y  ^V^*  veyance.  Thus,  where  it  appeared  that  the  owner  of  a 
charterer.         ship  had  made  such  reservation,  and  the  charterer  had 

(1)  SmaU  r.  Moates,  9  Biog.  579  ;  2  M.  &  Scott,  674,  per  Tindai,  C.  J. 
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parcbased  the  goods  and  put  them  on  board,  and  subse- 
quently transferred  them,  with  a  stipulation  that  they 
should  be  conveyed  to  their  destination,  it  was  held,  that 
even  against  an  endorsee  of  the  lading,  they  were  subject, 
not  only  to  that  particular  freight,  but  to  the  ship-owner's 
lien  for  a  balance  due  to  him  under  the  charter-party, 
whether  possession  of  the  ship  was^  by  the  charter-party^ 
completely  out  of  the  ship-owner ^  and  vested  in  the  charterer 
arnot(\). 

But  no  lien  exists  by  the  usage  of  trade  in  respect  of  Noiienezutt 
unliquidated  damages.     For  instance,  where  the  freighter  5^' "^^jq**- 

'-    ,  ^®  ®  dated  damages. 

of  a  ship  covenanted  that  if  she  should  not  be  fully  laden, 
he  would  not  only  pay  for  the  goods  on  board,  but  for  so 
much  also,  in  addition,  as  the  ship  would  have  carried, 
for  which  he  had  before  stipulated  to  pay  freight  accord- 
ing to  different  rates  for  three  descriptions  of  goods; 
it  was  held,  that  the  ship-owner  bad  no  lien  upon  the 
goods  actually  on  board  for  the  amount  of  dead  weight ; 
in  other  words,  for  the  compensation  in  damages,  which 
he  was  entitled  to  for  the  freighter's  breach  of  contract 
in  not  putting  a  full  loading  on  board,  which  damages 
were  unliquidated  (2). 

Nor  will  a  mutual  obligation  in  a  penal  sum  on  the  Nor  for  breach 
parties,  the  ship,  the  tackle,  or  the  merchandize  con- 
signed, alter  the  rights  of  the  owner  in  this  respect,  so 
as  to  entitle  him  to  a  right  of  lien  on  breach  of  the 
covenants  contained  therein.  The  lieu  at  common  law 
exists  only  in  respect  of  the  freight  actually  earned  by 
the  arrival  of  the  goods  at  the  stipulated  place  of  des- 
tination. Covenants,  therefore,  for  demurrage,  or  for 
providing  a  full  cargo,  cannot  be  enforced  by  the  specific 
remedy  of  lien,  though  the  charter-party  contain  such 
penal  clause.  The  remedy  for  such  matters  rests  en- 
tirely in  covenant,  and  the  mere  penal  clause  will  not 

(1)  Small  y.Moatet,  9  Bing.  579;  2  M.  &  Scott,  674,  S.  C. 

(2)  Phillipa  v.  RodU,  15  East,  547. 
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extend  the  right  of  lien.     If  it  be  the  intention  to  create 
such  right,  it  must  be  by  express  provision,  that  the 
ship-owners  shall  have  a  right  to   detain    the  goods 
which  shall  be  brought  home,  until  all  their  demands 
under  the  covenants  are  satisfied,  inasmuch  as  a  lien 
may  be  extended,  or  wholly  excluded  by  particular  con- 
tract (1). 
Nor  for  freight     Nor  can  lien  be  maintained  for  a  sum  of  money  claimed 
b^S^irtre^"  to  be  due  in  respect  of  goods  which  are  put  on  board  in 
Undod  under    the  loading  port,  but  afterwards  relanded,  and  restored 
procen  of  Uw.  ^^  ^j^^  ^^^^  ^f  ^y^^  freighter,  under  process  of  law,  at  the 

loading  port,  not  being  freight  actually  earned  within  the 
terms  of  the  charter-party  (2). 
Nor  for  port-  So,  a  special  provision  in  the  charter-party  that  the 
S*S"iikJd"*  charterer  shall  pay  the  port  charges,  will  not  entitle  the 
owner  to  any  lien  in  respect  of  the  payment  of  them,  for 
they  are  not  in  the  nature  of  freight  (3),  unless  it  be  spe- 
cially stipulated  in  the  charter-party  that  the  owner  shall 
exercise  such  right  if  the  charges  be  not  paid  on  delivery 
of  the  goods.  His  remedy,  in  the  absence  of  such  stipu- 
lation, is  by  action  against  the  charterer  for  a  breach  of 
covenant  by  non-payment. 

A  contract  for  lien,  under  a  charter-party,  it  has  been 

shown,  cannot  be  defeated  by  a  sale  of  the  cargo  to  other 

Sab-freighten  parties,  SO  as  to  deprive  the  owner  of  his  lien ;  so,  sub- 

to'^imouM  f'^iS^^rs  are  subject  to  the  lien  of  the  ship-owner,  under 

of  their  freight,  the  contract  of  the  original  freighter,  to  the  extent  of 

their  freight,  though  the  ship  be  freighted  by  the  latter 


(1)  BirUy  y.  Gladtione,  3  M.  &  S.  205.  Lord  Ellenboroogh,  C.  J.,  in 
delivering  judgment,  observed,  that  whatever  benefit  was  to  be  derived  out 
of  such  a  covenant,  must  be  through  the  medium  of  a  court  of  equitj,  and  a 
bill  was  subsequently  filed  in  Chancery  to  obtain  a  declaration  tiiat  the  ship- 
owners were  entitled  to  a  lien  in  equity,  but  the  bill  was  dismissed  by  Sb 
W.  Grant,  M.  R.     See  2  Mer.  401. 

(2)  BirUy  V.  Oladttone,  ngfrh, 

(3)  Fmth  V.  Bait  India  C^M^pony,  4  B.  &  Aid.  630. 
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as  a  general  ship  (1).  And  even  if  the  charterer  be  in- 
debted to  his  agents  abroad,  who  purchase  goods  for  him, 
and  consign  them,  on  their  homeward  voyage,  to  other 
agents,  to  whom  he  is  also  indebted,  the  goods  will  still 
be  considered,  under  the  original  contract,  the  goods  of 
the  charterer,  and  remain  liable  to  the  full  lien  of  the 
owner,  under  the  charter-party  (2).  ' 

It  was  argued,  in  Faith  y.  Flast  India  Company  {3)y 
that  if  the  sub-freighters  had  paid  the  freight  in  advance, 
they  would  not  have  been  bound  to  have  paid  it  over 
again  ;  and  that  therefore  the  owner  could  not,  in  that 
case,  have  insisted  on  his  lien  :  but  this  point  seems  as 
yet  unsettled.  In  the  judgment,  Abbott,  C.  J.,  observes, 
'*  It  is  not  necessary  to  decide  what  effect  the  payment  of 
the  freight,  if  paid  before  the  goods  were  laden  on  board 
in  the  East  Indies,  would  have  had.  If  such  an  event 
had  happened,  which,  however,  is  not  very  probable, 
perhaps  the  owner's  lien  for  freight  might  have  been 
thereby  defeated/' 

The  ri&^ht  of  lien  attaches,  whether,  under  the  terms  of  Lien  sttaehei 
the  charter-party,  the  payment  of  freight  is  to  precede  ^^^  ^  frXht 
the  delivery  of  the  cargo,  or  the  payment  and  delivery  "to  precede  or 
are  to   be  concomitant  acts.     Thus,   covenants  by  the^thdeliveiyof 
owner  to  deliver  the  cargo  in  good  order  and  condition,  <^so; 
and  by  the  freighter  to  pay  freight  on  safe  delivery ^  partly 
in  cash,  and  partly  in  approved  bills  of  exchange,  at  four 
months'  date,  have  been  held  to  imply  concomitant  per- 
formance, and  to  entitle  the  owner  to  a  lien  on  the  cargo, 
till  he  was  satisfied  for  the  amount  of  freight  remaining 
due  (4).     So,  where  the  owner  covenanted  to  deliver  the  And  tui  bilU  of 
cargo  agreeably  to  bills  of  lading,  and  the   freighters  ^^"riycn  *? 

(1)  Faiih  y.  BoMi  India  Company,  4  B.  &  Aid.  630 ;  MiteheU  y.  Seaife, 
4  Camp.  298 ;  Paul  y.  Bireh,  2  Atk.  261. 

(2)  Faith  y.  Bast  India  Company,  4  B.  &  Aid.  630. 

(3)  4  B.  &  Aid.  630. 

(4)  Yaif  y.  Bailton,  8  Taunt.  293 ;  2  Moore,  294,  S.  C, 
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such  be  the  covenanted  to  pay  one-third  of  the  freight  in  cash  on 
mentagre^*  arHvaly  and  the  remainder  ow  delivery  of  the  carffOj  by 
upon.  gQ^  (^iiig  Qf  exchange,  at  four  months'  date ;  and  the 

captain  landed  the  goods  in  his  own  name,  and  offered 
them  to  the  freighter  at  one  delivery,  on  receiving  the 
stipulated  freight;  it  was  held,  that  the  owner  had  a 
lien  on  them  until  such  bills  of  exchange  were  produced 
by  the  freighter  (1). 

Again,  where  a  freighter  consigned  goods  to  certain 
parties  in  London,  under  an  arrangement  with  the  owner, 
that  he  would  pay  certain  tonni^e,  partly  in  cash,  when 
the  ship  should  be  reported  inward  at  the  Custom-house, 
and  the  remainder  by  good  bills^  payable  at  two  months 
after  date,  from  the  day  on  which  the  delivery  should  be 
completed ;  and,  at  the  same  time,  shipped  other  goods, 
in  his  own  name,  and  which,  by  the  bill  of  lading,  were 
to  be  delivered  on  his  paying  freight  for  the  same,  as  per 
charter-^party.  The  vessel  having  arrived  in  London,  the 
owner  delivered  the  goods  to  the  different  consignees,  on 
their  paying  freight  reserved  by  bills  of  lading,  at  a  less 
rate  than  that  stipulated  by  the  charter-party,  but  re- 
fused to  deliver  the  freighter's  cargo  without  payment  of 
the  freight  due  under  the  charter-party ;  and  it  was  held, 
that  he  was  entitled  to  detain  it  for  the  hire  of  the  ves- 
sel, as  the  delivery  of  the  goods  and  the  payment  of  the 
freight  were  concomitant  acts ;  and  that  if  the  master 
unshipped  the  whole  of  the  cargo,  the  delivery  wouM 
be  complete,  and  the  freighter  should  then  pay  and  de- 
liver bills  for  the  amount  of  the  freight,  as  stipulated  by 
the  charter-party  (2). 
No  lien,  if  But  where  the  freight  is  made  payable  by  bill  of 

iTaf^sUu^^da^*  lading,  according  to  the  terms  of  a  charter-party,  which 
stipulates  for  the  payment  at  a  certain  period  after  the 


(1)  Vatei  T.  Menneilf  2  Moore,  297. 

(2)  Tate  v.  Meek^  2  Moore,  278. 
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delivery,  according  to  the  general  principle  in  like  cases, 
the  owner  has  no  lien  on  the  freight  (1). 

So,  if  payment  is  to  be  made  by  the  delivery  of  good  if  bills  be  taken 
and  approved  bills,  and  the  owner  receive  a  bill  to  which  ft*ia  a^Un-    * 
he  objects,  but  afterwards  negotiates  it,  the  negotiation  q^bment  of 
amonnts  to  an  approval  of  the  bill,  and  a  relinquishment 
of  his  lien  on  the  goods  (2). 

But  where  the  party's  own  acceptances  have  been  taken  But  Uen  may 
generally,  or  even  bills  of  third  parties,  under  circum-  J^nourof  bau. 
stances  not  amounting  to  an  adoption  of  them  in  pay- 
ment, and  are  dishonoured  before  possession  of  the 
goods,  or  of  some  part  of  them,  has  been  relinquished, 
the  lien  revives  either  upon  the  whole,  or  such  as  remain 
undelivered,  as  the  case  may  happen  (3). 


8HIPXARPENTERS,  OR  SHIPWRIGHTS. 

The  right  of  a  ship-carpenter  or  shipwright  to  a  spe-  SMp-carpcnteri 
cific  lien  on  a  ship  for  repairs,  is  now  clearly  settled,  uenVnthip! 
although  formerly  the  dicta  upon  the  subject  may  have 
been  loose  and  inconsistent.  The  law  inclines  against 
general  liens,  but  considers  particular  liens  as  founded 
in  justice  and  favourable  to  trade.  Accordingly,  they 
have  not  been  confined  to  those  cases  alone  in  which  an 
obligation  is  created  by  law  to  do  the  act  from  which  the 
debt  to  be  secured  arises,  as  in  the  case  of  carriers  and 
innkeepers,  but  they  have  been  established  in  various 
other  trades,  in  which  they  have  been  questioned ;  and 
in  most  if  not  in  all  the  cases  in  which  the  existence  of  a 
general  lien  in  any  particular  trade  has  been  debated,  the 

(1)  Zjucm  y.  NoekeOi  (m  error),  4  BiDg.  729  ;  1  M.  &  P.  783 ;  2  You. 
&  J.  304. 

(2)  Homemih  ▼.  Farrm,  3  B.  &  Aid.  497. 

(3)  Mar§h  ▼.  Pedder,  257  ;  4  Camp.  257 ;  Smith  ▼.  Ferrtmd,  7  B.  &  C. 
19  ;  9  D.  &  R.  803,  8.  C. ;  Xobintim  y.  Read,  9  B.  &  C.  449  ;  atnmg  r. 
Hart,  6  B.  &  C.  160 ;  9  D.  &  R.  189,  8.  C 
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existence  of  a  particalar  lien  has  been  admitted  (1). 
Upon  this  principle  shipwrights  have  been  held  to  have 
a  lien  upon  ships  for  repairs,  if  actual  possession  be  re- 
tained and  the  money  for  the  repairs  be  due  (2).  The 
decision  of  Lord  Hardwicke,  when  the  point  was  brought 
under  the  notice  of  the  court,  though  he  there  decided 
against  the  existence  of  the  lien  (3),  is  perfectly  con- 
sistent with  such  acknowledged  right,  for  the  party 
claiming  the  lien  had  given  up  possession ;  and  his  Lord- 
ship appears  to  have  assumed  that  there  would  hare 
been  such  lien  if  the  ship  had  remained  in  possession  of 
the  shipwright. 
Debt  moft  ht  But  it  may  be  observed  that,  since  to  support  a  claim 
cu  be  cUdmed.  ^^^  H^T^y  the  debt  for  which  the  goods  are  detained  must 
be  due  at  the  time  when  the  lien  is  exercised,  it  is  clear 
that  a  lien  is  wholly  inconsistent  where  credit  is  given,  or 
where  there  is  an  usage  in  the  trade  equivalent  to  a  special 
agreement  to  give  credit ;  for  there  can  be  no  lien  without 
an  immediate  right  of  action  for  the  debt,  and  that  does 
Usage  to  ifire  not  accrue  till  the  period  of  credit  has  expired.  A  ship- 
▼aient  to?x-'  Wright  therefore  on  the  river  Thames  has  been  held  to 
press  contract,  have  no  lien  on  a  ship  taken  into  his  dock  to  be  repaired, 
without  an  express  agreement  for  that  purpose,  because, 
by  the  usage  of  the  trade,  the  credit  is  always  given  to 
the  owner  (4);  it  being  distinctly  proved,  in  that  case, 
that  unless  an  express  stipulation  was  entered  into  by 
the  parties  for  a  ready  money  payment,  credit  was  always 
given ;  the  period  of  such  credit  varying  according  to 
the  different  trades  in  which  ships  were  employed. 
''  This  being  the  invariable  usage,"  Lord  Ellenborougb 
observed,  '*  I  must  consider  it  as  the  basis  of  the  contract 

(1)  Bs  parte  Deeie,  I  Atk.  22S. 

(2)  Franilm  y.  Hbner,  4  B.  &  Aid.  341 ;  ex  parte  Blamd,  2  Rose,  91. 

(3)  Bx  parte  Shank,  1  Atk.  234 ;  and  see  per  Lord  Mansfield,  in  IFt/- 
▼.  Carmiekael,  Dougl.  97. 

(4)  Raitt  y.  Mitchell,  4  Camp.  146. 
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between  these  parties;  and  tfaeir  respective  rights  and 
liabilities  are  precisely  the  same  as  if,  without  any  usage, 
they  had  entered  into  a  special  i^reement  to  the  like 
effect."  His  Lordship  also  added,  ^*  I  do  not  say  that  a 
shipwright  has  not  a  lien  on  a  ship  in  his  dock,  where  he 
is  to  be  paid  in  ready  money  as  soon  as  the  repairs  are 
finished  ;  on  the  contrary,  I  am  inclined  to  think  that  he 
has  a  lien  like  other  artificers :"  and  this  point,  though 
not  then  the  question  immediately  before  the  court,  has 
since,  as  we  have  seen,  been  decided  accordingly. 

But  an  engagement  by  a  shipwright  to  put  a  ship  into  Agreement  to 
thorough  repair^  does  not  necessarily  infer  that  he  shall  ^korfnMhr9' 
complete  the  work  before  he  can  require  payment  oipo»r6otnnot 
any  sum.    Thus,  where  a  ship  outward  bound  with  goods,  f^^e  worlT 
being  damaged   at  sea,  put  into  a  harbour  to  receive  v^^j  doDc. 
certain    repairs   which  had   become  requisite   for    the 
continuance  of  her  voyage,  and  a  shipwright  was  en- 
gaged, and  undertook  to  put  her  into  thorough  repair, 
but,  before  this  was  completed,  required  payment  for  the 
work  already  done,  without  which  he  refused  to  proceed, 
and  the  vessel,  consequently,  remained  in  an  unfit  state 
for  sailing,  it  was  held,  that  the  shipwright  might,  not- 
withstandingy  maintain  an  action  for  the  work  already 
done,  though  the  repairs  were  incomplete,  and  the  vessel 
was  actually  thereby  prevented  from  continuing  her  voy- 
age, at  the  time  when  the  action  was  brought  (1). 

A  shipwright  who  has  once  parted  with  possession  Parting  with 
of  the  ship,  or  has  worked  upon  it  without  taking  pos-  ^^J^en? 
session,  and  a  tradesman  who  has  provided  ropes,  sails, 
provisions,  or  other  necessaries  for  a  ship,  are  not  by  the 
law  of  England  preferred  to  other  creditors,  nor  have 
they  any  particular  claim  or  lien  upon  the  ship  itself  for 
the  recovery  of  their  demands  (2). 

(1)  Sob€rt$  y.  Haveloek,  3  B.  &  Ad.  404. 

(2)  Bwpmrtt  HiU,  1  Mad.  61 ;  Hoare  y.  CUmeni,  2  Show.  338 ;  J^Mtm  y. 
BaiUm,  1  Salk.  34. 
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Not  80,  merely  But  a  ship-builder  who  gave  to  a  person,  with  whom 
toJte^o78U^*  he  had  contracted  to  build  a  ship,  shortly  before  the 
register.  actual  Completion  of  her,  the  builder's  certificate,  re- 

quired by  the  register  act,  in  order  that  his  customer 
might  obtain  a  certificate  of  registry  in  his  own  name 
(and  which  certificate  was  duly  obtained),  was  held 
thereby  not  to  hare  lost  his  right  to  retain  the  posses- 
sion, until  the  residue  of  the  stipulated  price  was  paid, 
though  he  had  thereby  vested  the  general  property  of  the 
ship  in  his  customer  (1). 


SEAMEN,    MARINERS,   &c. 

Seamen,  &c.         Pcrsons  having  earned  wages  in  the  navigation  of  a  ship, 

entitled  to        ^^^  allowed  a  lien,  or  specific  remedy  in  rem.  for  their  re- 
remedy  m  rem,  .       .       i 
against  ship,     muneration.    The  presumption  is,  that  seamen  who  con- 
tract with  the  master,  contract  with  him  on  the  credit  of 
the  ship;  whereas  the  master,  who  contracts  with  the 
owners,  is  presumed  to  trust  to  their  personal  credit  (2). 
The  case  of  the  captain  has  been  distinguished  in  this  re- 
spect, from  that  of  all  other  persons  belonging  to  the  ship, 
and  the  rule  of  law  has  its  foundation  in  policy,  and  the 
benefit  of  navigation,  for,  as  the  ships  may  be  making 
profit  and  earning  every  day,  it  might  be  attended  with 
great  inconvenience,  if,  on  the  change  of  a  captain  for 
misbehaviour,  or  any  other  reason,  he  should  be  entitled 
to  keep  the  ship  till  he  is  paid  (3). 
Payments  by        Payments  by  ship-agents,  under  the  authority  and  order 
'b^^adreco'-    ^^*  foreign  court,  comprising  the  wages  of  seamen,  have 
nizedbythe     been  Consequently  recognized  by  the  courts  here,   on 
mnnd  of  Ucn^  ^^®  ground  of  such  acknowledged  right  of  lien ;  while  on 
of  seamen.       the  other  hand,  the  right  of  the  ship-captain  in  respect 

(1)  Woodi  ▼.  RuueU,  5  fi.  &  Aid.  942. 

(2)  Abbott  on  Shipping,  476. 

(3)  WilkhuY.  CarmiehMl,  Dong,  101,  per  Lord  MwaSeld,  C.  J.  i  C%  ▼. 
8nelgra9e,  I  Lord  Raym.  577. 
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of  lien  has  been  expressly  negatived.  Thns,  where  a 
ship, -on  her  arrival  at  Leghorn,  was  attached  to  answer 
the  claim  of  certain  merchants  in  London,  for  compensa- 
tion on  account  of  her  not  having  carried  a  quantity  of 
tobacco  to  Rotterdam,  agreeably  to  bills  of  lading ;  and 
the  ship-agents  having  been  obliged  to  give  security  to 
answer  the  claim,  and  afterwards,  under  the  sentence  of 
the  court,  to  pay  the  amount, — paid  also  a  certain  sum 
for  the  salvage  of  the  ship,  she  having  been  driven  on 
shore  in  a  gale  of  wind,  before  she  was  taken  possession 
of  by  them,  and  also  other  sums,  in  pursuance  of  an 
order  of  the  court,  for  the  wages  of  the  captain  and  the 
crew,  for  butcher's  and  ship-chandler's  accounts,  and 
sundry  ship  disbursements ;  the  court  here  was  clearly  of 
opinion  that  the  money  paid  under  the  attachment,  the 
salvage,  and  the  mariners'  wages,  was  a  lien  on  the 
ship,  but  that  the  captain's  wages,  and  other  disburse- 
ments were  not  so,  and  that  the  owners  ot  the  ship  were 
therefore  entitled  to  deduct  the  former  sums  from  the 
proceeds  of  the  sale(l). 

Lastly,  the  proceeds  of  any  sale  of  a  ship,  while  re-  Ship  or  pi-o- 
maining  in  court,  or  the  ship  itself,  may  be  attached  by  ^^hed^by^* 
process  out  of  the  Court  of  Admiralty  in  order  to  enforce  Court  of  Admi- 
recovery  of  seamen's  wages  (2).  ^* 

(1)  Richardstm  y.  Campbell,  5  B.  &  Aid.  203  (note). 

(2)  Abbott  on  Shipping,  474. 
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CHAPTER    XIX. 


BANKERS. 


BaDken'  lien  is  Thb  lien  of  bankers  attaches  generally  upon  all  bills 
nl  baJancr**"  ^^^  Other  securities  of  their  customers  in  hand  (1),  un- 
upon  all  seen-  less  there  be  circumstances  to  show  that  they  hare  re- 
"  ^*  ceived  them  under  special  arrangement,  excluding  the 

Except  when    application  of  the  common  rule.     As,  for  instance,  where 
•p«Saipurooio.  bankers,  being  in  advance  to  their  employer,  to  the 
amount  of  £1500,   receive   from  him    securities  as  a 
pledge  for  £1000  only,  no  lien  exists  upon  such  secu- 
rities for  any  further  sum  than  the  particular  amount 
General  rale,    specified  (2).     *f  It  is  very  proper,^  observed  Lord  Ken- 
yon,  ^*  that  there  should  be  a  known  rule  to  govern  the 
conduct  of  all  persons  of  this  description,  whose  deal- 
ings are  very  extensive ;  and  that  rule  is,  that  no  person 
can  take  any  paper  securities  out  of  the  hands  of  his 
banker  without  paying  him  his  general  balance  ;  unless 
such  securities  be  delivered  under  a  particular  agree- 
ment which  enables  him  to  do  so^'  (3). 
Billa  paid  gene-     Where  a  customer   lodges  bills  of  exchange   in  the 
puJito'pw-'    hftn<ls  of  his  bankers  generally,  and  on  an  advance  of 

(1)  Dmrii  y.  Bow$ker,  5  Tenn  Rep.  4S8 ;  Scott  ▼.  F^rtmklm,  15  East, 
428 ;  Jourdmne  y.  Ltfevre,  I  Eip.  Rep.  66 ;  Bolton  y.  Puller,  I  Boa.  &  PoL 
546 ;  Oilet  y.  Perkim,  9  East,  13.  In  the  latter  caae,  Lord  EUenboroofl^, 
C.  J.y  obseryes, ''  that  the  only  difference  between  the  practice  stated  of 
London  and  country  hankers  in  this  respect  is,  that  the  former,  if  oyerdnwn, 
haye  a  lien  on  bills  deposited  with  them,  though  not  endorsed ;  whereas, 
country  bankers,  who  always  take  the  bills  endorsed,  haye  not  only  a  li«n 
upon  them  if  their  account  is  oyerdrawn,  but  haye  also  their  legal  remedy 
npon  the  bills  by  the  endorsement." 

(2)  Vanderiee  y.  WiUU,  3  Bro.  C.  C.  21. 

(3)  Dam  y.  Bowiher,  5  Term  Rep.  488. 
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money  to  him  by  the  latter,  he  applies  it  to  the  discount  ticnUr  account 
of  such  of  the  bills  as  happen  to  be  nearest  in  value  to  datel^!^^ 
the  sum  advanced,  without  any  special  agreement  to 
that  effect,  it  is  no  invalidation  of  the  bankers*  general 
lien  upon  all  other  bills  in  their  hands,  but  they  may 
retain  them  in  order  to  secure  the  payment  of  their 
general  balance  (1). 

The  agent  of  bankers  at  a  branch  bank  has  a  lien  on  lien  of  an 
the  funds  in  hand  to  the  amount  due  to  him  from  his  Sunken  at  a 
principals.  But,  where  London  bankers,  having  a  branch  bank, 
branch  bank  at  Edinburgh,  stopped  payment  on  the 
2nd  of  January,  and  wrote  to  their  agent  there,  appris- 
ing him  of  the  fact,  and  directing  the  business  of  the 
bank  to  be  discontinued ;  and,  on  the  4th  of  January, 
before  the  notice  reached  the  agent,  a  party  paid  into  the 
bank  a  sum  of  money,  in  notes  and  cash,  to  be  remitted 
to  the  house  in  London;  but  after  the  news  reached 
Edinburgh,  and  whilst  the  notes  were  still  in  the  agent's 
possession,  gave  him  notice  not  to  part  with  them,  and 
they  consequently  remained  in  the  agent's  hands  till  the 
26th  of  January,  when  a  fiat  issued  against  the  bankers 
in  London ;  it  was  held,  that  the  assignees  were  obliged 
to  refund  the  sum  to  the  party  who  remitted  it,  although 
the  agent  had  been  permitted  to  retain  it  in  his  hands  in 
part  satisfaction  of  his  general  lien  (2). 

Alien  may  also  exist  under  agreement,  in  favour  of Ofjoint-ttock 
the  general  body  of  proprietors  of  a  bank,  upon  the  stock  p*ny*]^-|^g"' 
or  shares  of  individual  shareholders ;  but  this  right  is  shareholden. 
generally  reserved  by  the  express  terms  of  the  deed  of 
settlement,  under  which  the  company  or  partnership  is 
established. 

Nor  will  the  bankruptcy  of  the  shareholder  prevent  lien  on  aharea 
the  operation  of  the  lien  upon  his  shares  where,  under  ?oi^J||jJ^^"* 

such  arrangement,  the  certificates  of  his  ownership  are  bank,  acquired 

» 

(1)  DovM  y.  Bowiher,  5  Term  Rep.  48S. 

(2)  Bxpmi9  Cwmmgkmur  rt  M^berl^,  3  Deac.  &  Chit.  58. 
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under  deed  of  permitted  to  remain  in  his  possession.     By  a  danse  in 
aflfectS*by  ^.  the  deed  of  settlement  of  a  banking  company,  it  was  sti- 
session  of        pulated,  that  the  company  should  have  a  lien  on  the 
bankruptc^y.  °  shares  of  such  proprietors  as  were  customers  and  indebted 
to  the  bank,  and  that  no  share  should  be  transferred 
without  the  consent  of  the  directors ;  and  an  abstract  of 
these  provisions  was  endorsed  on  the  certificate  of  the 
share  held  by  each  proprietor.    A  bankrupt,  at  the  time 
of  his  bankruptcy,  was  the  owner  of  thirty  of  these  shares, 
and  had  in  his  possession  the  certificates  of  ownership 
thus  endorsed,  being  then  largely  indebted  to  the  bank 
for  advances ;  it  was  held  that  these  shares  did  not  pass 
to  the  assignee  under  the  clause  of  reputed  ownership  in 
the  bankrupt  act,  so  as  to  defeat  the  lien  of  the  bcmk, 
which  had  been  provided  for  in  the  deed,  for  the  certifi- 
cates themselves  bore  upon  their  face  evidence  of  the 
conditions  under  which  they  were  held,  and  could  not 
have  been  disposed  of  by  the  bankrupt,  without  convey- 
ing the  knowledge  of  such  fact  to  the  party  to  whom  he 
might  have  assigned  them  (1). 
Right  of  action     Besides  the  bare  right  of  lien  in  favour  of  bankers 
by  bankers  in    ^jj^  hsYe  discounted  bills  for  a  customer,  or  accepted 

respect  of  ne-  ^  '  * 

gotiabie  securi-  them  for  his  accommodation,  they  possess  moreover, 
Uen.       "      ^^^^^  payment,  a  right  of  action  on  all  negotiable  secu- 
rities belonging  to  their  customers,  which  may  come 
Bare  offer  by     subsequently  to  their  hands  (2).     Nor  will  an  offer  by  the 
customer  to      customer,  to  discharge  the  balance,  unaccompanied  by 
lance,  will  not  an  actual  tender,  defeat  such  action.    Thus,  where  the 
broT*!^*^'*     assignees  of  a  banker,  after  his  bankruptcy,  sued  the 
banker  on  the  drawer  of  oue  of  the  retained  securities,  made  payable  to 
securities.        ^iie  bearer,  who  defended  the  action,  on  behalf  of  the 
customer,  it  was  held,  that  they  might  recover  against 
such  drawer  the  amount  of  the  balance,  notwithstanding 
an  offer  made  to  the  assignees,  on  behalf  of  the  cus- 

(1)  Ex  parte  Pim/,  4  Deae.  &  Chit.  160. 

(2)  Boliand  ▼.  BfffroMf  R.  &  M.  271. 
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tomer,  before  tfae  action  brought,  that,  though  he  was 
not  aware  of  the  exact  balance,  if  any  were  due,  he 
was  ready  to  pay  it,  on  receiving  back  the  security; 
for  this  was  no  tender  of  the  balance  to  defeat  the 
action  (1). 

And  in  an  action  brought  by  bankers,  as  the  holders  May  recover 
of  collateral  securities  for  value,  it  was  held  by  Lord  to^J^^^iul 
EUenborough,  that  they  might  recover  against  the  ac- though  the 
ceptor  of  an  accommodation  bill,  although  the  party  politedhave  rc- 
who  deposited  the  bill,  had  it  in  his  hands  when  it  became  ceWed  satisfac- 

tint!     ffJLtH 

due,  and  had  received  satisfaction  from  the  drawer  (2).     drawer. 

Neither  is  the  right  of  bankers  to  retain  the  negotiable  Right  to  retain 
securities  of  a  customer  affected  by  the  fact  that,  in  the  »o'  »ffec*«d  by 

•^  '  coBtomer  har- 

subsisting  state  of  accounts  between  the  parties,  there  ing  balance  in 
may  be  a  balance  due  to  the  customer  of  a  sum  not  equal  cJJUa  to^ny'™' 
to  the  amount  of  any  one  of  the  securities  retained,  and  one  of  securi. 
the  court,  under  such  circumstances,  has  refused  to  ap-  **"  "***"   ' 
propriate  such  surplus  to  any  one  of  the  bills,  in  reduc- 
tion of  the  claim  of  the  bankers  suing  any  of  the  parties 
to  the  bill  (3),  for  bankers  who  stand  in  this  relation  to 
a  customer,  having  such  lien  upon  any  securities  of  that 
customer  which  may,  in  the  ordinary  course  of  business, 
be  placed  in  their  hands,  have  a  right  to  retain  them  to 
countervail  the  liabilities  they  have  so  incurred  on  his 
behalf,  till  those  liabilities  have  ceased  (4). 

The  eeneral  principle  is  however  applicable,  that  the  Possession  of 

r  «  ^/^  -x-       -Li.  *   •      J  A  u  K         bUls,  &c.  must 

possession  of  the  securities  thus  retained  must  have  been  havebeenright- 
acquired  by  right,  for  bankers  have  no  lien  on  muni-  f^j  obtained. 
ments,  papers,  or  securities  casually  left  in  their  bank, 
after  refusal  to  advance  money  on  them  as  a  security  (6). 

Nor  can  they  retain  the  bills  of  a  principal  under  a  No  lien  vesto 

(1)  Seoti  T.  FrankliM,  15  East,  428. 

(2)  Bo9imquet  y.  Dudnuoif  1  Stark.  Rep.  1. 

(3)  Bolland  v.  Bygrave,  R.  &  M.  271. 

(4)  Ibid,  per  Abbot,  C.  J. 

(5)  Lhcm  v.  Datrtm,  7  Taunt.  278  ;  1  Moore,  29,  8.  C. 
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onbiiUofprin-  pledge  made  by  an  agent,  if  at  the  time  they  are  aware, 
b  ^ef  'nt'^f*'  ^^^^^^  by  *1*®  endorsement  or  otherwise,  that  they  are  the 
bankers  have    property  of  the  principal  (1),  for  there  exists  a  distinc- 

such^factT       ^^^^  ^^  ^b^®  respect  between  an  actual  deposit  by  way  of 

security,  and  a  delivery  by  way  of  discount. 
Negotiable  bills  The  deposit  of  negotiable  bills,  where  bankers  are 
abf*^*^*lf*^"*'  unaflFected  with  any  knowledge  that  they  are  the  property 
of  another,  stands  upon  different  ground,  and  the  bills 
are  available  not  only  by  the  bankers  themselves,  but  by 
third  parties  to  whom  they  may  be  transferred  as  security 

And  may  ht  ^^^  *  ^^^^  ^^^  ^^"^  *1^^  bankers  (2) ;  for  whatever  may  be 
pledged  or  dis-  the  terms  upon  which  bills  are  remitted  to  bankers  with 
bankers.  ^^  endorsement,  they  so  far  differ  from  goods  in  the 

hands  of  a  factor,  that  the  bankers  may  pledge  or  dis- 
count them,  and  the  money  received  upon  them  having 
no  earmark,  cannot  be  recovered  by  the  remitter  after 
the  bankers'  bankruptcy,  though  against  the  faith  of  the 
agreement,  but  the  remitters  must  come  in  as  general 
Bat,  if  undue  creditors  (3).  But  if  bills  have  been  remitted  by  a  country 
or  unapplied,    bank  to  their  bankers  in  London,  and  on  the  bankruptcy 

must  be  re-  ,  ... 

stored  to  re-  of  the  latter,  remain  in  their  hands  undue  or  unapplied 
mi^r,  subject  according  to  the  authority  given ;  or  if  they  come  sub- 
sequently into  the  hands  of  the  assignees  and  the  pro- 
ceeds be  received,  they  must  be  restored  or  paid  over  to 
the  remitters,  on  the  acceptances  on  their  account  being 
taken  up, but  subject  to  the  bankers'  lien  for  their  balance; 
for  by  the  contract,  they  remain  the  property  of  the  re- 
mitters in  the  hands  of  the  bankers,  as  agents  for  a 
particular  purpose,  viz.,  to  hold  until  due,  and  to  receive 
the  proceeds. 
On  bankruptcy     On  the  bankruptcy  of  bankers,  all  securities  obtained 

d^d^^  M^  ^y  *^^"^»  *°^  ^^^  ^^S^^  ^^  ^*^°  thereupon,  descend  to 
signees.  their  assignees,  nor  can  they  defeat  their  benefit  to,  and 

(1)  Tnuttel  y.  Barandon,  S  Taunt.  100. 

(2)  CoUm$  T.  Martin,  1  Bos.  &  Pul.  648. 

(3)  Bspart€  Peai9,  19  Yes.  J.  25 ;  1  Rose,  232,  S.  C. 
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remedy  under  them,  by  giving  them  ap  to  the  customer 
in  contemplation  of  bankruptcy  (I). 

Subject,  however,  to  this  lien,  all  bills  and  securities  Snlgect  to  u«n» 
i.  1  .  .  .      .11^      f  1      1  biiJs  &c.  ro- 

of the  customer  s,  remaining  in  the  bankers  hands  un- main  the  pro- 
paid  or  unsatisfied,  are,  and  continue  to  be,  the  property  ^^^^  ^^  ^^^' 

incn* 

of  the  customer,  and  on  the  bankruptcy  of  the  bankers, 
the  Court  of  Review,  upon  petition,  will  order  their 
assignees  to  give  them  up,  upon  the  customer's  satisfy- 
ing the  lien,  and  giving  a  sufficient  indemnity  as  to  any 
acceptances  the  bankers  may  be  under  to  him  (2) ;  and 
the  circumstance  of  the  bills  being  endorsed  or  not, 
makes  no  difference  (3). 

And,  meanwhile,  during  the  detention  by  bankers,  as  Court  will  or- 
a  lien,  of  articles  (being  heir-looms),  the  court  will,  on  of  articles  de- 
motion, order  inspection,  if  such  inspection  be  essential  t*io«d>  if  heir- 
to  the  furtherance  of  a  bill  of  discovery  which  may  have 
been  filed ;  but  the  convenience  of  the  bankers  will,  at 
the  same  time,  be  consulted  by  the  court  (4). 

The  claim  of  lien  will  not  be  allowed  where  long  and  Acts  iDoonrif- 
continued  acts,  inconsistent  with  the  right,  afford  a  pre-  J^°^  rebut^'pre^ 
sumption  that  it  never  had  existence.    A  debenture  for  samption  in 
a  tontine  annuity  was  deposited  by  a  party  (who  after- 
wards died  intestate)  with   his  bankers,  one  of  whom 
received  the  dividends  and  placed  them  to  the  credit  of 
the  intestate's  account.    The  intestate  died  in  1801,  and 
a  commission  of  bankruptcy  issued  against  the  bankers 
in  1810,  notwithstanding  which,  the  same  partner  con- 
tinued to  receive  the  dividends,  and  pay  them  to  the 
widow  of  the  intestate,  up  to  the  period  of  his  own 
death,  which  happened  in  1822.     Some  time  afterwards 

(1)  WUion  T.  Baifour,  2  Camp.  579. 

(2)  B»parU  Buekman,  1  Rose,  2S0  ;  tx  parte  Ho\fwd^  2  Rom,  162 ; 
•»  parte  Leedi  Bank,  I  Rose,  254 ;  ex  parte  Wakefield  Bank,  1  Row, 
M3  I  ex  parte  Soltere,  I  Rose,  155 ;  IS  Yes.  J.  229,  8.  C. 

(3)  Bx parte Twofood,  19yes.  J.  229;  Zink  v.  Waiker,  2  Wm.  HI.  1154. 

(4)  Bxrl  qfMaeeleefield  y.  Jkmiee,  3  Ves.  &  B.  16. 
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the  assignees  of  the  bankers  claimed  a  lien  on  the  deben- 
ture for  a  debt  due  from  the  intestate  to  the  banking 
house ;  but  it  was  held  that  after  so  long  an  abandon- 
ment of  any  claim  of  lien,  the  assignees  could  not  then 
support  it  (1). 


CHAPTER  XX. 

VENDORS  AND  PURCHASERS  OF  CHATTELS  PERSONAL. 

General  right  The  general  rights  and  remedies  of  vendors  of  chattels 
personal  are  more  commonly  exercised  under  the  doc- 
trine of  stoppage  in  transitu,  than  under  that  of  lien,  and 
are,  therefore,  treated  of  and  defined  with  greater  particu- 
larity in  a  subsequent  portion  of  the  book,  than  is  deemed 
necessary  in  this  place.  It  is  obvious,  however,  that  oc- 
casions must  sometimes  arise  before  the  goods  sold  have 
been  dispatched  out  of  the  vendor's  possession,  when  the 
remedy  available  is  peculiarly  that  of  lien.  Notwith- 
standing a  previous  sale,  a  special  property  in  the  articles 
sold  continues  in  the  vendor,  until  such  time  as  the  pur- 
chaser pays  or  tenders  the  price  agreed  upon  (2).  The 
contract  meanwhile  remains  ambulatory,  vesting  in  the 
purchaser  a  general  property,  but  enabling  the  seller  to 
secure  his  demand  by  retention  of  the  articles  sold. 

Part  payment        Part  payment,  it  has  been  decided,  will  not  take  the 

of  lien  *^  "***^  ^*®^  ^"^  ^^  ^^^  general  rule.  Such  exception ,  as  observed 
in  an  earlier  page,  would  operate  as  a  virtual  abrogation 
of  the  rule  itself,  since  every  payment,  however  small, 
by  way  of  earnest,  would  thus  prevent  its  application  (3). 

(1)  Rr  parte  Douglaa,  3  Deac.  &  Chit.  310. 

(2)  Mdmm  v.  Lickbarrowt  2  Term  Rep.  63 ;  1  H.  Bl.  357 ;  and  6  East, 
21 ;  and  see  2  Bl.  Com.  448  ;  Feite  v.  Wray,  3  East,  93. 

(3)  Hodffton  T.  Lojff  7  Term  Rep.  445,  per  Lord  Keuyon,  C.  J.  ;  Himde 
T.  Whiiehouse,  7  East,  571 ;  Howes  v.  Watson,  2  B.  &  C.  542  ;  4  D.  &  R. 

22,  s.  a. 
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Nor  is  the  delivery  of  a  portion  of  the  goods  sold  suffi-  Nor  part  deli- 
cient  to  divest  the  lien  of  a  vendor  on  the  remainder  tSJg^goia!  *'" 
undelivered,  unless  such  delivery  be  made  in  the  pro- 
gress of,  and  with  a  view  to  the  delivery  of  the  whole, 
on  the  ground  that  neither  before,  nor  at  the  time  of  the 
delivery^  there  had  been  any  intention  to  separate  part  of 
the  cargo  from  the  rest(l).  For  where  an  intention  is 
manifest  that  part  may  be  separated  from  the  residue, 
possession  of  part  only  will  not  divest  the  vendor's  lien 
on  the  remainder  (2).  And  it  is  no  waiver  of  a  condition 
that  the  vendor  shall  be  paid  for  goods  on  delivery,  that 
he  allows  the  purchaser  to  carry  away  part  of  them  with- 
out payment.  It  amounts  only  to  a  dispensation,  pro 
tantOy  and  the  vendor  continues,  notwithstanding,  en- 
titled at  any  time  to  stand  on  his  rights  as  they  were 
originally  established  by  the  contract  of  sale  (3). 

The  right  of  detainer  on  the  part  of  a  vendor  against  No  right  ac- 
the  original  vendee  exists,  in  reason,  with  equal  force  ^^^^^^  J^J^Jj^ 
against   other  vendees  claiming  under  him.     If,  conse-  af^toal  posses- 

.1  J        1  .  •       1         ^      J  •         Mon  not  ob- 

quently,  a  vendee  have  not  acquired  actual  possession,  tained. 
he  cannot  confer  upon  sub-vendees  a  better  title  than 
possessed  by  himself,  viz.  a  right  defeasible  on  non-pay- 
ment (4).  There  must  be  something  done  by  the  origi- 
nal vendee  in  the  interval  between  the  first  sale,  and  the 
claim  of  lien,  to  divest  the  vendor  of  actual  possession^ 
or  the  power  to  resume  it  continues,  and  delivery  of  the 
goods  may  be  prevented. 

The  delivery  to  a  vendee  of  an  invoice  of  goods  lying  Where  custo- 
in  a  warehouse  has  been  held  not  to  constitute  such  a  JJlJJ^ig'byha^d- 


(1)  SlubejfY,  HeyvHird,  2  H.  Bl.  504;  Hammondt  v,  Anderson,  1  New 
Rep.  69. 

(2)  Bunney  v.  Poyntz,  4  B.  &  Ad.  668  ;  1  Ncv.  &  M.  229,  5'.  C.  ; 
Jffanton  ▼.  Meyer,  6  East,  614  ;  2  Smith,  670 ;  Simmond*  ▼.  Svifi,  5  B. 
&  C.  857 ;  8  D.  &  R.  693,  S.  C. 

(3)  Payne  ▼.  Shadbolt,  1  Camp.  427. 

(4)  Craven  v.  Ryder,  6  Taunt.  433  ;  2  Marsh,  127,  S.  C. 

y2 


324  YBMPOBS   AND   PUBCHASER8   OF   0HATTEL8   PBBSOKAL* 

isg  to  TendM  ft  transfer  of  the  property  as  to  entitle  sub-vendees,  on  a 
delivery  of  im'  second  sale  by  a  vendee,  to  the  possession  of  them,  where 
invoice  of  goodB  the  customary  mode  of  delivery  is  by  the  vendor  hand- 
does  not  pre-  iDg  to  the  Vendee  a  delivery  order.  Thus,  in  the  follow* 
Tent  vendor's    jngr  case :  one  Dixon  purchased  from  a  person  named 

Ueni  unless  ac-  .  , 

tuai  possession  Yates  forty-siz  puncheons  of  rum  lying  in  the  warehouse 
^^^^^'  of  Yates  at  Liverpool,  and  sold  them  to  one  CoUard,  who 

was  a  clerk  of  Yates,  but  carried  on  business  for  him- 
self. Dixon  gave  CoUard  an  invoice^  specifying  the 
marks  and  numbers  of  each  puncheon,  and  took  his  ac- 
ceptances for  the  price,  the  rum  and  the  samples  mean- 
while remaining  in  Yates'  warehouse.  The  invariable 
mode  of  delivering  goods  sold  while  in  warehouses  at 
Liverpool  was,  it  appeared,  by  the  vendor's  giving  a 
delivery  order  to  the  vendee.  Dixon  was  asked  by  Col* 
lard  for  delivery  orders,  but  declined  giving  any,  except 
for  two  or  three  puncheons,  which  CoUard  received. 
CoUard  then  marked,  coopered,  and  gauged  the  casks. 
While  the  bills  were  running,  CoUard  sold  twenty-six 
of  the  puncheons  to  Kaye,  who  paid  him  for  them,  and 
by  CoUard's  permission,  without  the  knowledge  of  Dixon, 
gauged  and  coopered  the  casks  in  the  warehouse  of 
Yates,  and  marked  them  with  his  initials ;  CoUard  gave 
an  invoice  to  Kaye,  stating  the  marks  and  numbers  of 
the  casks,  and  by  whom  the  rum  was  bonded.  Whilst 
the  bills  were  running,  CoUard  also  sold  eighteen  pun- 
cheons of  the  rum  to  two  other  parties,  to  whom  he  gave 
similar  invoices,  and  samples:  and  who  afterwards  ob- 
tained three  of  the  puncheons,  on  a  delivery  order  signed 
by  themselves,  but  not  by  Dixon,  and  paid  CoUard  for 
the  whole.  The  acceptances  given  by  CoUard  for  the 
price  of  the  puncheons,  were  dishonoured.  It  was 
held,  upon  a  special  case  (whereby  it  was  agreed  that 
the  court  should  be  at  liberty  to  draw  from  the  facts 
any  inference  that  the  jury  might  have  drawn),  that 
CoUard  never  had  acquired  the  actual  possession  of  the 
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rum,  and  on  his  dishonouring  his  acceptances,  Dixon 
had  a  lien  on  it  for  the  price :  and  that  Collard's  sub- 
rendees  could  not  claim  against  Dixon  the  rum  which 
remained  undelivered  to  them  (1). 

The  conduct  of  the  vendee,  in  the  case  cited,  did  not 
necessarily  infer  an  intention,  on  his  part,  to  take  actual 
possession.    The  marking  was  an  equivocal  act,  and 
might  merely  have  been  for  the  purpose  of  identity; 
and  the  delivery  of  two  puncheons  was  a  distinct  sepa- 
ration of  that  portion  from  the  whole  bulk,  by  the  ven- 
dor, and  not  an  inchoate  delivery  of  the  whole.     If  the  If  tranifer 
customary  delivery  order  had  been  actually  given  by  the  dcu/e^  order, 
vendor  to  the  vendee;  and  the  latter,  before  his  bank- ▼en^or's  Uen 
ruptcy,  had  exercised  a  valid  transfer,  according  to  the  against  sab- 
custom  of  the  place,  there  can  be  no  doubt,  that,  as^**^**®^* 
between  the  vendor  and  sub-vendees,  the  right  of  lien 
would  then  have  been  defeated. 

But  a  vendor,  under  like  circumstances,  will  not  lose  DeiiTerj  order 
bis  lien  against  the  original  vendee,  by  giving  a  delivery  J^fJ^  ^  . 
order,  if  the  goods  remain  in  the  vendor's  own  ware-  house  does  not 
house,   and  are  not  taken  into  the  actual    possession utnM^iSctween 
of  the  vendee.      The   owners  of  a   quantity  of  wine,  ▼endor  and  orf- 
having  placed  it  in  a  warehouse  which  they  rented,  sold  Siess  wtuai 
part  of  the  stock  to  one  Wright,  and  delivered  to  him  powewiott 
an  invoice  containing  the  terms  on  which  it  was  sold, 
and  stating  that  it  was  to  remain  in  their  warehouse 
"  rent  free."     Wright  accepted  a  bill  in  payment  for 
the  wine,  which  was  passed  away  by  the  vendors,  who 
then  gave  Wright  a  delivery  order.     Wright  went  into 
the  market  and  sold   part  of  the  wine  he  had   pur- 
chased, and  that  part  was  delivered  to  the  vendee.     It 
was  proved,  as  in  the  preceding  case,  that  in  Liverpool, 
the  mode  of  delivering  goods,  in  a  warehouse,  was  by 
the  transfer  of  a  delivery  order ;  that  the  party  possess^ 

(1)  Dixim  T.  Vatet,  5  B.  &  Ad.  313 ;  3  Nev.  &  P.  177,  S.  C. 
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ing  this  order  migbt  go  into  the  market,  and  upon  the 
authority  of  it  sell  the  goods,  as  Wright  had  done  in  the 
present  instance,  and  that  the  delivery  orders  were  not 
transferred  without  the  vendor  first  receiving  payment 
for  the   goods ;  yet  it  was  held  that  the  vendors  were 
entitled  to  retain  the  wine  on  the  bankruptcy  of  Wright; 
the  giving  of  the  delivery  order  not  operating,  as  between 
the  original  vendor  and  vendee,  as  a  complete  transfer 
of  the  goods  (1).     And  though  a  charge  be  made  by  the 
Nor,  even  if     vendor  against  the  vendee,  for  warehouse  rent,  his  lien 
for  warehouiw    *s  ^^*  thereby  defeated,  if  the  charge  be  in  pursuance  of 
room.  the  terms  of  the  original  contract  of  sale,  for  the  rent  is, 

as  it  were,  only  an  adoitional  price.     The  effect  is,  not 
to  make  the  warehouse  that  of  the  vendee,  but  to  make 
it  a  part  of  the  contract  between  the  parties  that  the 
goods  are  not  to  be  delivered  until  not  only  the  price, 
but  the  rent  is  paid.     Nor  is  the  case  altered,  though  the 
rent  be  actually  paid  by  the  vendee,  so  long  as  the  goods 
remain  in  the  vendor*s  warehouse.     But  if  they  be  in  the 
hand  of  a  third  person,  such  third  person,  by  a  delivery 
order  from  the  vendor,  becomes  the  agent  of  the  vendee, 
and  the  warehouse  is  the  warehouse  of  the  latter,  as  be- 
tween him  and  the  vendor  (2). 
Nor,  if  bill  of        If  a  bill  of  exchange  be  taken  from  the  vendee,  who 
tBkcn°and  part  ^^^'^ while  sells,  and  obtains  the  delivery  of  part  of  the 
of  goods  de-      goods  Warehoused,  such  delivery  is  a  delivery  pro  tantOy 
dee  become    '  ^nd  not  a  delivery  of  the  whole,  and  the  vendor  may  de- 
bankrupt.         ^^in  the  residue,  on  the  subsequent  bankruptcy  of  the 
vendee,  and  dishonour  of  the  bill,  till  payment  be  actu- 
ally made. 

(1)  Toumley  v.  Crumps  5  Nev.  &  M.  606  ;  1  Har.  ^  W.  5f>4,  S.  C. 

(2)  Milet  ▼.  Gorton,  2  Cr.  &  M.  504  ;  4  Tyrwh.  295  ;  and  see  Bloxam  ▼. 
Sandert,  4  B.&C.  941;  7  D.  &R.  396,  S.C;  Winktv.Ha99all,9B.ftC.  372; 
and  see  confrUty  Hurry  ▼.  Mangles,  1  Camp.  452 ;  but,  in  that  case,  there  was 
not  only  an  actual  payment  of  rent,  but  the  rights  of  a  third  party  interreiied, 
and  the  rent  was  paid  by  him  at  a  time  when  the  ri^ht  of  lien  was,  at  b|] 
eyeqts,  suspended. 
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A  delivery  of  the  whole,  it  seems  almost  superfluous  Delivery  of  the 
to  observe,  will  entirely  divest  the  vendor  of  his  right,  ^}^^^  f^^ 
for  he  has  no  longer  that  possession  which  forms  the  basis 
of  his  claim.  Nor  is  it  essential  that  the  goods  shall  have 
come  to  the  **  corporal  touch"  of  the  vendee,  for  a  deli- 
very to  his  agent  is  a  delivery  to  himself.  So  the  deli- 
very of  the  key  of  the  vendor^s  warehouse  to  the  pur- 
chaser, for  the  purpose  of  giving  him  possession  (1), 
amounts  to  a  constructive  delivery  of  the  goods  them- 
selves. If,  however,  such  delivery  be  conditional,  and 
the  condition  be  not  performed,  the  vendor  will  be  en- 
titled to  retain  the  whole,  or  whatever  part  of  the  goods 
remains  in  his  possession,  for  the  price  of  the  whole  (2). 
So  if  a  preliminary  act  be  necessary  to  be  performed  in 
order  to  vest  the  property,  as,  for  instance,  that  of  weigh- 
ing, no  complete  present  right  of  property  attaches  in  the 
buyer,  till  the  weighing  has  taken  place;  and  though 
part  of  the  goods  may  have  been  weighed  and  delivered 
to  the  vendee  by  his  direction,  the  vendor  may,  notwith- 
standing such  part  delivery,  upon  the  bankruptcy  of  the 
vendee,  retain  the  residue  which  still  remains  unweighed 
in  the  warehouse,  in  the  name  and  at  the  expense  of  the 
vendor  (3). 

Postponement  of  the  day  of  payment,  or,  in  other  Credit  given, 
words,  credit  given  to  the  purchaser,  is  another  bar  *"  ®"*^  *" 
to  the  vendor's  right  of  detainer ;  for  till  such  credit 
expires,  there  is  no  debt  due,  for  which  the  lien  can  be 
claimed.  The  buyer  has,  in  such  case,  a  right  to  imme- 
diate possession,  and  may  enforce  it  by  action  of  trover  or 
detinue,  leaving  the  vendor  to  his  remedy  by  action  when 
the  time  of  payment  arrives  (4).     But  if  the  buyer  suffer  Bat  revives  if 

(1)  BllU  V.  Hunt  3  Term.  Rep.'464. 

(2)  Ex  parte  Gwynne,  12  Ves.  J.  379. 

(3)  Hanttm  v.  Meyer,  6  East,  614. 

(4)  Hammonds  v.  Anderton,  1  New  Rep.  69 ;  Bunney  ▼.  Poyntz,  4  B.  & 
Ad.  568  ;  1  Nev.  &  M.  229,  S.  C. ;  Com.  Dig.  tit.  Agreement,  B.  3,  5  Ed.  4, 
f.  2 ;  17  Ed.  4,  f.  1 ;  Houldiich  v.  Detanyes,  2  Stark.  Rep.  337. 
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goods  allowed  the  goods  to  remain  until  the  period  of  psyment  has 
▼'ni^^  ^  elapsed,  and  no  payment  in  fact  be  made,  then  the  seller 
lesaion.  has  a  right  to  retain  them  (l),  for  the  purchaser  having 

neglected  to  remove  the  goods  pending  the  credit  given, 
vests  in  the  vendor,  at  its  termination,  the  same  povrer 
in  every  respect,  which  he  might  have  originally  ex* 
ercised. 
lim  determin-     The  powers  of  veudors  of  chattels  personal,  differ  in 
•ecuii^for*     One  essential  circumstance  from  those  of  vendors  of 
porohaae  mo-    realty.    It  has  been  shown,  that  the  taking  and  nego- 
^^'  tiating  of  a  note  or  bill  on  the  sale  of  real  property,  does 

not  amount  to  a  relinquishment  of  lien  on  the  land,  for 
the  amount  of  the  unpaid  purchase-money  (2).    On  the 
sale  of  chattels  it  is  otherwise ;  for  the  running  securi- 
ties, till  dishonoured,  or  rendered  nugatory  by  the  insol- 
vency of  the  purchaser,  operate  as  a  bar  to  the  vendor's 
Unless  security  right  of  lien.    The  latter  event  would,  however,  be  alone 
^^^||J^^J][^i!     sufficient  to  revive  the  power,  during  the  continuance  of 
become  insol-   possessiou  by  the  vendor,  though  no  formal  dishonour  of 
^^^*  the  security  had  been  communicated;  for  it  would  be 

idle  to  term  that  a  security  which  the  inability  of  the 
party  giving  it  to  meet  his  pecuniary  engagements,  has 
rendered  a  mere  piece  of  waste  paper.  If  the  purchaser 
have  actually  become  bankrupt,  having,  previously  to  his 
bankruptcy,  accepted  bills  drawn  on  him  for  the  amount 
of  the  goods,  such  acceptances  are  proveable  under  his 
commisf^n,  and  lessen  the  lien  of  the  vendor  by  the 
amount  recovered,  but  do  not  defeat  his  remedy  for  the 
residue  (3). 
Wbere  par-  Under  the  particular  circumstances  of  one  case,  where 

"wen^^notTbo-  *^®  agent  of  a  vendor  had  taken  payment  for  the  articles 
oomesiDsol-      purchased,  by  the  promissory  i^te  of  the  purchaser,  and 

(1)  New  y.  Swam,  1  Dsn.  &  Lloyd's  Merc.  Ca.  193,  per  Ba^ey,  J. 

(2)  Vide  ante,  p.  93. 

(3)  Feise  t.  Wray,  3  Bast,  93 ;  SdvwtU  ▼.  Brewtr,  2  Mee.  &  W.  375  ; 
Kiw  ▼.  Swam,  1  Dan.  &  Lloyd's  Merc.  Ca.  1 93. 
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procured  the  amoant  of  the  note  from  parties,  who  con-  Tent,  and  the 
tinned  to  hold  it  till  the  purchaser's  insolvency,  and  then  S^onteditfor 
took  from  the  purchaser  in  discharge  of  the  note  a  sub-  ▼cndor's  aynt, 
sale  of  the  property,  it  was  held,  that  the  vendor's  lien  comes  sub-par. 
was  defeated,  notwithstanding  no  removal  of  the  property  ^^'^'^V  IfSS' 
had  been  previously  effected.    This  decision  interferes,  property  sold 
however,  in  no  degree  with  the  established  position  in  ^^  ^'^  ®'  ^•■' 
favour  of  a  continuing  lien  in  general  cases,  inasmuch  as 
the  vendor  had  in  this  case  not  only  n^otiated  the  note, 
and  received  payment  through  his  agent,  but  the  parties 
themselves,  claiming  the  property,  had  become  the  sub- 
stituted purchasers,  in  consideration  of  the  dishonoured 
note,  and   precluded  themselves   from  recovering  the 
amount  from  any  prior  holder.    The  following  are  the 
circumstances  upon  which  this  decision  is  founded : — 

One  Poyntz  having  given  a  general  authority  to  a  per* 
son  named  Davis  to  sell  hay  for  him,  the  latter  advertised 
a  sale,  by  the  conditions  of  which  a  deposit  was  to  be  made, 
and  credit  given  on  approved  security  for  the  remainder  of 
the  purchase  money,  and  the  lots  were  to  be  taken  away 
within  forty  weeks  of  the  sale.  The  hay  was  sold  to  a  per* 
son  named  Smallbones,  and  a  promissory  note  was  given 
for  the  price.  The  purchaser  then  applied  for  leave  to  cut 
some  of  the  hay,  and  it  being  granted,  cut  and  took  away 
part,  but  was  afterwards  forbidden  by  Davis  to  remove 
the  residue.  Davis  endorsed  the  note  and  discounted  it 
at  his  bankers',  who  credited  him  with  the  amount,  minus 
the  discount;  and  the  note  was  afterwards  dishonoured. 
Davis  having  become  bankrupt,  it  was  agreed  between 
the  bankers  and  Smallbones,  that  the  latter  should  sell 
them  the  residue  of  the  hay,  and  that  they  should  pay 
him  part  in  money,  and  return  him  his  note  in  satisfac- 
tion of  the  residue.  Subsequently  to  this,  and  within 
forty  weeks  after  the  sale,  the  bankers  demanded  the  hay 
of  Davis'  principal,  and  he  refused  to  deliver  it  on  the 
ground  that  he  had  a  lien  for  the  purchata  money ;  but 
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in  an  action  of  trover  brought  for  the  recovery  of  it,  it 
was  held  that  he  had  no  lien,  because  he  was  to  be  con- 
sidered as  having  been  paid  for  the  hay  by  reason  of  his 
agent  having  taken  the  vendee's  promissory  note,  and 
discounted  it,  and  it  being  outstanding  in  the  hands  of 
the  party  claiming  the  hay  (1). 
Vendor  may  It  remains  lastly  to  be  observed,  that  a  vendor,  though 
by^acHon^of  *  divested  by  a  fraudulent  purchase  of  the  possession  ne- 
trover,  if  ob-  cessary  to  found  a  right  of  lien,  has  yet  another  remedy, 
y  rau  .  j^^  resort  to  an  action  of  trover ;  and  it  has  been  held, 
that  if  a  vendee  under  terms  to  pay  for  goods  on  deliyerj, 
obtain  possession  of  them  by  giving  a  cheque  which  is 
afterwards  dishonoured,  he  gains  no  property  in  the 
goods,  if,  at  the  time  of  giving  the  cheque,  he  had  no 
reasonable  ground  to  expect  that  it  would  be  paid  (2). 
The  question  as  to  the  right  in  such  case,  depends  upon 
whether  the  contract  of  sale  was  so  vitiated  by  fraud  as 
to  prevent  the  property  in  the  goods  passing  to  the 
vendee ;  and  a  preconceived  design  of  obtaining  them 
without  payment  is  clearly  such  a  fraud  as  to  render  the 
purchase  invalid  (3). 

(1)  Bunfiey  ▼.  PoyiUz,  4  B.  &  Ad.  568  ;  1  Nev.  &  M.  229,  8,  C;  and 
see  Camidge  v.  Allenby,  6  B.  &  C.  373 ;  9  D.  &  R.  391,  S.  C. 

(2)  Hawse  v.  Crowe,  R.  &  M.  414  ;  Abbotts  ▼.  Barry,  2  B.  &  B.  369; 
Noble  V.  Adams,  7  Taunt.  59  ;  Stevenson  ▼.  Hart,  4  Bing.  476. 

(3)  Earl  qf  Bristol  ▼.  Wilsmore,  1  B.  &  C.  514  ;  2  D.  &  R.  755,  S,  C. 
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CHAPTER  XXI. 

ACCOUNTANTS.— AGISTERS.— AUCTIONEERS— COACHMAKERB. 
DYERS,  CALICO  PRINTERS,  AND  BLEACHERS. — FAR- 
RIERS AND  VETERINARY  SURGEONS. FULLERS. INN- 
KEEPERS.  LANDLORDS    AND    TENANTS. LETTER-PRESS 

PRINTERS,  PUBLISHERS,  AND  ENGRAVERS. LIVERY- 
STABLE  KEEPERS. — MILLERS. MORTGAGORS  AND  MORT- 
GAGEES.— PACKERS. TAILORS. — TITHE-OWNEBS. — TRUS- 
TEES.  WHARFINGERS. 

The  varioas  trades  and  instances,  yet  remaining  for 
inquiry,  in  which  a  right  of  lien  has  either  been  repu- 
diated or  established  under  the  express  sanction  of  ju- 
dicial authority,  have  been  so  minutely  governed  by  the 
general  principles  already  defined  as  applicable  to  other 
cases,  that  little  more  than  a  summary  of  the  decisions 
appears  to  be  now  requisite.  With  this  view  an  alphabe- 
tical arrangement  of  the  concluding  subjects,  in  onegeneral 
chapter,  has  been  adopted  as  seeming  to  afford  the  most 
convenient  and  easy  means  of  reference. 


ACCOUNTANTS. 

Accountants  employed   in   bankruptcy  have  no  lien  Accoantants 
on  the  bankrupt's  certificate  for  the  payment  of  their  J*^?^®^*^**" 
costs,  unless  under  some  special  agreement   (1).    The  tificate. 
costs,  in  such  case,  can  only  be  recovered  by  action  in 
the  ordinary  way. 

(1)  Ation,  1  Ru88.  &  Myl.  330. 
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Agistenha^ 
no  lien  unless 
by  special 
•p-eement. 


AGISTERS. 

Persons  receiving  horses,  kine,  or  other  cattle  to  pas- 
turage^have  no  lien  for  the  amount  of  their  keep,  unless  by 
special  agreement  (1).  This  point  has  been  satis&ctorily 
settled  by  a  recent  decision  in  the  Court  of  Exchequer  (2), 
and  the  principle  upon  which  the  establishment  of  a 
specific  lien  depends,  in  general  cases,  has  been  fully  and 
clearly  explained.  "  I  think,"  said  Mr.  Baron  Parke  in 
his  judgment,  *'  that,  by  the  general  law,  no  lien  exists  in 
the  case  of  agistment.  The  general  rule,  as  laid  down  by 
Best,  C.  J.,  in  Sevan  y.  Waters  (3),  and  by  this  court  in 
Scarfe  v.  Morgan  (4),  is,  that  by  the  general  law,  in  the 
absence  of  any  special  agreement,  wherever  a  party  has 
expended  labour  and  skill  in  the  improvement  of  a 
chattel  bailed  to  him,  he  has  a  lien  upon  it.  Now  the 
case  of  agistment  does  not  fall  within  that  principle,  in- 
asmuch as  the  agister  does  not  confer  any  additional 
value  on  the  article,  either  by  the  .exertion  of  any  skill 
of  his  own,  or  indirectly,  by  means  of  any  instrument  in 
his  possession,  as  was  the  case  with  the  stallion  in  the 
case  last  cited  ;  for  he  simply  takes  in  the  animal  to  feed 
it.  In  addition  to  this,  we  have  an  express  authority  (6), 
that  an  agister  has  no  lien,  and  although  possibly  the 
point  may  have  been  decided  on  the  special  ground  that 
there  had  been  an  agreement  between  the  parties,  or  a 
conversion  of  the  animal  had  taken  place,  still  it  is  also 
quite  possible  that  it  might  have  been  on  the  more 
general  principle,  that  no  lien  can  exist  in  the  case  of 
agistment;  and  it  was  so  understood  and  acted  upon 


(1)  Ckcpman  ▼.  Atten^  Cro*  Car.  271. 

(2)  JaekwH  T.  Cummitu,  5  Mee.  &  W.  S42. 

(3)  3  Car.  &  P.  520  ;  M.  &  M.  236,  $.  C. 

(4)  4  Mee.  &  W.  2S8 ;  1  Hom.  &  HnrL  292,  8,  C. 

(5)  CJU^man  ▼.  Alien,  Cro.  Car.  271. 
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subsequently  by  the  court  in  Judson  ▼.  Etheridge  (1). 
The  analogy  also  of  the  case  of  the  livery  stable-keeper, 
who  has  no  lien  by  law,  furnishes  an  additional  reason 
why  none  can  exist  here  ;  for  this  is  a  case  of  an  agist- 
ment of  milch  cows,  and  from  the  very  nature  of  the 
subject-matter,  the  owner  is  to  have  possession  of  them 
during  the  time  of  milking,  which  establishes,  that  it  was 
not  intended  that  the  agister  was  to  have  the  entire  pos- 
session of  the  thing  bailed ;  and  there  is  nothing  in  the 
case  to  show  that  the  owner  might  not,  for  that  purpose, 
have  taken  the  animals  out  of  the  field  where  they  were 
grazing,  if  he  had  thought  proper  so  to  do.  This  claim 
of  lien  is,  therefore,  inconsistent  with  the  necessary  en- 
joyment of  the  property/' 


AUCTIONEERS. 

Though  there  may  be  occasions  in  which  auctioneers  Anetioneen 
can  rightfully  claim  and  be  entitled  to  lien  in  respect  of  ^J^^'^J^^^J" 
their  services,  under  the   rule  of  law  governing  that  of  Uen  for  ser- 
right,  yet  a  reasonable  distinction  has  been  taken  between  ^^*^' 
those  cases  where  work  is  done  on  a  chattel  tending  to 
improve  it,  or  to  increase  its  value ;  and  those,  where  it 
has  been  merely  delivered  for  a  particular  purpose,  and 
with  a  purely  diiferent  object. 

An  auctioneer,  to  whom  a  mortgage  deed  has  been  No  Uen  on 
delivered  for  the  purpose  of  obtaining  payment  of  the  Siuljf JSf to^. 
principal  and  interest  due  thereon  from  the  mortgagor,  tain  payment 
has,  on  this  principle,  been  held  to  have  no  liai  on  the    °"  ™o«^- 
deed  in  respect  of  applications  made  in  pursuance  of  his 
employment  (2).     No  work  in  such  case  is  done  on  the 
instrument  to  improve  it,  or  to  increase  its  value,  so  as 

(1)  1  Cr.  &  M.  743. 

(2)  Smderaon  y.  BeU,  2  Cr.  &  M.  304. 
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to  support  the  right  of  lien.  It  is  merely  taken  to  be 
exhibited  to  the  mortgagor,  and  to  show  an  authority  to 
demand  and  receive  the  money  due  upon  it. 


COACHBIAKERS. 

Coachmakert  Coachmakers  have  a  specific  lien  upon  carriages  sent 
Uen!"''^*  ^  to  them  for  the  purpose  of  repair  (1).  Lord  Ellen- 
borough,  C.  J.^  in  his  judgment,  Rushforih  y.  Had- 
field  {2)^  would  seem  to  have  doubted  this  power,  but 
his  Lordship  was  then  deciding  a  claim  to  general  lien, 
and  may  therefore  reasonably  be  supposed  to  have 
alluded  to  such  extended  rights  and  not  to  the  more 
limited  claim  in  respect  of  particular  repairs. 
Set-off  no  But  whatever  might  have  been  his  Lordship^s  opinion 

right.  ^  ^^  ^^^  validity  of  a  coachmaker^s  particular  lien,  sub- 

sequent decisions  have  placed  this  point  beyond  the  pos- 
sibility of  doubt.     Thus,  in  an  action  of  trover,  for  the  re- 
covery of  certain  iron-work,  the  defence  to  which  was  a 
lien  for  the  work  done ;  it  was  held,  not  only  that  the 
lien  existed,  but   that  a  claim   of  set-off  to  a  larger 
amount  on  the  part  of  the  plaintiff,  was  no  answer  to  the 
lien,  unless  it  had  been  agreed  between  the  parties  that 
one  should  be  deducted  from  the  other  (3). 
Nor  is  it  de-         It  has  been  also  held,  that  if  a  carriage  be  ordered 
ment  recovered  ^^^^  &  coachmaker  to  be  paid  for  partly  Jby  cash  on  de- 
againstpur-      livery,  and  partly  by  a  bill  at  a  date  specified,  and  on 

chaser  on  ncg-     ,i»T,,,i         -»  .  i 

lecttotake      the  purchasers  neglect  to  take  the  carriage  away,  the 

carriage  away,  coachmaker  obtains  a  verdict  against   him  for  goodt 

bargained  and  sold^   the  coachmaker  has  a  lien   upon 

the  carriage   for  the  sum  due,   and  the  sheriff  cannot 

(1)  Houlditeh  ▼.  Ift/ne,  3  Esp.  Rep.  86. 

(2)  7  East,  220. 

(3)  PiwMck  ▼.  HarrUant  3  Mee.  &  W.  532  ;  and  see  Green  t.  Skeweil, 
mentioned  in  judgment,  Scarf e  ▼.  Morgan,  4  Mee.  &  W.  277 ;  1  Horn.  & 
Hurl.  292,  S,  C. 
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seize  it  under  a  fieri  facias  against  the  goods  of  the 
purchaser  (1). 

But,  if  a  coachmaker  repair  a  carriage  which  has  been  Repairs  done 
broken  by  the  negligence  of  the  servant,  without  any  ^^^"T*"  y, 
communication  with,  or  authority  from  the  master,  for  rity  of  master, 
whom  he  has  not  been  previously  in  the  habit  of  work-  to  Ucn?"****^ 
ing,  he  has  no  right  to  retain  it  against  the  latter,  for 
the  expense  of  the  repairs  (2). 

Nor  can  he  claim  any  right  of  detainer  for  standage,  Claim  for 
unless  there  be  an  express  contract  to  that  effect,  or  the  J^^,\xc**ept 
owner  leaves  his  property  on   the  premises   beyond   a  under  express 
reasonable  time,  and  after  notice  has  been  given  him  to  ^J^e  kft ' 

remove  it  (3).  unreasonable 

And  if,  after  the  repairs  have  been  completed   upon  p    '.       .., 
proper  authority,   the  coachmaker   allows  the    owner,  possession  di- 
from  time  to  time,  to  take  the  carriage  away,  he  thereby  ^®'**  ^^' 
relinquishes  possession,  and  cannot,  if  it  be  afterwards 
brought  to  his  premises',  retain  it  for  the  amount  due  (4).  And  a  mere 
Nor  will  an  agreement  to  pay  for  a  coach  by  four  bills  oSerwile  u 
of  exchange,  and  that  the  coachmaker  shall   '^  have  a  only  binding 
claim  upon  the  coach  until  the  debt  is  duly  paid,"  autho-  ^J^^"  not' 
rize  resumption  of  the  coach,  after  the  death  of  the  cus-  against  trans- 
tomer ;  for  such  agreement  amounts  only  to  a  personal 
license,  and  would  not  be  available  against  any  person 
to  whom  the  purchaser  might  transfer  it.     Hence,  after 
the  death  of  a  purchaser,  who  had  entered  into  an  agree- 
ment to  this  effect,  it  was  held  not  to  be  enforceable 
against  his  administrator,  to  whom  the  property  came  by 
operation  of  law,  and  that  the  coachmaker  was  therefore 
not  justified  in  detaining  the  coach,  which  subsequently 
came  into  his  possession  for  the  purpose  of  repair  (5). 

(1)  Houlditeh  t.  Destanges,  2  Stark.  Rep.  337. 

(2)  Hueoxy,  Greenwood^  4  Esp.  Rep.  174. 

(3)  Hartley  v.  Hitchcock,  1  Stark.  Rep.  408. 

(4)  Ibid. 

(5)  Howea  v.  Ball,  7  B.  &  C.  481 ;  1  Man.  &  R.  288,  S.  C. 
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Dyen  luTBt  in  Dyers  haye,  in  general^  no  lien  beyond  that  which  is 
p«rticuU?lkn.  vested  in  them  by  the  general  rule  of  law,  and  have, 
therefore,  no  power  of  detention  of  any  article  delivered 
to  them  to  be  dyed,  for  a  general  balance  of  accounts 
accruing  from  work  done  in  the  course  of  their  trade. 
Their  right  extends  only  to  the  particular  price  of  dying 
the  articles  in  their  possession,  unless  there  be  an  ex- 
press agreement  authorizing  a  further  claim  (I). 
CoBtrtry  deci-  It  has  however  been  contended,  that  decisions  to  the 
noDs  in  parti-  contrary  have  been  established  in  particular  cases,  and 
this  arguipent  was  used  in  Rushforth  v.  Hadfield  (2),  and 
again  in  Whitehead  v.  Vaughan(^).  In  one  case,  at  Nisi 
Prins  (4),  tried  before  Lord  Kenyon,  the  claim  to  a  ge- 
neral lien  was  certainly  allowed  ;  but  the  question  went 
to  the  jury  upon  the  strongest  evidence  of  the  usage  of 
trade  in  the  particular  place  in  question,  in  favour  of 
such  lien.  A  later  case  is  mentioned  in  a  note  to  Rush- 
forth  V.  Hadjieldy  of  Close  and  another^  assignees  of 
Ridett,  V.  Waterhause  and  others^  which  was  an  action  of 
trover  for  woollens  delivered  by  the  bankrupt  before  his 
bankruptcy  to  the  defendants,  dyers  at  Halifax,  to  be 
.  dyed,  where  a  tender  had  been  made  of  the  price  of 
dying  the  particular  goods ;  but  the  defendants  claimed 
to  retain  for  their  general  balance  for  the  expense  of 
dying  other  goods,  on  the  ground  of  usage ;  and  the 
jury,  at  the  trial  before  Rooke,  J.,  at  York,  negatived 
any  such  usage  at  Halifax,  and  found  a  verdict  for  the 
plaintiffs ;  and  on  a  motion  for  a  new  trial,  in  Trin.  Term, 
42  Qeo,  3,  the  Court  of  King's  Bench  finally  discharged 

(1)  Green  t.  Farmer^  4  Borr.  2214  ;    1  Wm.  Bl.  651,  8.  C. :  Bennett  ?. 
Johnton,  2  Chit.  Rep.  455. 

(2)  6  East,  522. 

(3)  See  note  to  Rue^fifrih  ▼.  HadJIeld,  6  East,  522. 

(4)  Sa9iU  T.  Barehardj  4  Stp.  Rep.  53. 
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the  rule,  being  of  opinion  that,  as  the  usage  was  nega- 
tived, the  defendants  could  not  retain  for  the  price  of 
dying  any  other  than  the  particular  goods  dyed,  or  at 
most,  only  for  the  dying  of  such  goods  as  were  delivered 
to  them  at  one  and  the  same  time,  under  one  entire 
contract;  and  that,  at  any  rate,  the  circumstance  of -the 
defendants'  having  had  different  parcels  of  goods  in  their 
hands  at  one  time,  which  had  been  delivered  at  several 
times,  did  not  give  them  a  lien  on  the  goods  in  question 
remaining  in  their  hands  for  the  price  of  dying  such 
other  distinct  parcels  as  had  been  returned  to  the  owner. 
Another  Nisi  Prius  decision  is  also  mentioned  by  Mr. 
Montague  in  his  Bankrupt  Law(l),  as  having  been 
tried  before  Lawrence,  J.,  at  the  Gloucester  Summer 
Assizes,  1803,  in  which  the  right  of  dyers  to  a  general 
lien  was  again  agitated,  and  the  jury  found,  upon  the 
evidence  of  almost  all  the  dyers  in  that  county,  as  well 
as  of  others  from  different  counties,  that  the  custom 
was  proved  (2). 

It  seems,  however,  to  be  now  clearly  settled  that  there  Thero  is  no 
is  no  general  usage  of  trade  which  entitles  them  to  retain  ^^^  ^*?^ 
such  goods  for  any  thing  beyond  the  particular  demand  to  more  than  a 
against  the  owner ;  and  that  they  cannot  maintain  a  claim  P"'**'*'*'  ^^' 
to  a  lien  for  a  general  balance  for  work  done  in  the 
course  of  their  trade,  unless  there  be  an  express  agree- 
ment for  it. 

The  result  of  these  decisions  demonstrates  the  fact  that  a  general 
the  usage  of  the  trade,  in  this  respect,  varies  in  different  ^^J?*?fjSji 
places,  and  though  the  claim  of  detention  for  general  by  uage. 
balances  is  not  maintainable  in  some  counties,  in  others, 
evidence  may  be  afforded  sufficiently  strong  to  establish 
the  existence  of  the  right. 

But  the  right  of  general  lien,  it  has  been  shown,  may  May  be  ac- 
be  acquired  in  the  case  of  dyers  and  others,  by  resolu-  ^^^^J  "^°' 

tomen. 

(1)  Humphreyg  v.  Partridge,  Mont.  B.  L.  toI.  4,  p.  xviii.,  note  (a). 

(2)  See  note  (e)  in  BuiH/arih  ▼.  Hadfield,  6  East,  522. 
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tions  of  the  trade  to  that  effect,  publicly  adrertised  by 
them  and  assented  to  by  their  customers.    Thus  where 
in  pursuance  of  a  resolution  of  a  public  meeting  of  the 
dyers,  dressers,  whitsters,  printers,  and  calenderers  of 
Manchester  and  the  neighbourhood,  notice  was  given  to 
their  various  customers  that  a  general  lien  would  be 
claimed;  for  outstanding  balances,  upon  all  goods  thence- 
forward coming  into  their  hands,  in  the  course  of  trade, 
it  was  considered,  that  parties  subsequently  delivering 
goods  must  have  assented  to  the  terms  of  it(l). 
Calico-printers      The  right  of  lien  pertaining  to  calico  printers  is  more 
have  a  general  g^tensive.    They  have  not  only  a  particular  lien  upon 
the  cloth  placed  in  their  possession  for  the  execution  of 
the  purposes  of  their  trade,  for  work  done  upon  it,  but 
also  for  a  general  balance  due  for  printing  other  cloth 
for  the  same  employer  (2). 
And  for  duties      This  right  was  early  established,  and  the  lien   was 
P"^'  held  to  extend  not  only  to  the  bare  charge  of  printing, 

but  to  the  duties  paid  by  the  printer  in  respect  of  the 
process. 

Thus,  one  Tolfrey,  a  linen-draper,  was  indebted  to 
Andrews,  a  calico-printer,  for  printing  and  other  work 
done  by  him  on  divers  parcels  of  cotton  and  linen,  and 
also  for  money  paid  and  advanced  to  the  collectors  for 
the  duty  on  part  of  the  linens.  Tolfrey  subsequently 
became  bankrupt,  and  was,  at  the  time,  indebted  to 
Andrews  in  a  sum  exceeding  £300.  Andrews  had  linens 
in  his  hands  belonging  to  the  bankrupt,  and  sent  to  him 
by  the  latter  to  be  printed,  of  the  value  of  upwards  of 
£100,  and  refused  to  deliver  them  up  to  the  assignees, 
on  the  ground  that  he  had  a  lien  upon  them  for  such 
general  amount  in  respect  of  the  work  done,  and  duties 
paid  upon  them  ;  and  it  was  held,  that  he  should  retain 

(1)  Vide  ante,  p.  22,  Kirktnan  v.  8hawcro99,  6  Term  Rep.  14. 

(2)  Weldon  y.  Gould,  3  Esp.  Rep.  268;  S.P.,  Webb€Y,FaJC,  Peake's 
Add.  Ca.  167. 
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the  value  of  the  goods  in  his  hands  in  part  satisfaction  of 
his  debt,  and  should  be  at  liberty  to  prove  the  residue 
tinder  the  bankrupt's  estate  (1). 

So,  where  goods  are  delivered  to  a  person   to  have  And  on  goods 
them  printed,  and  such  person  delivers  them  to  a  calico-  ^^ra^*^  ***^nt 
printer  for  that  purpose,  being  at  the  same  time  indebted  who  owner  is. 
to  him  on  a  prior  account,  the  calico-printer  may  hold 
them  against  the  owner,  by  virtue  of  his  lien  (2),  if,  at 
least,  it  appear  that  he  was  ignorant,  when  receiving 
them,  to  whom  they  actually  belonged. 

But  the  lien  of  calico-printers  for  their  general  ba-  No  Hen  extend- 
lance,   is  confined  to  that  arising  from  work  done  by  J[^^jjj°°ggpcct 
them  in  the  course  of  their  trade,  and  cannot  be  claimed  of  wrok. 
for  debts  due  from  their  employers  for  money  advanced, 
as  in  the  case  of  factors  and  packers,  or  for  any  other 
collateral  matter  (3),  with  the  exception  particularized 
above,  in  regard  to  the  payment  of  duties  upon  the  goods 
printed. 

No  case  has  yet  been  before  the  courts  in  which  the  Bleachers'  or 
right  of  a  whitster's  or  bleacher's  lien  has  been  ques-  ^ot  defined.*" 
tioned.  The  resolution,  already  alluded  to,  appears  to 
have  emanated  from  the  whitsters,  the  calenderers,  and 
the  dressers,  as  well  as  from  the  dyers  and  the  printers ; 
and  probably,  since  the  period  of  that  meeting,  they 
have  contrived  to  retain  to  themselves  the  powers  of 
general  lien  there  resolved  upon,  by  continued  notices  to 
their  employers. 

The  unwillingness,  however,  with  which  the  courts 
sanction  these  **  encroachments  upon  the  common  law," 
and  the  jealousy  with  which  attempts  of  this  kind  are 
invariably  viewed,  render  it  absolutely  necessary  that 
parties,  seeking  to  establish  a  power  thus  constituted, 
should  show  that  the  notice  of  their  resolution  has  either 

(1)  Bx  parte  Andrew*,  Cooke,  460. 

(2)  See  Weldon  v.  Gould,  3  Esp.  Rep.  268. 

(3)  Ibid. 

z  2 


340  FARRIERS. — VBTBRINART   8URGSON9. 

directly  reached  the  hands  of  their  employers,  or  must 
necessarily  have  come  to  their  knowledge  in  the  custo* 
mary  transaction  of  their  business.  Were  either  of 
these  facts  proved,  there  can  be  little  doubt,  that  as  be- 
tween them  and  their  immediate  employers,  the  same 
doctrine  would  be  maintained  that  was  established  in  the 
case  already  referred  to. 


FARRIERS.— VETERINARY  SURGEONS. 

Farrien  haye  a      Principles  of  public  convenience  which  have  imposed 
gjpeoific  lien  for  ypQjj  ^n   innkeeper  the  obliration  to  receive  a   ^est, 

shoeing  honea.    ^  f      ^  ^  ^i  ,        -  ^ 

and  upon  a  earner  to  convey  the  goods  of  persons  re- 
quiring him,  render  it  equally  imperative  on  a  farrier 
to  shoe  a  horse  if  brought  to  him  for  that  purpose  (1), 
and  the  law,  in  each  case,  has  invested  the  parties  with  a 
right  of  specific  lien.  A  farrier  may  therefore  detain  the 
horse  until  the  price  of  shoeing  be  paid  or  tendered  (2) ; 
Bat  no  lien  for  but  his  claim  to  a  general  lien  for  a  prior  balance,  though 
l^^,  ^'  never  expressly  before  the  court,  received  a  strong  and 
decisive  negative  from  Lord  Ellenborough,  C.  J.,  in  the 
judgment  delivered  by  him  in  Rushforth  y.  H(Mdfield{S\ 
upon  a  like  claim  of  carriers  to  a  general  balance.  In 
repudiating  such  power  in  the  latter,  his  Lordship  ob- 
serves, **  if  they  are  encouraged,  the  practice  will  be  con- 
tinually extending  to  other  traders  and  matters,  and  the 
farrier  will  be  claiming  a  horse  sent  him  to  be  shod.'* 
It  has  been  even  doubted  whether  his  Lordship  did  not 
intend  his  observation  to  apply  as  well  to  specific  as  to 
general  lien,  but  the  context  of  the  judgment,  and  the 

(1)  Lmt€  ▼.  Cotton^  1  Salk.  18. 

(2)  Bac.  Abr.  Trover  (E.),  p.  694 ;  Mmprait  v.  Oreffwry,  1  Mee.  &  W. 
641. 

(3)  7  East,  229. 
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nature  of  the  claim  then  before  the  court,  afford  no  au- 
thority for  such  construction. 

A  farrier  or  veterinary  surgeon  possesses  a  similar  Similar  right 
right  of  lien  on  cattle  sent  to  him  for  the  expenses  and  atteSS^r^ 
chaises   incurred  in  the  application  of  his   skill  and  curing  cattle  of 
labour  in  curing  them  of  any  disease. 

The  only  fetter  to  his  right  in  this  respect  is  the  diffi- 
culty arising  out  of  the  circumstance,  that  as  the  subject 
on  which  the  lien  is  claimed  is  a  living  chattel,  it  may 
become  expensive  to  the  detainer ;  but  the  question  as  to 
whom  the  liability  to  feed  it  immediately  falls  upon  has 
been  answered  by  the  analogous  case  of  a  distress  kept 
in  a  pound  covert,  where  the  distrainer  must  take 
reasonable  care  of  the  chattel  distrained,  whether  living 
or  otherwise  (1). 

It  was  formerly  held  that  if  a  farrier  entered  into  a  Contract  for 
special  agreement  for  the  payment  of  a  specific  price  or  ;p^«-»J:» 
reasonable  sum  for  the  cure  or  keep  of  a  horse,  he  could 
have  no  lien  on  it ;  such  agreement  amounting  to  a  waiver 
of  any  right  he  might  otherwise  possess  (2).  An  agree- 
ment to  that  effect  would  not  now,  however,  be  deemed  a 
waiver  of  the  right  of  lien,  unless  it  contained  terms  of 
future  payment  inconsistent  with  any  present  right  of 
detention  (3). 


FULLERS. 

Fullers  have  a  specific,  but  not  a  general  lien,  upon  Fallen  have 
all  ffoods  delivered  to  them  in  the  course  of  their  busi-  "P^^^ficiiOT 

o  upon  goods  de- 

ness  (4).  Uvered  in  the 

And  by  the  local  custom  of  the  trade  of  a  fuller  in  ^•of  busi- 

(1)  Scofft  T.  Morgan^  4  Mee.  &  W.  284  ;  1  Horn.  &  Hurl.  292,  8.  C. 

(2)  Breiman  ▼.  Cmrint,  Say.  224 ;  Selw.  N.  P. 

(3)  Ckate  V.  Wetimor$,  5  M.  &  S.  180. 

'  (4)  Rote  y.  Hart,  8  Taunt.  409  ;  2  Moore,  547,  S,  C. 
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And  by  local    Exeter,  it  would  appear,  he  may  claim  a  lien  upon  the 

geneiS'biSIince.  prop^rty  of  his  employers  intrusted  to  him  in  the  course 

of  his  trade,  not  only  for  debts  arising  in  the  execution 

of  the  purpose  for  which  the  property  was  delivered,  but 

for  a  general  balance  due  from  his  employers  (1). 

May  also  re-        He  may  also  reserve  to  himself  by  special  agreement, 

Uec^b*^"^  the  general  lien  available  in  other  cases.     But,  a  stipu- 

ment.  lation,  that  all  goods  on  hand  shall  be  subject  to  a  lien 

for  a  general  balance,  does  not  authorize  the  detention  of 

articles  used  incidentally  in  the  process  of  manufacture. 

Thus,  where  wool  and  cloth  were  sent  to  be  scribbled 

and  fulled,  and  certain  oil  and  dying  materials  were  also 

sent  to  the  mill  to  be  used  by  the  owner  of  the  goods  for 

the  purpose  of  dying  them,  preparatory  to  their  being 

made  into  slubbing ;  the  owner  having  a  key  of  the  oil 

cask,  but  the  fuller  and  his  customers  having  access  to 

the  room  at  all  times ;  it  was  held,  that  these  were  not 

goods  on  hand,  and  therefore  not  subject  to  the  claim  of 

general  lien  (2). 

Actual  pones-       As  in  Other  cases,  so  in  that  of  a  fuller,  actual  posses- 

maintainlieii.    sion  of  the  goods  is  essential  to  the  exercise  of  the  right 

of  lien. 
If  posaession         No  pcrson,  therefore,  having  a  lien  on  goods,  and  sub- 
caimot*b*^*^    sequently  parting  with   the  possession,  can  afterwards 
vived.  stop  them    in  transitu,  and    thereby  revive  his    lien 

against  the  owner.  Thus,  where  a  fuller  claiming  a  lien 
upon  goods  under  a  particular  custom  in  Exeter,  after- 
wards delivered  them  to  a  ship-carrier,  to  be  conveyed 
on  account,  and  at  the  risk,  of  his  principal,  though  un- 
known to  the  carrier,  it  was  held,  that  he  could  not  re- 
cover his  lien  by  stopping  the  goods  in  transitu,  and  pro- 
curing them  to  be  re-delivered  by  virtue  of  a  bill  of  lading 
signed  by  the  carrier  in  the  course  of  his  voyage  (3). 

(1)  Sweet  ▼.  Pym,  1  East,  2. 

(2)  CumpnioH  V.  Uaiffh,  2  Bing.  N.  C.  449 ;  1  Hodges,  373,  S.  C. 

(3)  Per  Lord  Kenyon,  in  Stceet  v.  Pym,  1  East,  2. 
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An  innkeeper  possesses  only  the  right  of  specific  lien  Innkeepers 
for  debts  accruing  contemporaneously  with  possession ;  ^5?^^°^^*, 
in  other  words,  he  has  the  right  of  detention  of  the  lug- 
gi^e,  horses,  or  carriages  of  his  customer  for  such  debt 
only  as  is  incurred  during  the  time  they  remain  in  his 
keeping  (1),  and  his  rights  in  respect  of  such  lien  are,  by 
the  general  custom  of  the  realm,  similar   to  those  in 
other  cases.   There  are,  however,  exceptions  in  favour  of  Power  to  sell 
London  and  Exeter,  by  the  particular  customs  of  those  ^f  \^Jdo^"^ 
places,  conferring  upon  innkeepers  a  power  of  sale  over  Exeter. 
the  lien,  which  does  not  exist  elsewhere.  It  was  formerly  Formerly  con- 
considered  too  that  an  innkeeper  possessed  not  only  aJIghrto^euir 
right  of  lien  on  the  property  of  his  guest,  but  a  power  of  person  of 
p^sonal  detention  till  payment.    This  preposterous  doc-  ^^^^' 
trine,  supported  only  by  the  obiter  dictum  of  Mr.  Justice 
Eyre,  in  the  case   of  Newton  v.  Trinffy  reported   in    1 
Shower's  Reports,  269,  and  the  yet  weaker  authority  of  a 
case  mentioned  by  Mr.  Wentworth,  in  his  Precedents  of 
Pleading,  has  since  been  overruled  by  the  recent  case  of 
Sunbolf  r.  Alfard  (2).    The  acknowledgment  of  such  a  Now  decided 
principle  would  have  been  a  direct  violation  of  the  law  otiierwise. 
of  arrest,  for  by  the  recognition  of  it,  a  debtor,  however 
trifling  the  amount  of  his  liability,  might  have  been  sub- 
jected to  imprisonment  without  even   process   of  law. 
This  case  has  decided  another  point,  that  the  goods  of  Clothes  on  per- 
the  guest  are  liable  to  such  lien,  only  when  in  the  actual  J^?^bte?"*°°' 
possession  of  the  innkeeper.     Hence  the  clothes  on  his 
person  are  not  seizable ;  for  a  trespass  and  detention  of 

(1)  Joneg  ▼.  T^Avr/otr,  S  Mod.  172  ;  Bac.  Abr.  **  Inns  and  Innkeepers ;" 
VorkT,  GrindMtonet  1  Salk.  388 :  Nayler  y.  Mangles,  1  Esp.  Rep.  109. 

(2)  3  Mee.  &  W.  248 ;  1  Horn.  &  Harl.  13,  S.  C.  The  Q.  B.  had  pre- 
viously decided  a  similar  question  in  a  case  not  reported  ;  and  see  Wolf  ▼. 
Summers,  4  Camp.  631,  where  it  was  held  that  lien  attached  agunst  the 
liiggage  of  a  passenger  for  his  passage-money,  but  not  against  his  person, 
or  clothes  in  actual  wear. 
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the  person  would  of  necessity  be  the  result  of  any  at- 
tempt to  acquire  that  foundation  for  his  lien ;  and  for  the 
like  reasons,  a  basket  or  bundle  in  his  hand  is  protected 
against  the  lien  of  the  innkeeper. 
Who  are  inn-  This  right  of  lien  in  favour  of  innkeepers  extends  to 
eepen.  ^jj  persons  keeping  houses  of  public  entertainment  in 

London,  where  provisions  and  beds  are  furnished  to  per- 
sons applying  and  paying  for  them,  but  which  are  usually 
termed  taverns  and  coffee-houses,  and  are  not  frequented 
by  stage-coaches  or  waggons,  and  have  no  stables  attached 
to  them ;  and  they  are  notwithstanding  considered  inn- 
keepers, and  subject  to  their  privileges  and  liabilities  (1). 
Preyious  dc-     ^  previous  demand  of  payment  from  the  raest  is  not 

mandofpay-  '^  \^  ''  .  Jf  .    , 

ment  not  re-     necessary  to  entitle  a  party  to  an  exercise  of  this  right ; 
qmsite.  gj^j  ^^y  person,  obtaining  lodging  or  food  for  himself,  or 

^^  *  stabling  and  livery  for  his  horse  or  other  cattle,  is  con- 
sidered a  guest,  in  respect  of  the  same,  so  as  to  constitute 
Persons  leaving  ^  right  of  lien  in   the  innkeeper  (2).     The  mere  act  of 
qniring  to  be    leaving  an  animal  requiring  to  be  fed  is,  in  fact,  sufficient 
^^'  for  such  purpose  ;  nor  will  the  circumstance  that  it  has 

Lien  against,    been  Stolen  (3),  or  otherwise  improperly  obtained  by  the 
when  stolen,     guest,  deprive  the  innkeeper  of  such  remedy,  unless  it 
be  shown  that  he  received  it  into  his  stable  with  a  know- 
Against  right-  ledge  of  the  fact.     So,  he  possesses  a  lien  on  a  horse  for 
his  keep  against  the  rightful  owner,  although  wrongfully 
seized   under  colour  of  a  legal  proceeding,  unless  he 
knew  that  the  party  making  the  seizure  was  a  wrong 
doer  at  the  time  it  was  made  (4) ;  nor  is  such  lien  forfeited 
by  putting  the  horse  out  to  grass  (5). 
If  credit  given      If,  however,  an  innkeeper,  waiving  the  privileges  vested 
TOM^"''  ^^    ^°  ^^^  ^y  ^^^*  K'^®  credit  to  a  guest,  and  allow  him  to 

(1)  Thompwn  v.  Lacpy  3  B.  &  Aid.  283. 

(2)  York  ▼.  GriiuUione,  1  Salk.  388 ;  2  Ld.  Raym.  866,  S.  C. ;  Hdt, 
C.  J.,  dissentiente. 

(3)  Vorke  t.  Ormauffk,  Ld.  Raym.  866. 
<4)  Joknaan  v.  Hill,  3  Stark.  Rep.  172. 
(5)  2  RoU.  Abr.  85. 
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leave  the  house  without  payment,  he  cannot  afterwards 
detain  either  the  goods  of  the  guest  or  the  horse,  but 
must  resort  to  his  remedy  by  action  at  law  (1).  The  lien, 
in  such  cases,  attaches  for  the  debt  only  which  arises 
from  the  thing  itself,  and  not  for  any  other  debt  due 
from  the  same  party. 

The  rightof  lien,  when  thus  exercised,  does  not  vest  in  No  general 
the  party  detaining,  a  right  to  sell  for  the  amount  due  (2),  ^^^  ^  ^^' 
except  under  the  custom  of  the  places  before-mentioned. 
By  such  customs,  viz.  of  London  and  Exeter,  when  a 
horse  has  eaten  out  its  worth,  the  innkeeper  may,  upon 
the  reasonable  appraisement  of  four  of  his  neighbours, 
sell  it,  or  take  it  as  his  own  (3). 

The  only  other  restriction,   attaching  to  innkeepers  If  ale  aold  in 
beyond  those  arising  from  the  general  principles  appli-  J^ped**&c 
cable  to  lien,  is  imposed  by  the  stat.  11  &  12  W.  3,  c.  15,  oracconntnot 
s.  2,  entitled  "  An  Act  for  the  ascertaining  the  measures  ^^^''a^.^^" 
for  retailing  ale  and  beer,"  by  which  it  is  enacted,  **  that  «"««*»  ^  ^^^ 
if  any  innkeeper,  or  alehousekeeper,  victualler,  sutler, 
or  retailer  of  ale  or  beer,  shall  sell  any  ale  or  beer  in 
any  vessel  not  signed,  stamped,  or  marked  according  to 
the  provisions  of  the  preceding  section  of  that  act,  to  any 
traveller  or  other  person ;  or  if,  in  giving  any  account  or 

(1)  Jones  ▼.  PearUf  1  Str.  556  ;  Jones  ▼.  J%urhw,  8  Mod.  172. 

(2)  Jones  t.  Pearle,  1  Str.  556.  In  case  de  Hoieler,  Yelv.  67>  Popham, 
C.  J.  WBijt,  that  an  innkeeper  cannot  seU  a  horse  for  his  keep,  where  the 
price  of  it  has  been  agreed  upon,  thoagh  he  may  do  so  if  there  has  been  no 
agreement  for  the  price ;  bat  the  power  of  sale  in  the  case  here  pat  has  been 
since  denied.  See  per  Lord  Ellenboroogh,  C.  J.  in  Chase  ▼.  Westmore^  5 
M.  &  S.  185. 

(3)  Moss  T.  TOwnshendf  3  Bolstr.  271,  and  fiac.  Abr.  tit.  '<  Inns  and  Inn- 
keepers,"  voABobinson  ▼.  Walter^  3  Balstr.  269.  **  The  castome  of  London 
as  to  innekeepers  is  this.  If  one  brings  a  horse  to  an  inne,  leaves  him  there, 
and  goes  his  way,  and  the  horse  eats  ap  more  than  his  price,  by  the  castome 

of  London,  the  innekeeper  may  sell  this  horse  to  pay  himself  (but  not  if  the  * 

debt  was  for  other  horses).'*  **  The  castome  of  London  is  good  and  rea- 
sonable how  long  to  stay,  not  till  he  eats  out  more  than  his  head :  the  inn- 
holder  may  seU  him  presently,  and  this  is  justifiable.'' — Per  Montague,  C.J. 
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reckoning  in  writing,  or  otherwise,  sach  innkeeper  or 
alehousekeeper  shall   refuse  to  give  in  the  particular 
number  of  quarts  or  pints  of  ale  or  beer  for  which  the 
demand  is  made  on  such  account :  it  shall  not  be  lawful 
for  any  such  innkeeper  or  alehousekeeper  for  de&alt  of 
payment  of  such  reckoning  to  detain  any  goods,  or  other 
things  belonging  to  the  person  from  whom  such  reckon- 
ing shall  be  due,  but  he  shall  be  left  to  his  action  at  law 
for  the  same,  any  custom  or  usage  to  the  contrary  in  any- 
wise notwithstanding." 
Lien  may  exiBt     Besides  his  lien  on  the  goods  of  a  guest  for  his  own 
adTMoesTy^    Personal  board,  lodging,  wine,  &c.  an  innkeeper  may 
special  agree-    secure  to  himself  an  additional  lien  for  all   pecuniary 
™*" '  advances  by  special  agreement  at  the  time  of  making 

such  advances,  and  s,  fieri  facias  delivered  to  the  sheriff 
against  the  guest  will  be  subject  to  the  lien  of  the  land- 
lord for  the  whole  amount  (1). 


LANDLORDS  AND  TENANTS. 


No  lien  on  A  landlord  has  no  lien  on  goods  taken  under  a  distress 

^Itx^'  ^^^  ^^^^^  ^^^  subsequently  replevied  by  the  tenant.     His 
Tied.  remedy,  in  such  case,  is  confined  to  the  replevin  bond  (2). 

Lien  of  as-  A  tenant,  who  bad  become  bankrupt,  had  previously 

nfTtenanton" ^S^®®^  ^^  writing  to  take  a  lease  of  a  manufactory 
buildings  erect- for  a  term  of  years,  and  the  landlord  had  agreed  to 
c  by  him.  erect,  at  his  expense,  certain  buildings,  upon  the  bank- 
rupt's paying  as  an  additional  rent  £7  \0s.  per  cent,  upon 
the  amount  so  expended.  The  buildings,  however,  were 
subsequently  erected  by  the  bankrupt  on  the  verbal  as- 
surance of  the  landlord  that  the  bankrupt  might  deduct 
the  Amount  expended  from   the   rent.     The   assignees 

(1)  Procter  v.  NichoUon,  7  Car.  &  P.  67. 

(2)  Bradyll  v.  Ball,  1  Bro.  C.  C.  427. 
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elected  not  to  adopt  the  agreement  for  the  lease,  but  re- 
fused to  deliver  up  possession  (1)  to  the  landlord,  unless 
he  allowed  them  the  sum  which  the  bankrupt  had  ex- 
pended on  the  buildings.  It  was  held,  that  as  both  the 
written  and  verbal  agreement  between  the  landlord  and 
the  bankrupt  contemplated  a  continuance  of  the  tenancy, 
which  the  assignees  had  themselves  repudiated,  they  had 
no  lien  on  the  premises  for  the  money  expended  by  the 
bankrupt  (2). 


LETTER-PRESS  PRINTERS,  PUBLISHERS,  AND  ENGRAVERS. 

The  lien  of  a  printer  and  publisher  is  specific,  but  if  Lien  of  a  pub- 
he  be  employed  to  print  various  numbers,  though  not  ^^^^' " 
consecutive,  of  an  entire  work,  he  has  a  lien  upon  all  the 
copies  not  delivered,  for   the  general  balance  due  for 
printing  the  whole  of  the  numbers  (3).     He  has,  how-  No  lien  on  8te- 
ever,  no  lien  on  stereotype  plates  put  into  his  hands  to  for^'rintimr^ 
print  from,  for  sums  due  for  printing.     In  trades,  long 
established,  observed  Tindal,  C.  J.,  such  an  usage  may 
not  improbably  have  grown  up,  but  it  requires  strong 
evidence  to  show  its  existence  in  a  new  tradd  like  that  of 
stereotype  printing,  which  has  sprung  up  within  a  short 
period,  and  in  which,  it  is  not  very  probable,  that  any 
such  usage  has  yet  been  established  (4).   But  though  it  Bat  may  have 
was  decided  that  he  had  not  this  right  of  lien,  in  respect  J^J  ^^^^p^^ 
of  sums  due  for  printing,  it  was  at  the  same  time  ad-  tnring 

plates. 

(1)  Bj  Stat.  6  Geo.  4,  c.  16,  a.  75,  ''if  the  assignees  shall  not,  npon 
being  thereto  required,  elect  whether  they  will  accept  or  decline  a  lease  or 
agreement  for  a  liease ;  the  lessor  or  person  agreeing  to  grant  the  lease,  or 
any  person  entitled  nnder  such  lessor  or  person,  shall  be  entitled  to  apply 
by  petition  to  the  Lord  Chancellor,  who  may  order  them  to  elect,  and  to 
deliver  up  such  lease  or  agreement,  in  case  they  decline  the  same,  and  the 
possession  of  the  premises,  or  may  make  tuch  other  order  therein  as  he  shali 
thinkfit:' 

(2)  Ex  parte  Ladd,  re  Ryland,  3  Deac.  &  Chit.  647. 

(3)  Blake  v.  Nicholton,  3  M.  &  S.  167. 

(4)  Bleaden  v.  Hancock,  M.  bt.  M.  465  ;  4  Car.  &  P.  152. 
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mittedy  that  he  possessed  it,  by  way  of  security,  for  the 

expense  of  manufacturing  the  plates,  which  is  generally 

incurred  by  the  stereotype  printer. 
On  copyright       It  would  secm,  too,  that  when  an  author  agrees  with  a 
mento.       '    bookseller  to  publish  his  work,  and  to  allow  him  interest 

for  the  money  he  shall  advance,  and  also  a  share  of  the 

profits,  the  bookseller  has  a  lien  on  the  copyright  for  his 

disbursements  (1). 
EngrayerahaTe     An  engraver  has  a  specific  lien  on  the  etchings,  pi&- 
specific  lien.     i^^Qg^  impressions,  and  prints  in  his  possession  for  the 

work  done  upon  them  (2). 


lilYERY.STABLE  KEEPERS. 

Livery.itable        A  livery-stable  keeper,  not  being  an  innkeeper,  has 

Ura^Uwjmt  "^*'  ''^y  ^^^f  *  ^^^^  ^^^  *^®  keep  of  horses,  unless  by  spe- 
may  have  by     cial  agreement  with  the  owner  of  them  (3).     But  if  such 
"*'**™"*  *       agreement  be  made,  and  the  owner  remove  them  to  de- 
fraud the  keeper  of  his  lien,  the  latter  may  retake  them 
without  force,  and  upon  such  re-possession,  his  lien  will 
revive  (4).     So,  where  a  mare  was  placed  with  a  livery- 
stable  keeper,  who  advanced  money  to  the  owner,  and  it 
was  agreed  that  she  should  remain  as  a  security  for. the 
repayment  of  the  sum  advanced,  and  for  the  expenses  of 
her  keep,  the  stable-keeper  was  held  to  have  a  lien  on 
the  mare  for  the  amount  due  (5). 
Distinction  be*     A  distinction  has,  however,  been  taken  between  cases 
Utc^  ™nlir      where  horses  are  sent  merely  for  the  purposes  of  livery, 
training.  and  those,  where  training  has  been  the  primary  motive. 

In  the  latter  case,  a  livery-stable  keeper  has  been  consi- 

(1)  Brook  ▼.  Wentworth,  3  Anst.  881. 

(2)  Mark$  ▼.  LaX^e,  3  Bing.  N.  C.  408.     Sed  quaere,  whether  he  can 
detain  them  for  aums  due  under  aeparate  and  distinct  contracts. 

(3)  Judton  ▼.  Etheridgt,  1  Cr.  &  M.  743 ;   and  see  Chapman  t.  Ailmf 
Cro.  Car.  271 ;  and  Jnderton  v.  Bell,  2  Cr.  &  M.  304. 

(4)  WaUaee  t.  Woodgate,  R.  &  M.  193  ;  and  Yorke  y.  GreMugh^  2  Lord 
Raym.  866. 

(5)  Donatty  v.  Crowiher,  11  Moore,  479. 
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dered  to  be  entitled  to  the  lien  attaching  to  trades  in 
general  (1),  and  a  trainer  of  horses  can  of  course  claim  a  Treinen  have 
similar  lien  for  the  bare  charges  of  exercising  and  train-  y^/"'"^' 
ing  (2).    The  doctrine  of  the  common  law  is,  that  where 
a  bailee  expends  labour  and  skill  in  the  improvement  of 
the  subject  delivered  to  him,  he  has  a  lien  for  his  charge, 
and  the  like  principle  vests  in  the  trainer  a  lien  for  the 
expense  and  skill  bestowed  in  bringing  the  horse  into 
condition  for  running  at  races  (3).   The  generality  of  this  Snlqeet  to  par- 
doctrine  may  however  be  restricted  by  the  circumstances  ^^^^  ^^ 
under  which  the  horse  is  sent  to  be  trained ;  and  it  seems  owner  has  a 
to  be  doubted  (4)  whether  the  usage  of  training  was  suffi-  ^nai  ^^^l 
ciently  explained,  when  the  general  right  of  a  trainer  ■*^^^®"** 
was  held,  and  whether  the  doctrine  would  apply  where 
the  animal  delivered  was  a  race-horse ;  the  owner  having, 
in  such  cases,  a  right,  during  the  continuance  of  the 
training,  to  take  the  animal  away  for  the  purpose  of 
running  races  for  plates  elsewhere.    In  expressing  such 
doubt,  Mr.  Baron  Parke  stated,  however,  that  his  obser- 
vations did  not  apply  to  those  cases  where  the  horse  was 
delivered  to  be  trained  for  the  purpose  of  running  a  par- 
ticular race.     In  the  former  case,  by  the  essence  of  the 
contract,  the  trainer  has  no  right  to  the  uninterrupted 
possession  of  the  horse ;  in  the  latter,  he  has  such  right 
during  the  time  his  labour  is  expended  upon  him. 

The  same  doubt  had  been  previously  expressed  in  a 
rather  earlier  case  by  Mr.  Baron  Alderson,  who  observed, 
that  it  might  be  very  doubtful  whether  the  trainer  would 
not  be  considered  to  be  in  the  situation  of  a  livery-stable 
keeper,  if,  by  the  contract  he  was  to  allow  the  owner  to 
run  the  horse  (5). 

(1)  Betfon  ▼.  Waters,  3  Car.  &  P.  520  ;  M.  &  M.  236,  S.  C. 

(2)  Jaeoi9  t.  Latour,  5  Bing.  130,  S.  C,t  2  M.  &  P.  20. 

(3)  Jackson  v.  Cfumrnim,  5  Mee.  &  W.  342. 

(4)  Ibid.t  per  Purke,  B. 

(5)  Searfe  y.  Morgan,  4  Mee.  &  W.  270  ;  1  Horn.  &  Hurl.  292,  8,  C. 
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Lien  attochea  So,  if  a  mare  be  sent  to  the  stables  of  a  fanner,  lirery- 
is  ^^to  Y*  stable  keeper,  or  other  person,  for  the  purpose  of  being 
stable  for  the  covered  by  a  stallion  belonging  to  the  owner,  the  latter  is 
ing  covered,  entitled  to  a  specific  lien  on  her  for  the  charge  for  cover- 
ing her.  The  object  is,  that  the  mare  may  be  made 
more  valuable  by  proving  in  foal.  She  is  delivered,  that 
by  the  skill  and  labour  of  these  persons,  and  the  use  of 
their  stallion  for  that  object,  she  may  be  made  so,  and  it 
is  equally  a  case  that  falls  within  the  principle  that  the 
expenditure  of  labour  and  skill  in  the  improvement  of  a 
chattel,  affords  a  title  to  lien(l).  In  the  discussion  of 
the  question  under  which  this  novel  decision  arose,  the 
point  was  mooted  as  to  the  liability  of  the  detainer  of  a 
living  chattel  to  feed  it  intermediately ;  but  Mr.  Baron 
Parke,  in  delivering  judgment,  considered  the  difficulty 
as  satisfactorily  answered  by  the  analogous  case  of  a 
distress  kept  in  a  pound  covert,  where  he  who  distrains 
is  compellable  to  take  reasonable  care  of  the  chattel  dis- 
trained, whether  living  or  inanimate ;  and  to  the  case  of 
a  lien  upon  corn,  which  requires  some  labour  and  ex* 
pense  in  the  proper  custody  of  it« 


MILLERS. 

Right  of  lien        A  miller  may  exercise  a  right  of  detention  over  all 

soods,^!^in    P^^c^ls   sent  to   him  in  the  course  of  his  occupation. 

poBBession       And  if  a  quantity  of  wheat  be  sent  to  be  ground  at 

tract.  '  different  times,  but  under  one  contract,  he  has  power  to 

detain    the  whole  till    payment  of  the    price    agreed 

upon  (2).    The  power  of  millers  has  been  admitted,  to 

this  extent,  upon  the  broad  principle  that  every  workman 

who  bestows  labour  upon  a  chattel,  in  consideration  of 

a  reward,  has  inherently  such  right ;  and  that  where  no 

day  of  payment  is  given,  the  payment  of  the  price,  and 

(1)  Searfe  t.  Morffon,  4  Mee.  &  W.  270 ;  1  Horn.  &  Hurl.  292,  ^.  C. 
(3)  Ckoie  ▼.  Westmoret  5  M.  &  S.  180. 
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delivery  of  the  chattel  shall  be  concurrent  acts.     They  But  not  for  a 

have  not,  it  would  seem,  any  lien  for  the  general  balance  generalbalance. 

due  from  their  employers.     Accordingly,  where  a  flour 

factor   employed  a   miller,   who   had    always   a  large 

quantity  of  corn,  and  a  number  of  sacks  belonging  to 

the  former  in  his  hands,  and  the  miller  trusted  the  flour 

factor  to  so  large  an  amount  that,  when  he  became 

bankrupt,  he  owed  the  miller  <f  286  for  grinding  done 

before,  and  £16  for  grinding  corn  then  in  hand;  and  it 

was  insisted  by  the  miller  that  he  had  a  lien  upon  the 

com  and  sacks  for  the  whole  debt;  Lord  Hardwicke 

held,  that  no  evidence  having  been  afforded  of  a  contract 

for  a  specific  lien,  nor  for  a  lien  arising  from  the  general 

usage  of  trade,  he  could  retain  only  for  the  price  of 

grinding  the  corn  then  in  his  hands  (1). 

And  where  goods  have  been  sold  by  a  miller  under 
circumstances  which  give  him  the  right  of  refusing  to 
deliver  them,  evidence  of  the  insolvent  state  of  the 
buyer's  circumstances  cannot  be  received  in  an  action  of 
trover,  brought  by  the  indorsee  of  the  bill  of  lading 
against  the  wharfingers  of  the  miller,  unless  such  evi- 
dence can  be  brought  home  to  the  knowledge  of  the 
plaintiff  himself  (2). 


MORTGAGORS  AND  MORTGAGEES. 

It  not  unfrequently  happens  that  title-deeds  are  de-  Deeds  depo- 
posited  in  the  hands  of  a  person  intending  to 'advance  ^'^^^'^J^^^'j 
money  to  the  owner  of  them,  for  the  purposes  of  in-  be  held  as  lien 
vestigation  preparatory  to  the  proposed  mortgage,  and  ®^  ^  *  *^*' 
it  might  not  have  seemed  unreasonable,  nor  inconsistent 
with  the  general  principles  of  lien,  that  in  such  cases, 

(1)  Ex  parte  OckendcHf  1  Atk.  235 ;  Green  y.  Farmer,  i  Burr.  2214  )  1 
W.  Bl.  651,  8.  C. 

(2)  Holliday  t.  Ifanti,  2  Car,  &  P.  509. 
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the  intended  mortgagee  should  have  been  entitled  to  a 
lien  on  the  deeds,  in  respect  of  the  costs  thereby  in- 
curred, whether  by  his  individual  trouble,  or  by  the  em- 
ployment of  an  attorney  on  his  behalf.      The  courts, 
however,  have  decisively  negatived  such  right,  and  held, 
that  under  like  circumstances,  the  intended  mortgagee 
cannot,  by  any  law  or  usage,  claim  a  lien  in  respect  of 
the  expenses,  even  though  the  deposit  of  the  deeds  be 
accompanied  by  an  explicit  offer  on  the  part  of  the  pro- 
posed mortgagor  to  defray  the  costs  (1). 
A  mere  usage        It  foUows,  therefore,  of  necessity,  that  the  mere  usage 
to^wy^^entet  *^**  *  mortgagor  shall  pay  the  expenses  of  the  mort- 
insaffident  to    gage,  is  insufficient  to  establish   the   requisite  privity 
^'i  attoi^"  between  the  mortgagor  and  the  attorneys  of  the  mort- 
to  lien.  gagee  to  enable  them  to  retain  the  deeds  for  the  expenses 

incurred  (2).  The  mortgagee  would  otherwise  be  able 
to  communicate  a  right,  with  which  his  own  is  not 
commensurate,  a  power  utterly  at  variance  with  all 
authority  (3). 


PACKERS. 

lien  for  gene-       By  the  usage  of  trade,  packers  are  entitled  to  a  lien 
rai  balance.      {q^  ^he  general  balance  due  to  them  from  their  em- 
ployers. 
And  for  money     This  decision  arose  under  an  early  and  important  case 
adyanced.        brought  before  the  court,  in  which  evidence  was  adduced 
not  only  of  a  general  custom  in  favour  of  such  lien  in 
respect  of  the  packing  itself,  but  of  loans  of  money  made 
by  the  packers.     Being  in  the  nature  of  factors  (4),  and, 
like  them,  in  the  habit  of  advancing  money  to  their  em- 

(1)  Parke,  J.,  Praii  t.  Vizard,  5  B.  &  Ad.  812 ;  2  Ncv.  &  M.  455,  S,  C, 

(2)  Pratt  ▼.  Visard,  mprh. 

(3)  HolUi  y.  CUaridge,  4  Tannt.  807. 

(4)  Orten  t.  Farmer,  4  Bur.  2222,  8.C,\  1  Wm.  BL  65] . 
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ployers,  it  was  not  unreasonable  that  they  should  be 
allowed  co-extensive  powers  of  lien  for  securing  repay- 
ment, and  accordingly  it  was  held,  that  they  had  the 
right  to  detain  the  goods  in  their  possession  not  only  for 
the  general  balance  arising  from  the  work  done,  or 
expense  incurred  in  respect  of  them,  but  for  the  loan 
also(l). 

TAILORS. 

A  tailor,  employed  to  make  a  suit  of  clothes,  has  a  Taiion  have  a 
lien  for  the  whole  price  upon  any  part  (2),  or,  on  the  ■P®*''*®  ^^' 
cloth  placed  in  his  hands  for  that  purpose  (3),  yet  he  has 
no  right  to  sell  the  article  detained,  in  default  of  pay- 
ment (4).  And  since  liens  may  be  derived  through  the 
authorized  acts  of  servants  and  agents,  if  a  servant  deliver 
cloth  to  a  tailor,  to  make  his  master  s  liveries,  the  tailor 
will  have  a  lien  for  the  value  of  his  work ;  yet  if  the 
servant  pay  the  tailor  his  charge,  that  will  not  give  to 
the  servant  a  lien  on  the  liveries  (5). 

But,  though  a  lien  be  claimed  in  respect  of  work  be-  Posaesnon  not 
stowed  in  the  making  of  a  suit  of  clothes,  it  would  seem,  {^g  ciutomer'to 
that  a  tailor  would  be  bound  to  give  his  customer  an  ^^y  ^^^  clothes 

on. 

opportunity  of  trying  it  on,  and  if  done  in  his  presence, 
he  would  not  thereby  forfeit  his  lien  (6). 


TTTHE-OWNERS. 


Tithes  due  m  respect  of  the  produce  of  land  taken  pos-  ^^^b  a  ben 

e  I.  J,     J.  I.         V,  V.  j\      unleii  a  com- 

session  of  by  sequestrators,  by  whom  such  produce  has  position  have 

taken  place. 

(1)  Bx parteDeeze,  1  Atk.  228. 

(2)  BlaJte  t.  NichoUon,  3  M.  &  S.  169,  per  Lord  Ellenborongh,  C.  J. 

(3)  B»  parte  Ochenden^  1  Atk.  234 ;    Chapman  t.  Alkn,  Cro.  Car.  271 ; 
Hartfwrd  t.  /omm,  Ld.  Raym.  393. 

(4)  nailer's  e<w«,  Yelv.  66. 

(5)  Hv88ey  t.  Chriitief  9  East,  433»  per  Lord  EUenborongh,  C.  J. 

(6)  Hugkea  t.  Lewn^,  5  Mee.  &  W.  187,  Per  Parke,  B. 
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been  paid  into  court,  are  payable  out  of  the  fund ;  but, 
they  are  otherwise  where  a  composition  has  taken  place; 
for,  by  such  act,  no  lien  is  established  upon  the  land ;  a 
mere  personal  demand  is  created,  recoverable  at  law(l). 


lien  on  trait 
estate. 


Where  party 
having  atrnck  a 
docket,  be- 
comes assignee 
ander  an  as- 
signment in 
trust  for  credi- 
tors, and  tijiat 
is  issued,  he 
has  no  lien  for 
expenses. 


TRUSTEES. 

Trustees  are  allowed  a  lien  upon. the  trust  estate  for 
their  expenses  (2),  but  no  such  right  pertains  to  an  agent 
appointed  by  the  trustees  (3). 

Where  a  party  has  struck  a  docket  against  a  bank- 
rupt, but  has  subsequently  abandoned  it  and  entered  into 
an  arrangement  under  which  he  becomes  a  trustee  upon 
an  assignment  of  all  the  bankrupt's  property,  in  trust  for 
the  creditors,  and  after  incurring  considerable  expenses 
in  execution  of  the  trust,  Sijiat  is  issued  by  a  second  ere* 
ditor,  under  which  the  property  assigned  is  seized  by  the 
assignee,  he  can  substantiate  no  lien  on  the  property  as 
against  the  assignee ;  for  the  docket  struck  by  him  affords 
prim&facie  evidence  of  his  having  had  notice  of  an  act 
of  bankruptcy  prior  to  the  trust  assignment^  and  the 
assignment  itself  amounted  to  such  act  (4). 


WHARFINGERS. 

Wharfingers  The  law  having  imposed  upon  wharfingers  the  burden, 
have  a  general  ^g  ]^  y^ere,  of  receiving  and  conveying  goods  when  re- 
quired, has  also  invested  them  with  the  power  of  retain- 
ing them  as  a  general  indemnity  against  existing  debts. 
The  case  of  a  wharfinger  is  precisely  that  of  a  factor ; 
he  has  the  same  lien,  and  their  interests  are  precisely  the 

(1)  Diekeimn  t.  Smith,  4  Mad.  177. 

(2)  Trott  y.  Dawton,  1  P.  Wms.  780. 

(3)  WorraU  t.  Harford,  8  Ves.  J.  4. 

(4)  Bx  parte  Swinburne,  3  Deac.  396;  1  Mon.  &  Chit.  119. 
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same,  because  the  wharfinger  has  a  right  to  hold  the 

goods  as  against  all  the  world,  and  to  pay  himself  to  the 

fullest  extent  (1).    And  this  right  has  been  acknow- snch  right  pre- 

ledged,  even  as  against  the  crown ;  for  as  a  derivative  ^"^J^^? 

title  cannot  mount  higher  than  the  title  from  which  it  is  erown,  if  for 

derived,  so  the  crown  cannot  seize,  under  an  extent,  Jf^/^^P  5*^% 

'  *  ^  before  tcate  of 

more  than  the  actual  interest  of  the  crown  debtor.  The  writ. 
wharfinger*s  general  lien  on  the  goods  of  a  customer  in 
his  possession,  for  his  general  balance,  in  respect  of 
freight  and  wharfage  due  before  the  teste  of  an  imme- 
diate extent  issued  against  such  customer  being  the 
crown's  debtor,  will,  therefore,  prevail  against  the  ex^ 
tent  (2). 

This  right  of  general  lien  seems  to  have  been  long  Hu  been  long 
established  and  acted  upon.    In  a  case,  where  the  whole  ••**^^^®**- 
question  turned  upon  this  point.  Lord  Kenyon  observed, 
that  a  lien  from  usage  was  a  matter  of  evidence,  and  that 
the  usage  in  these  cases  had  been  proved  so  often  that  it 
should  be  considered  as  a  settled  point  that  wharfingers 
had  the  lien  contended  for  (3).     And,  in  a  more  recent 
case  (4),  Lord  Eldon,  referring  to  the  decisioQ  of  Lord 
Kenyon,  observed  that  he  should  hold  it  as  the  settled 
law  on  the  subject ;  and  when  it  was  objected  by  the  Not  affected  by 
counsel  for  the  defendant,  that  it  appeared  that  the  ba-  statute  of  Li- 
lance  which  the  defendant  claimed  to  be  due^  and  under 
which  he  entitled  himself  to  a  lien,  had  accrued  ^ome 
years  before,  and  so  was  barred  by  the  Statute  of  Limita- 
tions,  Lord  Eldon  observed,  that   though  the  statute 

(1)  Res  T,  ffufi^htry,  I  M'CIel.  &  Y.  188. 

(2)  Ibid,  The  court  were  divided  in  opinion  whether  a  wharfinger's  lien 
for  warehouse'TOom  stood  on  the  same  footing,  but,  where  a  wharfinger  de- 
tained goods  on  his  premises,  seized  there  undar  an  immediate  extent,  in 
respect  of  a  Uen  for  wharfage,  whidi  waa  afterwards  eatal^ished,  his  claim 
for  warehouse-room  from  the  teste  of  the  extent  till  the  forcible  remoyal  of 
the  goods  was  allowed.     See  8yed»  t.  J7ay,  4  Term  Rep.  A60,po9t,  p.  359. 

(3)  Nayhr  v.  Manglet^  1  Esp.  Rep.  110. 

(4)  Spears  v.  Hartley^  3  Esp.  Rep.  81. 
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had  run  against  the  demand,  if  the  creditor  obtained 
possession  of  the  goods  on  which  he  had  a  lien  for  a 
general  balance,  he  might  hold  them  for  that  demand  bj 
virtue  of  the  lien(l). 
Right  depends      The  title  of  a  wharfinger  to  lien,  depends,  however,  as 
^ttto^eo  con-  jjj  ^ij  other  cases,  upon  the  title,  and  extent  of  the  right, 
of  the  consignee  against  whom  he  claims.     He  cannot, 
therefore,  set  up  a  lien  for  a  general  balance  of  accounts 
on  goods  which  are  directed  by  mistake  to  a  customer, 
or  which  arrive  at  the  wharf  subsequently  to  the  re- 
scinding of  the  contract  under  which  they  have  been 
If  contract  re-  sent  to  him.     Nor  is  it  essential,  in  such  case,  that  the 

scinded  before  •  i_   ii    i_  •    j*  j    ^i.  i_      /»  j*  ^\ 

transit  ended,  Consignee  shall  have  mformed  the  wharfinger  of  tbe 
lien  for  general  determination  of  the  contract.  Where,  therefore,  a  mer- 
attach.  chant  shipped  goods  to  London  to  the  order  of  B*,  who, 

before  their  arrival,  wrote  to  say,  that  he  was  in  failing 
circumstances,  and  would  not  apply  for  the  goods  on 
their  arrival ;  whereupon  the  merchant  returned  a  gene- 
ral answer,  without  making  any  mention  of  the  goods, 
but  left  immediately  for  London,  and  applied  to  the 
wharfinger,  at  whose  wharf  the  goods  had  meanwhile 
arrived  (and  where  the  goods  of  B.  were  usually  landed 
and  kept  till  sent  for  by  him),  tendering  the  fireight  and 
charges  paid  for  the  goods,  and  requiring  a  delivery  of 
them,  which  was  refused,  unless  upon  payment  to  the 
wharfinger  of  the  general  balance  due  from  B.  for 
wharfage ;  it  was  held,  that  the  contract  between  the 
merchant  and  B.,  having  been  rescinded  previously  to 
the  arrival  of  the  goods,  the  wharfinger  had  no  right  to 
detain  them  against  the  merchant,  for  such  general 
But  if  wbarfin-  balance.     Had  the  wharfinger,  however,  accepted  bills 

biUg'for  ttic  ^^  *^®  ^*^*^  ^^  ***®  goods,  he  would  have  had  a  right 
consignee  to  retain  them  to  that  extent,  for  the  consignee  had 
attachea  for  ^^  become  invested  by  the  merchant  with  a  power  to  make 

such. 

(1)  See  ante,  p.  13,  as  to  the  operation  of  the  Statute  of  Limitatiou 

against  remedy. 
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them  liable  to  such  a  claim  (1).     Or  if  an  act  of  bank-  So,  general 
ruptcy  had  intervened,  between  the  offer  to  rescind,  and  jf^i^p^^ 
the  assent  of  the  merchant,  the  assent  would  have  come  of  consignee 
too  late  to  prevent  the  operation  of  the  act  of  bank-  contract  re- 

ruptcy  (2).  scindcd. 

Unless  the  right  of  lien  have  antecedently  attached  Sale  by  con- 
in  respect  of  a  sum  actually  due  for  wharfage,  a  sale,  in  SS^Sach^g!** 
the  in^mm,  by  the  party  claiming  the  goods,  and  who,  defeats  the 
by  custom  or  by  special  contract,  is  bound  to  pay  the"^ 
wharfage  dues,  will  defeat  the  right  of  the  wharfinger  to 
resort  to  detainer  of  the  goods  in  case  of  the  bankruptcy 
of  the  former.    To  admit  a  contrary  right  on  the  part  of 
the  wharfinger,  under  such  circumstances,  would  be  to 
vest  in  him  a  power  over  the  property  of  third  parties 
for  the  subsequent  default  in  payment  by  others;   a 
right,  no  less  inconsistent  with  the  title  of  the  purchaser 
to  immediate  delivery  of  the  goods,  than  with  the  agree- 
ment of  the  wharfinger  himself,  who,  by  postponement 
of  the  time  of  payment,  has  suspended   his   right  of 
detainer  (3). 

So  the  non-delivery  of  a  portion  of  the  goods  to  a  Non-deliyeryof 
purchaser  from  the  importer  till  after  the  wharfage  dues  •  Portion  of 

r  t  o  goods  under 

have  become  payable,  has  been  held  not  to  alter  the  soch  drcum- 
rights  of  the  parties,  for  having  at  the  time  of  the  >^J®  J^^^ 
no  right  of  lien,  the  subsequent  non-delivery  will  not  lien, 
vest  in  the  wharfinger  any  new  right. 

This  point  was  argued  and  decided  under  the  follow- 
ing circumstances.  A  quantity  of  iron  had  been  imported 
and  landed  at  the  defendant's  wharf,  and  was  subse- 
quently purchased  by  Messrs.  T.,  from  the  importers, 

(1)  RichardtOH  ▼.  CrM«,  3  Bos.  &  Pol.  119  ;  and  see  the  old  case  otAikm 
T.  Barwick,  1  Str.  365,  tke  aathority  of  which  has  been  preseryed,  though 
perhaps  were  a  case  precisely  similar  to  it  now  to  arise,  it  would  receiye  the 
same  decision  (per  Chamber,  J.,  in  case  cited  iuprb). 

(2)  8mUh  ▼.  Field,  5  Term  Rep.  402. 

(3)  Crawshay  y.  Hon^ajf,  4  B.  &  Aid.  50. 
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Lien  does  not 
attach  till  the 
goods  are 
actually 
wharfed. 


who  thereupon  received  an  order  for  its  delivery,  and 
paid  for  it  on  the  day  following.  It  having  been  proved 
that  by  the  custom  of  the  trade,  the  wharfiige  charges 
were  not  to  be  paid  for  till  the  Christmas  following, 
whether  the  goods  had  been  removed  in  the  mean  time, 
or  not,  and  part  of  the  iron  having  been  delivered  to 
Messrs.  T.,  and  the  importers  having  become  bankrupts, 
subsequently  to  the  Christmas,  the  remainder  was  de- 
tained by  the  wharfingers,  who  claimed  a  lien  on  it  for 
the  wharfage  charges  due  ftom  the  bankrupts;  it  was 
held,  that  under  such  circumstances  no  lien  could  be 
claimed  against  the  purchasers  (1). 

Nor  does  the  right  of  lien  attach  on  the  goods  till  they 
are  actually  landed  at  the  wharf;  and  consistently  with 
this  rule  it  has  been  decided,  that  wharfingers  in  London 
are  not  entitled  to  whar&ge  for  goods  unladen  into 
lighters  out  of  barges  fastened  to  their  wharfs  (2).  This 
was  a  special  case,  argued  before  Lord  Mansfield,  C.  J., 
founded  on  a  trial  at  Guildhall,  in  an  action  on  the  case 
against  the  defendants  for  loading  and  unloading  malt  at 
plaintiflTs  wharf,  without  payment  of  the  duties ;  it  ap- 
pearing that  whilst  the  barge  was  fastened,  and  lay  at 
plaintiff's  wharf,  a  small  part  of  the  cargo  was  unloaded 
at  the  wharf,  and  the  other  part  wa^  taken  out  and  put 
on  board  lighters,  but  never  landed;  and  the  question 
raised  and  negatived  was  whether,  for  this  latter  portion, 
the  wharfage  rates  were  payable  or  not. 
Nor  if  wharfed  And  it  reasonably  follows,  that  if  the  goods  be  un- 
Sr^til^of*^*  loaded  wrongfully  at  the  wharf,  the  same  objection  pre- 
vails against  the  right  of  the  wharfinger's  claim.  Where, 
for  instance,  the  owner  of  goods  on  board  a  vessel, 
directed  the  captain  not  to  land  them  on  the  wharf, 


owner. 


(1)  Crawshay  y.  ffot^fraif,  4  B«  &  Aid.  50  ;  and  see  lUchardion  ▼.  Goiy, 
3  Bos.  &  Pnl.  119. 

(2)  Stephen  ▼.  Coiter,  1  W.  Bl.  413  &  423  ;  3  Burr.  1408. 


WHARFINGERS.  359 

against  which  the  vessel  was  moored,  and  obtained  his 
promise  to  that  effect,  but  he,  notwithstanding,  delivered 
them  to  the  wharfinger,  under  the  idea  that  the  whar- 
finger had  a  lien  thereon  for  wharfage  fees,  because  the 
vessel  was  unloaded  against  the  wharf;  it  was  held,  that 
the  owner,  upon  demand  and  denial,  might  maintain 
trover  against  the  captain,  without  payment  of  the  whar- 
fage dues  (1). 

Neither  can  a  general  lien  be  claimed  by  a  wharfinger  Nor  for  uiy- 
for  more  than  wharfage,  and  where  a  claim  was  set  up  ^^^g^  ^ 
for  wharfage  and  labourage  (comprising  landing,  weigh- 
ing and  delivery),  and  warehouse  rent,  it  was  held  to  be 
untenable,  beyond  the  admitted  right  to  detain  for  whar- 
fage dues.  ^^  There  may  be  an  usage,^  observed  Bay  ley,  J., 
^'in  one  place  varying  from  that  which  prevails  in 
another ;  but  such  usage  should  be  generally  known  to 
prevail  at  that  place,  and  in  case  any  question  as  to  the 
usage  should  arise,  the  wharfinger  should  protect  him- 
self by  imposing  special  terms,  giving  notice  to  his  em- 
ployer of  the  extent  to  which  he  claims  his  lien  "  (2). 

(1)  Syeda  t.  J7ay,  4  Term  Rep.  260. 

(2)  Holdemets  y.  CoUmson,  7  B.  &  C.  212 ;  1  M.  &  R.  55«  8,  C. 
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stoppage  tn  Crancifttt. 


Nearly  connected  with  the  subject  of  lien,  and  not  less  Natareof  stop- 
practically  important,  is  that  equitable  extension  of  the  pageintraneitu. 
law,  which  is  termed  stoppage  in  transitu ;  or,  in  other 
words,  the  recognized  right  of  a  vendor,  on  discovery  of 
the  bankruptcy  or  insolvency  of  the  party  to  whom  he 
has  sold  goods  on  credit,  to  retake  them  before  actual 
and  complete  delivery  has  been  effected.  The  distinc< 
tion  between  the  respective  rights  of  lien  and  stoppage 
in  transitu  having  been  already  adverted  to  and  explained 
in  an  earlier  portion  of  the  treatise^  it  may  suffice  here  to  ' 
recapitulate  briefly,  that  in  the  one  case,  the  power  of  a 
vendor  is  confined  to  the  unpaid-for  goods  in  his  actual 
possession — and,  in  the  other,  to  such  goods  as  may  be 
in  transit,  or  in  the  hands  of  his  agent,  shipper,  carrier, 
or  wharfinger,  with  the  object,  and  for  the  purpose  of 
delivery  to  the  vendee  (1). 

The  right  to  stop  goods  in  transitu,  though  first  intro- 
duced and  founded  in  equity,  has  long  been  considered 
and  acted  upon  as  a  legal  remedy.  The  courts  of  law, 
admitting  the  justice  of  the  right,  have  recognized  it  in 
constant  practice,  and  extended  a  liberal  aid  in  enabling 
an  unpaid  consignor  or  vendor  to  regain  possession  of 
property  on  its  way  to  a  vendee,  who,  from  his  circum- 

(1)  Vijcon  V,  rates,  5  B.  &  Ad.  339 ;  2  Nev.  &  M.  202,  8.  C, 
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stances,  may  not  be  in  a  condition  to  fulfil  the  tenns  of 
his  contract.  What  was  formerly  a  mere  equitable 
claim  is  now  therefore  a  legal  possessory  right  (1).  In 
its  foundation,  it  is  analogous  to  that  of  lien ;  but  from 
its  nature,  it  must  be  obvious,  it  can  only  be  exercised  in 
respect  of  the  identical  goods  on  which  the  claim  is 
founded.  It  is  not  a  mere  lien  which  a  vendor  for- 
feits if  he  part  with  the  possession  of  the  goods,  but 
grows  out  of  his  original  ownership  and  dominion  (2). 
The  insolvency,  therefore,  or  inability  of  the  vendee  to 
pay  the  price  of  the  goods  sold,  vests  in  the  vendor  a 
power  to  exercise  the  inherent  rights  of  ownership ;  and 
the  conditional  right  to  possession  in  the  former,  can 
only  be  rendered  absolute  by  payment,  or,  what  is 
equivalent  to  payment,  tender  of  such  amount;  but, 
after  such  payment  or  tender,  the  goods  cannot  be  de- 
tained for  sums  due  on  prior  or  other  accounts  (3). 
General  rale  of  The  general  rule  of  law  is,  that  where  there  is  a  sale 
perty  paumg '  ^^  goods,  and  nothing  is  specified  as  to  delivery  or  pay- 
by  sale.  ment,  although  every  thing  may  have  been  done  so  as 
to  divest  the  property  out  of  the  vendor,  and  to  throw 
upon  the  vendee  all  risk  attendant  upon  the  goods ;  still 
there  results  to  the  vendor  out  of  the  original  contract  a 
right  of  re-seizure  and  retention,  until  payment  of  the 
price  (4). 
Original  recog-     The  earliest  instance  found  of  the  recognition  of  tliis 

oftto  ^  "*in  "K^*  ^^  *  court  of  equity  is  in  the  case  of  Wiseman  v. 

transitn.  Vandqmt  (B),  decided  in  the  year  1690.      The  benefit 

which  was  expected  to  result  to  trade  from  the  allowance 


(1)  Bdwardt  t.  Brewer^  2  Mee.  &  W.  337,  per  Fuke,  B. ;  and 
Witemm  ▼.  Va$idepta,  2  Vera.  203 ;  Snee  ▼.  Preteot,  1  Atk.  245 ; 
T.  Ltntberi,  Amb.  39 ;  2  Eden,  75,  S,  C, 

(2)  Bfofomv.iSafMiert,  4B.&C.948,per  Bayley,J.;  7D.&R.403,£r.e. 

(3)  Snee  y.  Preeeotf  1  Atk.  245. 

(4)  BiUesr.  Gorton,  2  Cr.  &M.  511 ;  4  Tyrwh.  295,  8.  C. ;  Tbokew,  Hel^ 
linffworthf  5  Term  Rep.  215. 

(5)  2  Vern.  203.     But  the  court  has  not  jurisdiction  to  exercise  the  right 
of  stoppage  in  transitu ;  see  Goodhart  y.  Lotee,  2  Jac.  &  W.  349. 
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of  the  right,  and  the  apparent  injustice  of  permitting  the 
goods  of  a  consignor,  in  the  event  of  the  consignee's 
bankruptcy,  to  be  applied  in  payment  of  the  other  credi- 
tors of  the  latter,  induced  the  courts  of  law  to  follow  the 
example  of  the  courts  of  equity,  and  to  adopt,  and  by  a 
yariety  of  decisions  to  establish,  the  right  of  stoppage  in 
transitu  as  a  legal  right  (1) ;  and  upon  the  same  principles 
of  justice,  as  already  observed,  it  has  since  been  looked 
upon  both  by  courts  of  law  and  equity  as  a  right  to  be 
favoured  and  encouraged  (2),  The  judges,  indeed,  of 
our  courts,  have  frequently  expressed  their  regret  that 
the  laws  of  England  were  not  equally  favourable  to  the 
vendor  of  goods  in  this  respect  with  those  of  some  other 
countries,  and  lamented  that  goods  which  had  been 
actually  delivered  after  the  consignee's  bankruptcy,  and 
were  distinguishable  from  the  general  mass  of  his  effects, 
should  ever  have  been  considered  a  part  of  them,  or  that 
there  should  have  been  any  necessity  for  the  numerous 
and  nice  distinctions  which  have  been  made,  as  to  the 
continuance  and  determination  of  the  transitus  (3).  Such 
distinctions  have,  however,  been  at  all  times  acted  upon 
by  the  courts,  and  it  is  only  by  so  distinguishing  between 
an  actual  or  constructive  delivery,  and  a  delivery  for 
certain  purposes  only,  that  they  have  established  and 
supported  the  power  of  a  vendor  to  retake  possession  of 
the  goods  sold,  during  their  transit  to  the  vendee  (4). 

All  persons  standing  in  the   relation  of  vendor  and  By  whom  right 
vendee,  or  c<Hisignor  and  consignee,  on  a  sale  or  consign-  22dl**  "^" 
ment  of  goods  on  credit,  may  exercise  the  right  of  stop- 

(1)  ElUa  y.  Htm/,  3  Term  Rep.  469,  per  Buller,  J. ;  Hodfftm  ▼.  XfOjr, 
7  Term  Rep.  440  ;  lAekbarrmo  y.  Mtinny  6  East,  25,  tn  n^tUt.  DUvm  ▼. 
Baldwin,  5  East,  175  ;  Oppenheim  y.  IhiMel/,  3  Boe.  &  Pol.  42,  per  Heath,  J. 

(2)  Northey  t.  FMd,  2  Esp.  Rep.  613 ;  Scott  t.  Pettitj  3  Boa.  &  Pal. 
469 ;  Hammond  ▼.  Amdenotif  I  New  Rep.  69. 

(3)  Snee  y.  Prueot,  1  Atk.  245 ;  inglia  ▼.  Utkerwood,  1  East,  515  ; 
Neate  y.BoU,  2  Eaat,  117  ;  Scott  y.  Pettit,  3  Bos.  &  Pol.  469. 

(4)  Oppenheim  y.  Rutsell,  3  Boa.  &  Pal.  42. 
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page  in  transitu.  And  there  are  cases  in  which  the  law 
recognizes  this  right,  though  the  contract  under  which 
the  goods  have  been  consigned  may  not  be  literally  a 
contract  of  sale(l).  Hence,  where  a  factor  or  i^ent,  by 
the  order  of  his  principal,  purchases  goods  for  him,  and 
consigns  them  to  him  on  credit,  with  an  additional 
charge  on  account  of  commission,  making  himself  liable 
to  the  original  vendor  in  the  first  instance,  and  no  privity 
exists  between  such  vendor  and  the  principal,  the  &ctor 
or  i^ent  is  so  far  considered  as  the  vendor  of  the  goods 
to  the  principal,  as  to  be  entitled  to  stop  them  in  transitu, 
upon  the  insolvency  or  bankruptcy  of  the  latter,  though 
he  may  not,  perhaps,  be  considered  as  standing  in  that 
relation  for  all  purposes.  Nor  is  this  right  divested 
though  the  trader  may  have  previously  accepted  bills 
drawn  upon  him,  by  his  agent,  for  the  amount  of  the 
goods;  for  such  acceptances  amount,  at  most,  to  part  pay* 
ment  for  the  goods,  which,  as  shown  hereafter,  is  no 
defeasance  of  the  right  (2). 
Mere  liability  But  a  mere  liability  to  pay  the  price  of  goods,  by 
goaS,asiare-  ^^^  ^^^  ^^  become  surety  for  the  purchaser,  does  not 
*y»J*^  "®  entitle  him  to  the  exercise  of  the  right,  in  case  of  the 
purchaser's  insolvency ;  for  there  exists  no  primary  lia- 
bility for  the  price  of  the  goods  as  in  the  instance  last 
mentioned,  so  as  to  constitute  the  required  relation  of 
vendor  or  consignor  (3). 
Right  may  be  Stoppage  exercised  by  a  particular  agent,  or  by  a  gene- 
▼eodor'a  agent.  ^  agent,  not  particularly  authorized  (if  the  act  of  the 
latter  be  afterwards  recognized  and  confirmed  by  his 
principal),  will  be  as  valid  as  if  made  by  the  consignor 
himself.     But  a  stoppage  by  a  third  person,  who  at  the 

(1)  Snee  Y.  Preseot,  I  Atk.  245;  D'Aquila  t.  Lambert,  Amb.  399;  2 
Eden,  75,  5.  C. ;  Newwm  ▼.  Thornton,  6  East,  17  ;  2  Smith,  207,  8.  C; 
InglU  T.  Uiherwood,  1  East,  515 ;  BohtUngh  ▼.  InglU,  3  East,  381. 

(2)  JRptte  V.  Wray,  3  East,  93. 

(3)  Sijfken  y.  Wray,  6  East,  370. 
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time  is  not  an  agent  of  the  consignor,  and  has  received 
no  authority  from  him  for  so  doing,  will  not  be  sufficient, 
though  the  act  of  such  person  be  afterwards  adopted  and 
approved  of  by  the  consignor ;  and  to  render  a  resump- 
tion by  the  consignor  or  his  agent,  effectual  in  law,  it 
must  be  effected  with  an  intention  of  stopping  the  goods 
in  transitu,  and  adversely  to  the  consignee ;  and  if  it  be 
made  under  an  amicable  agreement  with  the  latter,  to 
sell  the  goods,  and  apply  the  proceeds  in  discharge  of 
bills  drawn  by  the  consignor  for  the  price,  it  will  be 
wholly  invalid  against  the  assignees  of  the  bankrupt 
consignee  (I). 

In  every  instance,  where  goods  are  sent  in  the  way  of  Right  of  con- 
sale,  the  party  to  whom  they  are  sent  is  liable  to  pay ;  J*"^^  *««Mt 
but  till  he  has  paid,  in  case  of  his  failure,  the  owner  may 
stop  them  in  transitu.  An  evident  and  reasonable  dis- 
tinction exists  between  payment  and  a  mere  liability  to 
pay ;  and  hence,  if  a  factor,  in  consideration  of  goods 
consigned  to  him,  have  accepted  bills  drawn  by  the  con- 
signor, paid  part  of  the  freight,  and  become  insolvent 
before  the  bills  are  due,  and  before  the  goods  have 
reached  his  actual  possession,  the  consignor's  right  still 
attaches  (2). 

So,  if  a  consignor  purchase  goods  on  the  joint  account  Agaimtcon. 
of  himself  and  another,  and  consign  them  to  the  latter  to  J^^j^^**^ 
be  disposed  of  for  their  mutual  benefit,  he  so  far  acquires  signor. 
the  character  and  rights  of  a  vendor,  as  to  entitle  him- 
self to  the  power  of  resuming  possession  Of  them,  in  case 
of  the  bankruptcy  or  insolvency  of  the  latter  during 
their  transit  (3). 

A  party,  remitting  money  on  a  particular  account,  and  Against  money 
for  a  particular  purpose,  may  stop  it,  on  its  way  to  the  ^^^^  ^^'  * 
consignee,  in  case  of  his  insolvency ;  but  no  such  right  poae. 

(1)  Feise  t.  Wray,  3  East,  93. 

(2)  Kinhek  y.  Craig,  4  Bro.  P.  C.  47 ;  3  Term  Rep.  119^783. 

(3)  New9om  y.  Thornton,  6  East,  17 ;  2  Smith,  207,  8,  C. 


^\ 
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exists  in  the  case  of  a  general  remittance  in  payment,  or 
on  account  of  a  debt  from  a  debtor  to  his  creditor  (I). 
Alien  enemies       Alien  enemies,  trading  with  British  sabjects,  who  pur- 
entitled  to  right  ^hase  Under  license  from  the  crown,  have  been  held  to  be 

of  stoppage  in  ' 

transitu,  where  entitled  to  the  rights  of  purchasers  under  ordinary  cir^- 
pwchLed'un-  cumstanccs.  Such  license  from  the  crown,  to  British 
derUcensefrom  merchants  to  send  a  ship  in  ballast  to  an  enemy's  port, 
e  crown.  there  to  receive  and  load  a  cargo,  and  import  it  into  this 
country,  by  legalizing  the  purchase  by  the  subject,  le- 
galizes the  sale  by  the  enemy,  and  impliedly  legalizes  the 
vendor-enemy's  right  to  stop  the  goods  in  transitu,  after 
their  arrival  in  port  here,  upon  the  intermediate  insol- 
vency of  the  vendees,  after  a  part  payment  only  (which 
is  offered  to  be  refunded),  and  also  to  employ  an  agent 
here  for  that  purpose ;  and  such  agent  having  possessed 
himself  of  the  goods,  the  assignees  of  the  bankrupt  ven- 
dees cannot  recover  from  him  the  value  of  them  in 
trover  (2).  "  The  crown,"  observed  Lord  Ellenborough, 
C.  J.,  in  delivering  judgment,  ^*  does  not  give  to  any 
man  a  roying  commission  to  steal  from  or  defraud  even 
its  enemies  of  their  property :  if  it  authorize  a  subject  to 
buy  goods  from  an  enemy,  it  must  be  taken  to  authorize 
the  enemy  to  sell  them.  The  alien  enemy,  therefore^  has 
a  right  to  stand  in  court  as  defending  a  legal  contract, 
for  the  sale  of  his  goods,  authorized  by  the  King's  li- 
cense, with  the  power  incident  to  such  a  contract :  and  I 
should  be  ashamed  to  be  the  subject  of  a  country  which 
should  be  so  base  as  to  hold  out  a  lure  to  aliens  to  sell 
their  property  to  its  own  subjects,  and  then  enable  the 
vendees,  as  soon  as  the  property  was  thus  brought  within 
their  grasp,  to  seize  and  apply  it  to  their  own  use,  with- 
out paying  the  owners  for  it." 
Transferree  of  The  transferree  of  a  bill  of  lading  by  endorsement, 
frL'^yS    ^^^^  *^®  vendor  of  goods,  who  has  ascertained,  whilst 

(1)  Smith  y.  Satelea,  2  Esp.  Rep.  578. 

(2)  Fmi<m  t.  Peantm,  15  East,  419. 
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they  are  in  the  hands  of  the  wharfinger,  that  the  pur- entitled  to 
chaser,  to  whom  they  had  been  originally  consigned,  has  ^^^^' 
stopped  payment,  having  received  directions  from  the 
vendor  to  take  possession  of  the  goods,  and  accordingly 
demanded  them  from  the  wharfinger^  has  been  held  to 
have  a  sufficient  special  property  therein  to  enable  him 
to  maintain  an  action  of  trover ;  on  the  ground  that  the 
right  of  stoppage  in  transitu  by  the  vendor,  was  not  at 
an  end  when  the  demand  was  made  (1). 

In  order  to  constitute  a  valid  right  to  the  exercise  of  There  must  be 
stoppage  in  transitu,  the  debt,  in  respect  of  which  the  ^e^^*ttS^*^* 
power  is  claimed,  must  be  subsisting  and  unpaid ;  though  price,  to  au- 
the  precise  amount  may  not  have  been  ascertained.    Ac-  ^^^^loaSi 
cordingly,  where  a  merchant  in  England  sent  goods  of  a  prMnse  sum  not 
given  value  to  a  merchant  at  Quebec,  for  sale  on  his     ^^^' 
account,  and  before  the  goods  were  sold,  and  the  proceeds 
ascertained,  the  latter  shipped  three  cargoes  of  timber 
to  the  former,  to  credit  in  account — two  of  which  arrived 
— and  against  the  thirds  the  consignor  drew  a  bill  for  the 
amount,  whilst  it  was  in  transitu ;  and  in  the  interval, 
the  consignee  dishonoured  the  bill,  and  became  insolvent ; 
it  was  held,  that  the  consignor  had  a  perfect  right  of 
stoppage  in  transitu,  and  was  not  bound  to  wait  until 
the  mutual  accounts  between    him  and  the  consignee 
were  finally  adjusted  (2). 

But  if,  on  the  other  hand,  the  state  of  the  accounts  if  rendor  in- 
between  the  parties  be  such  that,  on  the  whole,  t^ej^^^^ 
vendor  is  indebted  to  the  vendee,  he  cannot  on  the  in-  account,  no 
solvency  of  the  vendee,  stop  in  transitu  property  of  less  "*  *  «a«*»- 
value  consigned  to  the  vendee,  on  account  of  the  balance ; 
and  if  the  balance  due  from  him  have  arisen  from  accept- 
ances given  for  his  accommodation  by  the  acceptor,  his 
right  of  stoppage  is,  notwithstanding,  suspended  till 
payment  of  the  bills  (3). 

(1)  Morison  t.  Grtty,  9  Moore,  484. 

(2)  Wood  ▼.  Jones,  7  D.  &  R.  126. 

(3)  Vertue  v.  JeufiU,  4  Camp.  31. 
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Agreement  to       A  composition  taken  by  the  vendor  for  a  debt  on  the 

sitionVor'debt  ii*8<>^v®"cy  ^f  ^^^  vendee,  in  preference  to  an  exercise  of 
operates  as  his  right  of  Stoppage  in  transitu,  thereupon,  amounts  to 
of  tS!"*^'  a  direct  waiver  and  abandonment  of  his  privilege.  Thus, 
where  a  wine-merchant,  having  possession  of  a  butt  of 
sherry,  which  he  had  sold  to  a  customer  who  subse- 
quenUy  compounded  with  his  creditors,  became  a  party 
to  the  deed  of  composition  for  a  general  debt,  including 
the  price  of  the  wine  in  question,  and  declined  to  take 
back  the  wine,  stating  that  the  customer  might  have  it 
delivered  at  any  time,  on  payment  of  duty,  it  was  held, 
that  he  was  bound  by  such  promise,  and  that  under  the 
circumstances,  he  could  not  avail  himself  of  the  doctrine 
of  stoppage  in  transitu  (1). 
Stoppage  in  The  right  of  stoppage  may,  in  some  cases,  be  exercised 
^^J^aedby  a*'  effectually  by  a  mere  claim  to  the  goods  during  their 
mere  claim.  transit,  without  an  actual  seizure  by  corporal  touch.  Thus, 
where  a  claim  was  advanced* by  the  agent  of  a  consignor 
to  a  quantity  of  wine  which  had  been  consigned  to  an  in- 
solvent vendee,  and  on  non-payment  of  duties,  removed 
into  the  King's  warehouse,  pursuant  to  the  statute  autho- 
rizing a  seizure  and  sale  in  such  case,  and  no  actual  pos- 
session could  consequently  be  acquired  by  the  consignor; 
the  claim  was  held  sufficient  in  law  to  prevent  the  pro- 
ceeds of  the  wine  from  being  distributable  under  a  com- 
mission of  bankruptcy  issued  against  the  consignee.  The 
courts,  observed  Lord  Kenyon  in  delivering  judgment,  had, 
of  late  years,  leaned  much  in  favour  of  the  power  of  the 
consignor  to  stop  his  goods  in  transitu,  and  it  was  a  lean- 
ing in  furtherance  of  justice ;  and  though  Lord  Hardwicke 
had  been  of  opinion,  that  in  order  to  stop  goods  in  tran- 
situ, there  must  be  an  actual  possession  of  them  obtained 
by  the  consignor,  before  they  come  into  the  hands  of  the 
consignee,  that  rule  had  been  since  relaxed ;  it  was  then 
held,  that  actual  possession  was  not  necessary — that  a 

(1)  NiekoUy.  Hart,  5  Car.  &  P.  179. 
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claim  was  sufficient,  and  to  that  rule  he  subscribed. — In 
the  case  before  the  court,  his  Lordship  continued,  the 
bankrupt  had  no  title  to  the  actual  possession  until  the 
duties  were  paid  ;  until  then,  they  were  qtuisi  in  custodiA 
legis ;  before  the  sale,  the  agent  for  the  consignor  claimed 
and  endeavoured  to  get  possession,  and  that  was  a  suffi- 
cient stoppage  in  transitu,  in  his  opinion,  to  secure  the 
rights  of  the  consignor  (1). 

A  notice  to  a  carrier,  during  the  transit  of  goods,  not  Or,  by  notice 
to  deliver  them  to  the  vendee,  operates  in  like  manner  ^  ^JJJ^  ^^ 
as  a  valid  exercise  of  the  right  of  stoppage,  and  though  vendee, 
the  goods  be,  notwithstanding,^elivered  by  mistake,  the 
sale  is  nevertheless  rescinded ;  for  it  is  clear,  that  after 
such  notice,  the  carrier  becomes  liable  in  trover,  in  case 
of  delivery,  and  it  would  be  monstrous  to  say,  that  the 
delivery  of  them  by  mistake,  under  such  a  liability,  was 
a  confirmation  of  the  property  in  the  vendee  (2). 

The  first,  and  principal  question  to  be  determined  in  Right  depen- 
every  inquiry  into  the  extent  of  the  vendor's  power,  is  ti^n^oftnmsit. 
necessarily  the  duration  of  the  transit  of  the  goods  sold ; 
for  it  is  during  such  period  only,  as  expressed  by  the 
technical  phrase  adopted,  that  the  right  of  a  vendee 
is  defeasible  by  re-seizure  aiid  detention  of  the  pro- 
perty. 

As  a  general  position,  it  may  be  considered  that  in  all  General  rule  as 
cases  of  the  sale  and  transmission  of  goods,  the  transitus  transit. 
is  at  an  end  when  the  property  comes  either  into  the 
actual  possession  of  the  vendee,  or  to  that  place  where, 
by  his  authority,  it  is  destined  for  his  use,  or  to  await  his 
orders,  where,  infine^  there  is  nothing  further  to  be  done* 
with  the  property,  until  a  re-sale  has  taken  place,  or  it 
has  been  applied  to  the  vendee'^s  purposes ;  and  where  no 


(1)  Northey  v.  Field,  2  Esp.  Rep.  613.    A  case  was  asked  for  on  the  part 
of  the  plaintiff  and  granted ;  but  was  never  afterwards  moved.  (See  note.) 

(2)  Liit  v.  Cowiey,  7  Taunt.  169  ;  2  Marsh,  457  ;  Holt,  338,  per  Gibbs, 
C.  J. ;  Stoke9  v.  De  La  Riviere,  cited  in  Bohtlingk  v.  Inglis,  3  East,  397. 
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further  change  of  possession  is  contemplated,  till  a  further 

change  of  property  has  been  effected  (1). 

Actual  or  con-       But,  in  Older  to  constitute  a  determination  of  the 

a&M^hjoon-  ^ransitus,  the  consignee  must  have  taken  actual  or  eon- 

■ignee  essential  structiye  possession  of  the  goodsy  as  owner.     A  deliTeiy, 

to  determina-  ■»••§••  i  i  - 

tionoftran-     contrary  to  nis  directions,  or  subsequently  to  a  rescis- 
situs.  g]OQ  Qf  the  contract,   would,  notwithstanding  the  in- 

solvency of  the  vendee,  be  ineffectual    to  defeat  the 
right  of  the  vendor  to  repossession.    The  intention  of 
the  consignee,  at  the  time  of  receiving  the  goods,  may 
therefore  be  tested  by  evidence,  so  as  to  preclude  the 
Transttusnot    Supposition  that  he  redKved  them  as  hb  own.     Thus 
ceptence  con-   '''^''^'6  ^^  Consignee's  agent  or  son  allowed  a  quantity  of 
trary  to  his      goods  to  be  landed  at  a  wharf  where  the  consignee  cus- 
^^  ^^'  tomarily  received  them,  without  the  directions  of  the 

consignee  himself,  the  goods  were    still  considered  in 
transitu,  on  evidence  being  adduced  to  prove  that  the 
consignee  had  told  his  son  at  the  time,  that  under  the 
circumstances  in  which  he  was,  he  would  not  meddle 
with  them ;  and  though  that  teLCt  was  not  disclosed  to 
the  wharfinger  (2). 
Nor,  by  deli-        Consistent  with  the  principle  of  this  decision,  though 
wltho'at  bi^  ^    ^^^  ^^  exteusive  in  its  application,  is  a  subsequent  judg- 
directions.        mcut  of  the  court^  that  the  unauthorized  consent  of  the 
clerk  to  the  landing  of  goods  at  a  particular  wharf  in  the 
name  of  his  master  is  not  sufficient  to  divest  the  lien  of 
the  consignor  (3).   It  differs,  however,  as  will  be  seen,  in 
this  respect,  that  in  the  one  case,  the  wharf  where  the 
goods  were  landed,  was  the  one  customarily  used  by  the 
consignee;  and,  in  the  other,  that  it  was  one  selected  for 
the  special  landing  of  the  particular  goods,  and  not  origi- 
nally intended,  or  ordinarily  used  for  that  purpose. 
If  contract  re-      The  right  of  contracting  parties  to  rescind  an  existing 

(1)  Jame9  v.  Griffin,  2  Mee.  &  W.  623;  and  see  the  same  case,  wben 
first  before  tbe  conrt,  1  Mee.  &  W.  29. 

(2)  James  V.  Griffin,  2  Mee.  ScW.  623  (Lord  Abinger,C.B.  disscntientc). 

(3)  Edwards  Y,  Brewer,  2  Mee.  &  W.  375  ;  Mur.  &  Hurl.  132. 
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contract,  till  executed,  or  the  fights  of  third  parties  have  scinded  mean. 
intervened  (1),  is  universally  admitted,  when  not  in  fraud  "^^^If/j^e^" 
or  contravention  of  the  bankrupt  laws  (2).     Hence  where  invalid. 
a  consignee^von  the  arrival  of  goods  at  a  wharfinger's, 
repudiated  the  contract,  stating  that  he  would  not  re- 
ceive them,  and  directed  an  attorney  to  take  the  neces- 
sary steps  for  stopping  the  delivery ;  and  the  attorney 
accordingly  gave  the  wharfinger  an  order  not  to  deliver 
them,  which  order  the  consignor  wrote  to  confirm  the 
following  day  ;  and  subsequently,  the  goods  were  seized 
under  an  execution  at  the  suit  of  one  of  the  consignee's 
creditors ;  it  was  held,  that  the  original  contract  was 
rescinded,  and  that  the  transitus  was  not  ended  by  the 
arrival  of  the  goods  at  the  wharf,  so  as  to  deprive  the 
consignor  of  the  right  to  stop  in  transitu  (3). 

It  is  not  necessary,  in  order  to  divest  the  consignor's  Acceptance  by 
right  to  stop  goods  in  transitu,  that  they  should  have  ^'f**^'" 
been  taken  by  the  very  hands  of  the  consignee  himself; 
they  may  be  marked,  for  instance,  by  the  provisional 
assignee  of  the  consignee,  if  a  bankrupt,  before  arrival 
at  the  place  where  the  consignee  is  in  the  habit  of  re- 
ceiving them  (4);  and,  in  some  cases,  common  carriers.  Or  agent, 
packers,  and  wharfingers,  may  stand  in  the  character  of 
agents  for  the  purpose  of  receiving  or  holding  the  goods; 
a  delivery  to  whom  would  be  equivalent  to  a  delivery  to 
the  consignee  himself. 

In  the  instances  in  which  it  has  been  said  that  the  what  amounts 
goods  must  come  to  the  corporal  touch  of  the  vendees,  ^  final  delivery 
in  order  to  oust  the  right  of  stopping  in  transitu  (6),  it  is 

(1)  Salte  T.  Field,  5  Tenn  Rep.  211 ;  Atkin  y.  Bartoiei,  1  Str.  165 ; 
Harmon  y.  FUher,  Cowp.  125  ;  Smith  v.  Field,  5  Term  Rep.  404. 

(2)  See  the  distinction  between  the  cases,  ntprh,  &  Barnes  y.  Freeland,  6 
Term  Rep.  81. 

(3)  Bartram  y.  Farebrother,  4  Bing.  579 ;  1  M.  &  P.  515,  S.  C. ;  and 
see  MilU  y.  Ball,  2  Bos.  &  Pal.  457. 

(4)  Bllie  y.  Hunt,  3  Term  Rep.  464. 

(5)  Hunter  v.  Beale,  cited  ibid. 
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a  figurative  expression,  rarely  if  ever  true.  If  it  be  pre- 
dicated of  the  vendee's  own  actual  touch,  or  of  the  touch 
of  any  other  person,  it  comes  in  each  instance  to  a  ques- 
tion, whether  the  party  to  whose  touch  they  actually  come, 
be  an  agent  so  far  representing  the  principal,  as  to  make 
a  delivery  to  hitn  a  full,  effectual  and  final  delivery  to 
the  principal,  as  contradistinguished  from  a  delivery  to  a 
person  virtually  acting  as  a  carrier  or  mean  of  convey- 
ance to,  or  on  account  of,  the  principal,  in  a  mere  course 
of  transit  towards  him.  If  the  transit  be  once  at  an  end, 
the  delivery  is  complete,  and  the  transitus  for  this  pur- 
pose cannot  commence  de  novo,  merely  because  the  goods 
are  again  sent  upon  their  travels  towards  a  new  and  ul- 
terior destination  (1). 
Intermediate  Hence,  where  by  arrangement  an  intermediate  delivery 
delivery  may     qccuts  before  the  iTOods  reach  their  ultimate  destination, 

occur,  where      .  »  .         .  i      i  i 

agent  inTested  it  beco^ies  neccssary  to  inquire  whether  the  party  to 
with  power  to    ^j^q^  they  are  so  delivered  is  invested  with  the  power 

receive.  •'  * 

to  receive  them,  and  to  alter  their  destination ;  or  is  a 
mere  agent  to  see  them  forwarded  in  accordance  with 
original  directions.     If  clothed  with  a  general  and  un- 
limited  authority  in    this   respect,   the  transitus   ends 
on  the  arrival  of  the  goods  into  his  hands,  for,  as  be- 
tween the  buyer  and  seller,  this  is  the  ulterior  delivery 
in  view  (2).     It  is  not  merely  a  constructive,   but  an 
actual  delivery. 
Goods  directed      In  accordance  with  this  distinction,  where  goods  were 
priorto'being    ordered  of  a  cotton-dealer  at   Manchester,  to  be  for- 
shipped  to        warded  to  one  Metcalf  at  Hull,  for  the  purpose  of  being 
plete  transit  at  shipped  for  Hamburg  ;  it  was  held,  that  the  goods  had 
first destina-      go  far  got  to  the  end  of  their  journey;  for  they  then  re- 
quired new  orders  to  put  them  again  into  motion ;  and 

(1)  Dixon  V.  Baldwin,  5   East,  184,  per    Lord  EUenborough,   C.  J.; 
Jackton  Y.  Nickolt  5  Bing.  N.  C*  508. 

(2)  Leeds  ▼.  Wright,  3  Bos.  &  Pal.  320 ;  4  Esp.  Rep.  243,  8,  C. ;  Scott 
y.  Pettit,  3  Bos.  &  Pul.  469. 
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to  communicate  to  them  another  substantive  destination, 
or  they  must  otherwise  have  continued  stationary  (1). 

And,  where  a  trader  in  London  was  in  the  habit  of  Soif  dqiosited 
purchasing  goods  in  Manchester,  and  of  exporting  them  ^^n^'^fni 
to  the  continent  soon  after  their  arrival  in  London,  but  remoTed  for 
having  no  warehouse  there,  the  goods  consigned  to  him  ^y"^*"*  *^®" 
usually  remained  in  the  waggon-office  of  the  carriers, 
until    they  were   removed   for  the    purpose  of   being 
shipped,  the  court  held,  that  this  constituted  the  termi- 
nation of  the  transit  (2),  for  thenceforward  it  was  at  the 
option  of  the  vendee  to  send  them  wherever  he  thought 
proper.     And  inasmuch  as,  in  such  case,  the  vendor's  Notwithstand- 
right  of  stoppage  ceases  with  the  termination  of  the  JJ'^'*®'*.*^*""®*^ 
transit,  it  follows,  in  reason,  that  his  right  is  in  no  man- 
ner kept  alive  by  the  fact  that  the  carrier  detains  the 
goods  in  respect  of  a  claim  of  lien  (3). 

A  long  series  of  cases  might  be  cited,  were  it  necessary,  So^if  deponted 
in  confirmation  of  the  established  doctrine  that,  if  a  man  by  c^aignef. 
be  in  the  habit  of  using  the  warehouse  of  another, 
whether  that  of  a  carrier  or  wharfinger,  as  his  own, 
making  it  the  depository  of  his  goods,  and  disposing  of 
them  there,  the  transitus  terminates  with  the  arrival  of 
the  goods  at  such  depository  (4).     This  must,  however, 
be  understood  as  extending  only  to  those  instances  where 
a  delivery  into  the  wariehouse  has  been  perfected,  or  the 
consignee  has  obtained  a  full  control   over  the  goods, 
prior  to  his  insolvency.    The  mere  arrival  of  a  ship  at  AniTalofaship 
a  wharf,  without  any  delivery  of  the  goods  out  of  the  outroodrb^g 
hold  of  the  ship^  is  not  enough  to  constitute  a  tormina-  unloaded  or 

(1)  Dunm  V.  Baldwin,  5  East,  175  ;  and  see  Wright  v.  Lawest  4  Esp. 
Rep.  82  ;  Noble  v.  Adams,  7  Taunt.  59  ;  2  Marsh,  366 ;  Holt,  248,  S.  C. 

(2)  Rowe  V.  PieXford,  8  Taunt.  83. 

(3)  Allan  v.  Gripper,  2  Cr.  &  J.  218  ;  2  Tyrwh.  218,  8,  C. ;  but  8uch  lien 
would  operate  to  keep  the  transitus  alire,  if  claimed  before  actual  delivery ;  see 
Crawshay  ▼.  Eades,  1  B.  &  C.  181 ;  2  D.  &  R.  288,  S,  C. ;  post,  p.  376. 

(4)  mchardwn  ▼.  Ooss,  3  Bos.  &  Pul.  127 ;  Scott  v.  Pettit,  ibid.  46U  ; 
Morley  v.  Hay,  3  Man.  &  Ry.  396. 
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claimed  by  con-  tioD  of  the  transit,  even  though  the  wharf  be  customa- 

teralnatioif of  "'j  ^^^  ^V  *^®  consigDBe  as  the  depository  of  the  goods 
transitus.         shipped  to  his  direction.    The  following  case,  in  which 
this  point  was  fully  argued  and  determined,  came  on  be- 
fore the  Court  of  C!ommon  Pleas,  upon  a  motion  to  set 
aside  an  award. 

Messrs.  Wilkinson  &  Ck).  having  purchased  for  one 
Gilbert  twenty -five  sacks  of  flour,  at  their  own  expense, 
charging  a  commission  only,  and  not  a  profit,  shipped 
them,  with  the  remainder  of  a  cargo  of  other  goods,  by  a 
vessel  named  the  ^'Cumberland,"  bound  for  London.  The 
vessel  was  consigned  to  the  wharf  of  one  Humphrey,  and 
a  manifest  of  the  cargo  sent  to  him  by  post.  At  the 
same  time,  an  invoice  of  the  goods  was  sent  to  Gilbert, 
stating  them  to  be  bought  and  shipped  for  him,  and  at 
his  risk.  It  appeared,  that  when  a  ship  was  thus  con- 
signed by  Messrs.  W.  &  Co.,  to  Humphrey's  wharf,  a 
manifest  of  the  cargo  was  usually  sent,  by  post,  and  in 
this  manifest  the  different  items  of  the  cargo  and  their 
marks,  &c.  were  inserted,  and  opposite  to  each  item, 
either  the  name  of  the  consignee,  or  the  words  *'  to 
order,"  were  written.  When  such  vessel  arrived  at  the 
wharf,  those  goods  for  which  the  consignee's  name  was 
annexed  to  the  manifest  were  delivered  to  the  consignee 
or  order,  upon  application;  and  those,  to  which  the 
words  *'  to  order"  were  opposite  in  the  manifisst,  were  de- 
livered to  the  order  of  W.  &  Co.,  that  is  to  say,  to  per* 
sons  producing  either  bills  of  lading  for  the  goods,  or 
W.  Sc  Co.*s  invoices  of  them.  Flour,  thus  appearing  to 
be  shipped  to  order  by  the  manifest,  was  always  left  on 
board  the  vessel,  and  not  landed,  until  such  bill  of 
lading  or  invoice  was  produced ;  but  if  no  such  bill  of 
lading  or  invoice  was  produced  by  the  time  the  vessel 
began  to  take  in  her  return  cargo,  then  the  flour  was 
landed  and  placed  in  the  warehouse  of  Humphrey,  and 
there  kept  to  the  order  of  the  shippers.     Gilbert,  who 
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afterwards  became  bankrupt,  had  been  in  the  habit  of 
having  flour  shipped  for  him  from  Stockton,  and  sent  to 
Humphrey's  wharf;  and  in  such  cases  always  either  sold 
it  on  board  before  it  was  landed,  or  it  was  landed  and 
kept  for  him  in  the  warehouse,  until  he  sold  it ;  so  that 
Humphrey's  wharf  was  invariably  deemed  the  place  of 
its  destination.  The  twenty-five  sacks  in  question  were 
shipped  on  the  5th  day  of  April,  1824,  and  arrived  at  the 
wharf  on  the  12th,  but  were  not  landed  until  between 
the  22nd  and  26th  of  the  same  month.  Meanwhile,  viz. 
on  the  17th,  an  order  from  W.  &  C!o.,  directed  to  Hum- 
phrey, requiring  him  to  deliver  the  sacks  to  Messrs. 
Atkinson  and  Cramp,  was  produced  to  Humphrey  by 
Cramp,  and  the  flour  claimed  on  behalf  of  W.  &  Co. 
Gilbert  had  committed  an  act  of  bankruptcy  on  the  10th 
day  of  April,  1824.  On  the  14th  a  commission  of  bank- 
ruptcy had  issued  against  him,  and  on  the  19th,  the 
messenger  under  the  commission  produced  to  Humphrey 
the  invoice  of  the  twenty-five  sacks  of  flour  in  question, 
which  had  been  sent  by  W.  &  Co.  to  Gilbert,  as  before 
mentioned,  and  demanded  the  flour,  but  it  was  refused. 
Messrs.  A.  &  C.  subsequently  landed  the  flour,  and  it 
was  sold  on  the  account  of  W.  k  Co.  The  court,  under 
these  circumstances,  held,  that  there  had  not  been  such  a 
delivery  to,  or  application  made  by,  the  consignee,  as  to 
deprive  the  consignors  of  the  right  of  stoppage  in  tran- 
situ, and  that  they  were  therefore  entitled  to  the  posses- 
sion of  the  flour,  under  the  claim  made  on  their  behalf 
by  Atkinson  and  Cramp  (i). 
Aerain,  a  mere  commencement  of  delivery,  not  so  far  Amcrccom- 

°_'_  ,,,  .  ^ai  x_i  mcncemcnt  of 

completed  as  to  enable  the  consignee  to  take  actual  pos-  deUyery  not 
session,  cannot  be  construed  into  a  determination  of  the  perfected  by 
transit.    Thus,  where  a  quantity  of  iron  was  delivered  to  termination  of 

transit. 
(1)  Tw:ker  ▼.  Humphrey,  4  Bing.  516  ;  1  M.  &  P.  378  (n). 
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a  carrier  to  be  conyeyed  to  a  vendee  in  the  coantry,  and 
the  carrier  having  reached  the  vendee's  premises,  landed 
a  part  of  the  iron  at  his  wharf,  but  finding  that  he  had 
stopped  payment,  reloaded  the  same  on  board  his  barge, 
and  took  the  whole  of  the  iron  to  his  own  premises ;  it 
was  held,  that  there  was  no  delivery  of  any  part  of  the 
iron  so  as  to  divest  the  consignor  of  his  right  to  stop  in 
transitu ;  the  special  property  remaining  in  the  carrier 
until  the  freight  for  the  whole  cai^o  was  either  tendered 
or  paid,  or  until  he  had  done  some  act  showing  that  he 
assented  to  part  with  the  possession  of  the  goods  without 
})ayment  of  the  freight  (1). 

In  the  cases  so  far  referred  to,  it  will  be  seen  that  the 
destination  of  the  goods  has  been  either  temporarily  com- 
pleted  by  delivery  to  an  agent,  uninvested   with  any 
directions  as  to  their  further  transit,  or  the  warehouse  in 
which  they  have  been  deposited  has  been  so  customarily 
adoptefd  by  the  vendee,  as  to  render  the  warehouseman  a 
mere  agent  for  the  specific  object  of  receiving  and  pre- 
serving them  for  the  convenience  of  the  vendee. 
If  agent  inTMt-      If  an  agent  be  merely  clothed  with  a  specific  and 
dir^ttft^to  l^ited  authority  to  forward  the  goods  to  a  particular 
deatinatioii,      destination,  the  transitus  is  not  at  an  end  until  the  goods 
ends  at  snch^   haYB  reached  the  place  named  by  the  buyer  to  the  seller 
destination,      ^s  such  destination  ;  for  in  that  case,  the  warehouse  of 
the  agent  is  a  mere  resting-place  for  the  goods.     Ac- 
cordingly, where  goods  were  purchased  by  a  commission 
agent  at  Manchester  by  the  direction  of  merchants  at 
Lisbon,  to  be  there  sent  to  them,  and  the  latter  having  no 
warehouse  in  Manchester,  the  vendor  delivered  the  goods 
to  the  commission  agent,  who  was  to  forward  them  as 
ordered^  the  court  held,  that  the  transitus  continued  until 
they  reached  Lisbon,  the  place  named  by  the  vendee  to 

(1)  Cramhay  v.  Badet,  1  B.  &  C.  181 ;  2  D.  &  R.  288,  S.  C. 
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the  vendor  as  the  place  of  their  ultimate  destination; 
and  that  the  latter  had  a  right  to  stop  them  in  the  hands 
of  the  agent  on  the  insolvency  of  the  vendee  (1). 

And  if  goods  in  the  course  of  their  journey  reach  the  Andinnich 
hands  of  an  agent,  thus  confined  to  a  particular  order  of  ^»  payment 
destination,  the  case  will  not  be  varied  by  the  circum-  termediate  car- 
stance  that  he  has  paid  the  dues  or  carriage.    As,  where  j^jJJP"^' 
an  agent  at  Southampton  acting  under  a  general  autho-  transitaB. 
rity  from  Le  Conteur,  a  draper  at  Guernsey,  to  forward 
to  him  there  all  goods  which  arrived  to  his  direction  at 
Southampton,  received,  in   consequence,  a  quantity  of 
goods,  upon  which  he  paid  the  carriage  And  the  wharfage 
dues,  and  selected  the  ship  by  which  he  forwarded  the 
goods;  it  was  held,  that  the  transit  was  not  ended  at 
Southampton,  but  that  the  vendor  might  stop  them  after 
they  had  been  put  on  board  the  vessel  for  Guernsey  (2). 
.    But,  where  goods  have  been  furnished  to  a  party  as  Bat  if  agent 
agent  of  another,  who  has  become  bankrupt,  and  on  his  '**^*  puwAaaod 

,«.j^-  ,  K00G8  on  ">* 

own  credit,  he  may  protect  himself  by  stopping  them  in  own  credit,  he 
transitu,  and  giving  to  them  a  direction  adverse  to  his  ™I^J^^ 
principal  (2).     In  such  case  he  is  substantively  the  pur-  give  them  new 
chaser,  with  all  the  rights,  during  the  transit  of  the  ^****°***^- 
goods,  incidental  to  such  character;  but  if  the  goods 
reach  the  ultimate  destination  pointed  out  by  the  prin- 
cipal, every  subsequent  act  must  be  considered  in  the 
character  of,  and  in  furtherance  of  his  duty  as  agent  (3). 

The  delivery  to  an  agent  may  be  also  rendered  incom-  conditional 
plete,  by  conditions  annexed  by  the  vendor  at  the  time  of  ^^^^^^yby 
the  delivery.    Thus,  although,  upon  an  absolute  delivery  dS',  Igenrfor 
of  goods  to  a  packer  of  a  purchaser,  who  has  no  ware-  "•^y  money, 
house  of  his  own,  the  transit  is  in  general  at  an  end,  yet 
if  the  goods  be  delivered  to  him  upon  the  understanding 

(1)  Coatet  y.IUnlton,  6  B.  &  C.  422  ;   9  D.  &  R.  593,  S.  C. ;  and  see 
Smith  V.  Oau,  1  Camp.  282. 

(2)  Nicholla  Y.  Le  Fewre,  2  Bing.  N.  C.  81 ;  1  Hodges,  255,  8,  C, 

(3)  Hawk€9  T.  Dmiiii,  1  Cr.  &  J.  519  ;  1  Tyrwh.413,  S,  C. 
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that  they  are  to  be  paid  for  in  ready  money,  he  becomes 
a  trustee  for  the  vendor,  and  it  would  be  a  contraven- 
tion of  duty  to  deliver  them  to  the  purchaser  till  paid 
for  accordingly  (1). 
Or  sale  to  yen-     So  where  a  purchaser  agrees  to  buy  certain  goods, 
t^  rejjidring  ^f  ^^  instance,  articles    of   plate,  and  the  price  is 
to  be  previously  agreed  upon,  but  the  goods  are  not  to  be  delivered  till 
one  yven  or.  ^~^  yendor  has  got  them  engraved  at  his  own  expense; 
a  delivery  to  the  engraver  for  that  purpose  is  not  a 
delivery  to  the  purchaser,  so  as  to  defeat  the  vendor's 
right  of  stopping  the  goods  in  transitu,  on  the  failure  of 
payment,  or  dishonour  of  the  notes  with  which  payment 
has  been  made  (2). 
Right  of  pur-        It  was  formerly  ruled,  that  a  completion  of  the  journey 
possession  of*  ^^  neccssary  to  defeat  the  right  of  a  vendor  to  re-seize 
goods  before     goods  on  non-payment  of  the  price,  and  insolvency  of  the 
iSetodffortwriy  purchaser.     Thus,  in  the  following  case : — One  Hoist, 
denied.  ^[^q  ^^s  a  merchant  living  at  Leghorn,  consigned  a  cargo 

of  fruit  to  Dutton  &  Go.  at  Liverpool,  by  a  ship  char- 
tered on  their  account.  The  captain  signed  three  bills  of 
lading  as  usual,  one  of  which  was  sent  to  Dutton  k  Co« 
Before  the  ship  arrived  at  Liverpool,  Dutton  &  Co. 
became  bankrupts.  On  the  ship''s  arrival  at  Liverpool, 
she  was  ordered  to  perform  quarantine ;  and  during  the 
quarantine,  one  of  the  assignees  of  Dutton  &  Co.  went 
on  board  the  vessel,  claimed  the  cargo  as  belonging  to 
Dutton  &  Co.'s  estate,  opened  some  of  the  chests  of 
oranges,  and  put  two  persons  on  board,  who  continued 
there  till  the  quarantine  was  ended,  with  a  view  of  keep- 
ing possession  of  the  cargo.  A  few  days  afterwards,  but 
before  the  expiration  of  the  quarantine.  Hoist's  agent 
served  a  notice  of  Dutton  &  Co.'s  bankruptcy  on  the 
captain  of  the  vessel,  and  claimed  the  goods  on  behalf  of 

(1)  Loeackmm  v.  WUUamt,  4  Camp.  181 ;    OoodMi  ▼.  Skelioih  2  H. 
Bl.  316* 

(2)  Oweruon  ▼.  Morse^  7  Term  Rep.  64. 
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Hoist.  A  similar  notice  was  served  on  the  assignees; 
and  when  the  vessel  came  into  the  harbour,  a  claim  was 
again  made  to  the  captain,  and  an  indemnity  offered  to 
him  by  Hoist's  agent;  but  he  delivered  the  goods  to 
Dutton  &  Co.'s  assignees,  against  whom  Hoist  having 
consequently  brought  an  action  of  trover  to  recover  the 
goods,  they  contended,  that  the  principal's  right  to 
stop  in  transitu,  was  completely  at  an  end  when  the  con- 
signee had  got  possession,  by  any  means,  of  the  goods 
consigned  :  that  the  consignee  might  have  met  the  vessel 
at  sea  on  her  voyage,  and  have  taken  possession  by  vir- 
tue of  the  first  bill  of  lading,  which  possession,  they 
contended,  would  be  complete  to  divest  any  right  the 
consignor  might  have  to  stop  the  goods  in  transitu.  But 
Lord  Kenyon  was  of  opinion,  that  this  was  a  stopping  in 
transitu  sufficient  to  maintain  the  action ;  his  Lordship 
said,  that  in  order  to  give  the  consignee  a  right  to  claim 
by  virtue  of  possession,  it  should  be  a  possession  obtained 
by  the  consignees,  on  the  completion  of  the  voyage  ;  that 
the  case  put,  that  the  consignee  had  a  right  to  go  out  to 
sea  to  meet  the  ship,  could  not  be  supported,  as  it  might 
go  the  length  of  saying,  that  the  consignee  might  meet 
the  vessel  coming  out  of  the  port,  from  whence  she  had 
been  consigned,  and  that  that  would  divest  the  property 
out  of  the  consignor  and  vest  it  in  himself;  which  was  a 
proposition  not  to  be  supported,  as  there  would  be  then 
no  possibility  of  any  stoppage  in  transitu  at  all.  That  in 
the  present  case,  the  voyage  was  not  completed  till  she 
had  performed  quarantine,  till  which  time  she  was  in 
transitu;  and  as  Hoist's  agent  had  given  notice,  and 
claimed  the  cargo  before  the  completion  of  the  voyage^ 
he  was  of  opinion,  that  Hoist  had  stopped  the  goods  in 
time  enough  to  prevent  the  property  from  vesting  in 
the  assignees  (1). 

In  a  later  case,  however,  Lord  Al  vanley  expressed  him-  Contrary  dcd- 

aioiu. 
(1)  HoUt  ▼.  Poumal,  I  Esp.  Rep.  240. 
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self  to  be  directly  opposed  to  the  doctrine  laid  down  by 
Lord  Kenyon.  **  If/'  said  his  Lordship,  in  delivering  the 
judgment,  *^  in  the  course  of  the  conveyance  of  the  goods 
from  the  vendor  to  the  vendee,  the  latter  be  allowed  to 
exercise  any  act  of  ownership  over  them,  he  thereby  re- 
duces the  goods  into  possession,  and  puts  an  end  to  the 
vendor's  right  to  stop  them.  So,  though  it  has  been 
said,  that  the  right  of  stoppage  continues  until  the  goods 
have  arrived  at  their  journey's  end,  yet  if  the  vendee  meet 
them  upon  the  road^  and  take  them  into  his  own  possession^ 
the  goods  will  then  have  arrived  at  their  journey's  end  with 
reference  to  the  right  of  stoppage  *\l).  The  reporter  of 
this  case  seems  to  think  that  a  distinction  might  be  made 
between  goods  sent  by  sea  and  goods  sent  by  land,  as  the 
captain  undertakes  by  the  bill  of  lading  to  deliver  the 
goods  at  a  particular  place.  But  there  does  not  appear 
to  be  any  sufficient  ground  for  such  a  distinction ;  for  the 
carrier  by  land  seems  to  be  equally  bound  to  deliver  the 
goods  at  the  place  to  which  they  are  directed,  and  an 
action  would  lie  as  well  against  him  for  a  mis-delivery  as 
against  the  captain  of  a  vessel ;  and  the  reason  assigned 
by  Lord  Kenyon  in  Hoist  v.  PownaK^)  (that  if  the  vendee 
were  allowed  to  take  possession  of  the  goods  at  any  time 
during  the  journey,  he  might  entirely  defeat  the  right  of 
stoppage),  applies  with  the  same  force  to  cases  of  car- 
riage by  land,  as  to  those  of  carriage  by  water.  And  in 
conformity  with  this  opinion  of  Lord  Alvanley,  Cham- 
bre,  J.,  in  his  judgment  in  the  case  of  Oppenheim  v.  Rus- 
sel{3)y  says,  ^'  Perhaps  the  consignee  himself  may  inter- 
cept the  goods  in  their  passage ;  and  indeed  I  have  little 
doubt  but  that  if  he  do  intercept  them  in  their  passage 
before  the  consignor  has  exercised  his  right  of  stopping 
in  transitu,  and  do  take  an  actual  delivery  from  the  car- 

'    (1)  AfiU»T.Ba//,2Boft.&I\d.461;aad8ee9rr^A/T.Xawe»,4£sp.IUp.B4. 

(2)  1  Esp.  Rep.  240. 

(3)  3  Bo6.  &  Pul.  42. 


STOPPAGE   IN   TRANSITU.  381 

rier  before  the  goods  get  to  the  end  of  their  journey  ^  such 
a  delivery  to  him  will  be  complete"  (1).  And  again, 
in  the  most  recent  of  the  cases  in  which  this  point  has 
received  the  consideration  of  the  court,  the  opinion  of 
Lord  Kenyon  would  appear  to  be  repudiated,  where  a 
bond  fide  ownership  is  shown  to  have  been  exercised  by 
the  purchaser  meanwhile  (2). 

It  is  not  therefore  a  necessary  consequence  that  because.  Goods  ordered 
when  a  person  orders  goods  to  be  delivered  at  a  particular  J^JJ^I^n'f" 
place,  the  transitus  continues  in  general,  till  they  have  may  be  pre- 
been   delivered   accordingly,  the  vendee  or  consignee  ^J^aeMion  Sf 
may  not  under  any  circumstances  anticipate  the  delivery.  W  vendee. 
For  instance,  if  before  the  goods  reach  their  ultimate 
destination,  he  direct  a  postponement  of  their  delivery, 
or  do  any  act  equivalent  to  taking  actual  possession  of 
them,  the  transitus  may  be  previously  determined.  Thus 
taking  samples  from  the  whole  stock,  and  directing  the 
carrier  to  keep  the  goods  in  his  warehouse  till  he  receives 
further  directions,  constitutes  the  carrier  the  consignee's 
warehouseman ;  and  his  possession  is  as  much  the  posses- 
sion of  the  consignee  as  if  the  latter  had  taken  the  whole 
bulk  into  his  own  warehouse  (3). 

It  has  been  already  observed,  in  treating  on  the  right  Mere  delivery 
of  vendors  to  a  lien  upon  chattels  sold,  that  in  order  to  acted  upon,  wiu 
divest  such  right,  against  an  immediate  vendee,  not  only  ^^  defeat  right 
a  clear  and  undoubted  right  of  possession,  but  an  actual  against  original 
transfer  of  the  goods  sold,  must  have  taken  place;  and  the  ^'^^^• 
like  observation  is  applicable  in  reference  to  the  power 
of  stoppage  in  transitu :  thus,  though  by  the  peculiar 
custom  of  a  place,  the  sale  of  goods  lying  in  a  warehouse 
is  effected  by  handing  over  a  delivery  order  to  the  vendee, 
which   is   consequently  deemed    tantamount   to  actual 

(1)  Whit,  on  Lien,  206. 

(2)  FMter  y.  Frampton,  6  B.  &  C.  107 ;   9  D.  &  R.  108 ;   2  Car.  &  P. 
469,  8.  C. 

(3)  PiMter  V.  Frampton,  nqfrh. 
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delivery,  and  entitles  the  holder  of  the  order  to  obtain 
credit  with  a  purchaser,  as  baying  possession  of  the  goods; 
yet  such  delivery  order  does  not  operate,  as  between  the 
original  parties  to  the  sale,  to  divest  the  lien  of  the 
vendor  (1),  till  something  amounting  to  actual  possession 
Nor  is  right      has  been  acquired  by  t^e  holder  of  the  order.     Nor  can 
tab%end^ri/  ^  Second  vendcc  of  a  chattel  stand  in  a  better  situation 
no  vdid  trwu-  than  his  vendor,  if  no  valid  and  legal  transfer  of  the 
miL  to  ori^.  iirticles  purchased  have  been  effected.    Hence,  where  a 
nai  vendor.       ^^\q  i^^  taken  place  between  the  vendor  and  immediate 
vendee  of  a  quantity  of  rum  lying  in  the  warehouse  of 
the  former,  which  the  vendee  subsequently  sold  to  a  third 
party,  taking  his  acceptances  for  the  payment,  and  giving 
him  an  invoice  specifying  the  marks  and  numbers  of  each 
puncheon,  but  declining  to  give  a  delivery  order  except 
for  a  portion,  which  was  duly  delivered ;  a  sale  by  the 
latter  to  sub-vendees  of  the  remaining  part,  will   not 
prevent  the  right  of  the  vendor  attaching  for  the  price 
due.    Nor  will  the  vendee's  authority  to  the  sub- vendees 
to  mark  and  gauge  the  casks  so  sold,  alter  the  rights  of 
these  parties,  unless  given  with  the  concurrence  of  his 
own  vendor.    The  circumstances  may,  in  fact,  be  such 
as  to  negative  the  intention  of  the  vendor  to  vest  pos- 
session in  the  purchaser,  and  in  this  case,  such  intention 
is  manifest  in  the  refusal  of  the  vendor  to  follow  up 
the  invoice  by  an  order  for  actual  delivery  (2). 
Bat  otherwise       Bat  though,  as  between  vendor  and  vendee,  justice 
have  sanctioned  requires  that  the  latter  shall  not  have  the  goods  pur- 
sub-sale.  chafed  till  the  price  be  paid,  yet,  as  between  the  original 

vendor  and  a  purchaser  from  the  vendee,  where  the 
latter  has  paid  the  full  price  for  the  goods,  it  is  equal 
justice  that  he  shall   have  possession  of  the  goods,  if 

(1)  Townley  ▼.  Crun^,  4  Ad.  &  Ell.  58  ;  5  Ner.  &  M.  606 ;  1  Har.  & 
W.  664,  8.  C. 

(2)  Dixim  ▼.  rates,  5  B.  &  Ad.  313  ;  2  Nev.  &  M.  277,  S,  C.  i  and  see 
Cravm  ▼.  Ryder,  6  Taant.  433  ;  2  Manh,  127  ;  Holt,  100,  iST.  C;  8maU 
▼.  Moatet,  9  Bing.  592. 


STOPPAGE   IN    TRANSITU.  383 

the  first  vendor  liave  done  any  thing  which  can  be  con- 
sidered as  sanctioning  the  sale  by  his  vendee;  for  the  right 
of  stoppage  in  transitu  is  an  equitable  right  to  be  exer- 
cised only  before  the  goods  get  actually  into  the  pos- 
session of  the  vendee,  and  when  the  exercise  of  it  does 
not  interfere  with  the  rights  of  third  persons.  Where, 
therefore,  A.  by  contract  sold  to  B.  a  quantity  of  tallow 
then  lying  at  a  wharf,  at  so  much  per  cwt.,  and  the  same 
day  gave  a  written  order  upon  the  wharfinger  to  weigh, 
deliver,  transfer,  and  re^house  the  same,  and  B.,  in  pur- 
suance of  a  contract  to  sell  tallow  to  C,  obtained  from 
the  wharfingers,  and  gave  to  C.  a  written  acknowledgment 
that  they  had  transferred  the  tallow  to  his  account,  and 
that  he  would  be  liable  to  the  charges  from  a  given  date ; 
and  B.  then  stopped  payment,  whereupon  A.  gave  notice 
to  the  wharfingers  not  to  deliver  the  tallow  to  B.^s.  order ; 
it  was  held,  in  an  action  of  trover  by  C.  against  the  whar- 
fingers, that  after  their  acknowledgment  that  they  had 
transferred  the  tallow  to  C/s  account,  they  held  it  as  his 
agents,  and  that  they  therefore  could  not  set  up  as  a 
defence,  the  right  of  A.  to  stop  in  transitu  (1 ). 

And  where  certain  vendors,  the  defendants  in  an  action 
of  trover,  had  sold  a  quantity  of  timber,  then  lying  at 
their  own  wharf,  to  D.,  for  bills,  payable  at  a  future 
day :  which  timber  was  then  marked  by  D.,  and  a  small 
part  of  it  was  forwarded  by  the  defendants  to  one  place, 
and  part  to  another;  and  then  D.,  before  the  time  of 
payment  arrived,  sold  the  whole  to  the  plaintiff,  who  no- 
tified such  sale  to  the  defendants,  and  was  answered, 
that  it  was  very  well ;  and  then  in  the  presence  of  the 
defendants,  the  plaintiff  marked  all  the  timber  lying  at 
their  wharf,  and  afterwards  marked  that  which  had  been 
forwarded  to  the  other  two  stages  ;  it  was  held  that  the 
defendants,  after  such  assent  to  the  transfer,  and  such 

(1)  HaK€»  y.  Waiaon,  5  B.  &  C.  540  ;  4  D.  &  R.  22  ;  R.  &  M.  6,  S,  C.  ; 
and  see  Gosling  v.  Bimie^  7  Bing.  339. 
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marking  by  the  plaintiff,  could  not  retain  or  stop  any 
of  the  timber  as  in  transitu ,  upon  the  subsequent  insol- 
vency, before  the  day  of  payment,  of  D.  tiie  original 
vendee,  to  whom  payment  had  been  made  by  the  plain- 
tiff; whatever  question  there  might  have  been  as  be- 
tween the  original  vendors  and  vendee  (1). 
Charge  of  rent      A  charge  and  acceptance  of  rent  by  a  vendor,   for 
inr^Yendor!^^    warehouse  room,  subsequently  to  a  purchase  of  goods, 
amoanta  to       amounts  to  a  Complete  transfer  so  as  to  vest  possession  in 
*  the  purchaser,  and  enables  him  to  re-sell  to  another  party, 

as  effectually  as  if  the  goods  were  removed  to  his  private 
Except  when  depository  (2),  but  otherwise,  when  the  charge  is  made 
of  TOri^ "  ^"*  pursuant  to  the  original  arrangement,  as  part  of  the 
terms  of  purchase,  and  there  is  no  intervention  of  claim 
by  a  third  party  (3). 
DUtmction  be-  An  obviously  dear  [distinction  exists  between  delivery 
mden  invoioM  ^^^^^s  Or  iuvoiccs,  as  between  the  original  vendor  and 
&c.,  and  dock  vendee,  of  goods  lying  in  a  private  warehouse,  and  dock 
goodsinbond.  warrants  to  receive  goods  in  bond (4).     In  the  latter  case, 

(1)  Stoteld  ▼.  Hugh€9,  14  East,  308 ;  and  see  Green  t.  Haytkome^  1 
Stark.  Rep.  447. 

(2)  Hurry  ▼.  Manfflee,  1  Camp.  452  ;  and  see  Wright  t.  Lawee,  4  Eap. 
Rep.  82 ;  Blmore  ▼.  Stenet  1  Taunt.  458. 

(3)  MUee  ▼.  Gorton,  2  Cr.  &  M.  504. 

(4)  In  the  consideration  of  every  question  relating  to  the  transfer  of  goods, 
and  the  effect  of  docoments  professing  to  convey  the  title  to  specified  pro- 
perty, it  will  be  necessary  to  refer  to  the  provisions  of  the  Factors'  Act,  € 
Geo.  4,  c.  94,  (see  page  266,  anie)»  By  the  second  section,  (which  has  a 
general  application,)  it  is  enacted,  '*  That  any  person  or  persons  intrusted 
with,  and  in  possession  of  any  bill  of  lading,  India  warrant,  dock  warrant, 
warehouse-keeper's  certificate,  warrant  or  order  for  delivery  of  goods,  shall 
be  deemed  and  taken  to  be  the  true  owners  of  the  goods,  wares,  and  mcr- 
chandise,  described  and  mentioned  in  the  said  several  documents  herein- 
before stated  respectively,  or  either  of  them,  so  far  as  to  give  validity  to  any 
contract  or  agreement  to  be  made  or  entered  into  by  such  person  or  persons 
so  intrusted  and  in  possession  as  aforesaid,  with  any  person  or  persons,  body 
or  bodies  politic  or  corporate,  for  the  sale  or  disposition  of  the  said  goods, 
wares,  and  merchandise,  or  any  part  thereof,  as  a  security  for  any  money  or 
negotiable  instrument  or  instruments  advanced  or  given  by  such  person  or  per- 
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the  only  recognized  right  of  possession  or  property  in  the 
bonded  goods  is  in  the  holder  of  the  warrant,  and  the 
delivery  of  that  document  affords  therefore  the  strongest 
proof  of  an  actual  and  absolute  ownership  (1).  Such 
cannot  be  said  to  be  the  operation  of  an  invoice  or  de- 
livery order.  By  these  the  right  of  ownership  may  pass, 
but,  till  acted  upon,  the  possession  remains,  as  before,  in 
the  vendor  himself. 

Hence,  the  warrants  of  the  West  India  Dock  Company  Transfer  of 
have  been  held  to  be  negotiable  like  bills  of  lading,  and  topurehaser  of 
when  endorsed  for  a  band  fide  consideration,  to  be  equiva-  gpods,  bars  the 
lent  to  a  delivery  of  the  goods  in  the  company's  ware- 
house.    Nor  was  the  fact  that  the  warrants  had  been 
obtained   from   the  vendor  by  a  fraudulent  payment, 
deemed  sufficient  to  vary   the  rights  of  the  sub-pur- 
chasers, who  had  acquired  the  warrants  by  actual  pay- 
ment (2). 

But  besides  the  symbolical  possession  of  goods  which 
may  be  afforded  by  delivery  of  bills  of  lading  or  dock 
warrants  to  purchasers,  they  may  be  substantially  clothed 
with  virtual  possession  of  property  by  a  mere  delivery 
order  to  a  carrier  or  wharfinger  in  whose  possession  it  Order  to  a 
may  happen  to  be,  notwithstanding  no  actual  transfer  be  J^^fj?S^ 
in  consequence  made  in  the  books  ;  provided  that  such  assented  to  by 
parties  have  signified  their  assent  to  the  direction  given (3).  ^^  traMferT** 

sons,  body  or  bodies  politic  or  corporate,  upon  the  £uth  of  such  several  docu- 
ments, or  either  of  them :  Provided  such  person  or  persons,  body  or  bodies 
politic  or  corporate,  shall  not  have  notice,  by  such  documents,  or  either  of 
them,  or  otherwise,  that  such  person  or  persons  so  intrusted  as  aforesaid, 
is,  or  are  not  the  actual  and  bond  fide  owner  or  owners,  proprietor  or  pro- 
prietors, of  such  goods,  wares,  or  merchandize  so  sold,  or  deposited,  or 
pledged  as  aforesaid;  any  law,  usage,  or  custom  to  the  contrary  thereof, 
in  anywise  notwithstanding.'' 

(1)  Spear  v.  TVovert,  4  Camp.  251. 

(2)  Ztoinger  v.  Samuda,  7  Taunt.  265  ;    1  Moore,  12,  S.  C. ;   Keyter  v. 
8tue,  Gow,  58 ;  Barton  v.  Boddington^  1  Car.  &  P.  207. 

(3)  iMCQt  V.  Dorrem^  7  Taunt.  278 ;  and  see  Stonard  v.  J}unkin,2  Camp. 
344  ;  Tucker  v.  Rwtonf  2  Car.  &  P.  86. 

2c 
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Unless  some-    But  if  any  thing  remain  to  be  done  with  the  goods  xnie- 

tobcdoM^prc?^®*^®°%  *^  ^^®'^  delivery — ^for  example,  weighing,  mea- 
▼iousiy.  Buring,  or  ascertaining  the  price,  or  identity — such  di- 

rections will  not  supply  the  place  of  actual  transfer,  so 
as  to  divest  the  right  of  the  vendor  to  stop  them  in  tran- 
situ, on  the  insolvency  of  the  purchaser  (I). 
Effect  of  ship.  The  question  of  transitus  is  one  of  more  frequent  occur- 
om  boards  *  rence  in  those  cases  where  goods  are  shipped  on  board  a 
Tesseichartered  yessel  chartered  by  the  buyer,  than  in  almost  any  other, 
y  lyer.  ,pj^^  eflect  of  a  charter-party,  whether  it  rests  in  the 
charterer  the  entire  and  uncontrolled  possession  of  the 
ship,  or  only  amounts  to  a  letting  or  employment  of  her 
for  a  specific  purpose  or  adventure,  has  been  already  dis- 
cussed at  great  length  in  the  earlier  portion  of  this  trea- 
tise (2).  The  rules  and  decisions  there  pointed  out,  in 
treating  on  the  subject  of  lien,  are  of  equally  practical 
importance  in  enabling  a  right  understanding  of  the  law 
of  stoppage  in  transitu.  If  the  ship  be  unequivocally 
demised  for  a  term,  and  the  sole  control,  management, 
and  possession  of  her,  be  transferred  to  the  charterer, 
no  difficulty  or  doubt  presents  itself,  and  a  delivery  of 
goods  into  the  ship  is  necessarily  construed  as  a  delivery 
to  the  charterer.  But  if,  on  the  other  hand,  a  restricted 
right  only  be  vested  in  the  charterer,  enabling  him  to 
use  a  furnished  vessel  as  a  medium  of  carriage  to  a  par- 
ticular destination,  amounting  only  to  a  temporary  hiring, 
the  property,  and  control,  and  possession  of  the  vessel, 
will  be  considered  as  continuing  in  the  owner,   and  a 


(1)  Withert  T.  Lyu,  4  Camp.  237;  Holt,  18,  i9.  C;  Bu»Jt  r, 
2  M.  &  S.  397  ;  Wallace  y.  Breeds,  13  East,  522 ;  Hamon  v.  Meyer,  6  East, 
614  ;  2  Smith,  670,  ^.  C. ;  Simmondsy.  Swift ^  5  B.  &  C.  857  ;  Ruffff  ▼.  MH- 
neit,  11  East,  216  ;  Austen  t.  Craven,  4  Tannt.  644  ;  WJkite  t.  Wilis,  5 
Taunt.  176  ;  Shepley  v.  Davis,  5  Taunt.  617 ;  but  see  JknsUy  ▼.  TWner, 
2  Bing.  N.  C.  151,  where  a  transfer  of  trees,  sold  at  a  certain  sum  per  enfaac 
foot,  held  Talid,  each  tree  having  been  measured,  but  the  aggregate 
not  having  been  ascertained. 

(2)  See  ante,  p.  301,  tit.  "  Ship-ownen.'' 
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delivery  of  goods  into  the  vessel  will  not,  in  such  case, 
be  deemed  a  delivery  to  the  charterer,  who  has  purchased 
them. 

The  solution  of  the  difficulty  that  will  constantly  arise 
in  the  consideration  of  this  question,  can  alone  be 
afforded  by  the  terms  and  provisions  of  each  particular 
charter-party.  Great  nicety  of  judgment  is  requisite  in 
distinguishing  the  operation  of  these  instruments.  No 
prescribed  form  is  essential  to  their  validity,  and  though 
in  some,  express  and  unequivocal  words  denote  the  in- 
tention of  the  parties  too  obviously  to  excite  a  doubt,  in 
others  the  ambiguous  terms  are  such  as  to  leave  us  only 
those  rules  to  which  allusion  has  been  made,  to  guide  us 
in  the  interpretation  of  their  effect. 

It  is,  perhaps,  to  be  lamented,  that  the  courts  have  not 
assigned  to  agreements  of  this  nature  the  same  ttned  and 
binding  construction  which  they  have  applied  to  con- 
tracts respecting  the  conveyance  of  landed  interest. 
Enveloped  in  doubt  and  uncertainty— ^framed  in  indis- 
tinct phraseology — ^and  varying  in  their  form  and  terms 
— it  cannot  be  a  matter  of  surprise,  that  questions  as  to 
the  construction  of  charter-parties  should  be  of  such  fre- 
quent occurrence.  A  stringent  application  of  the  law, 
which  gives  to  certain  legal  expressions  in  the  transfer 
of  landed  property  a  legal  and  uniform  definition,  it  may 
be  objected,  would  be  injurious  in  the  determination  of 
mercantile  contracts,  which  are  often  hastily,  and,  of  con- 
sequence, inartificially  expressed ;  and  suoh  objection, 
it  is  true,  has  considerable  force  in  the  construction  of 
most  agreements  of  that  nature.  The  effect  of  a  charter- 
party  is,  however,  analogous  to  that  of  a  lease  of  real 
estate,  or  a  mere  demise  or  letting  of  a  house ;  the  intent 
and  meaning  of  which  are  defined  by  words  of  uniformly 
recognized  operation.  No  necessity  would  seem,  there- 
fore, to  exclude  the  rule  of  construction  from  the  one 
case,  which  is  applied  to  the  other.    The  uncertainty  of 

2  c  2 
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the  mode  of  interpretation  adopted  in  this  branch  of 
mercantile  law,  has  doubtless  increased  legal  disputation 
amongst  merchants — multiplied  the  questions  of  diffi- 
culty that  would  otherwise  have  arisen,  and  tended  to 
relax  that  care  and  nicety  of  expression  which  should  be 
employed  in  the  framing  of  all  commercial  contracts. 
The  eflect  of  charter-parties  is,  at  present,  purely  infe- 
rential. The  operative  words  of  the  instrument  may,  as 
already  observed,  import  a  clear  and  unambiguous  meBxt' 
^^g{^)i  yet  the  context  must  be  weighed  with  the 
greatest  nicety  to  gather  the  intention  of  the  parties,  and 
if  inconsistent  (as,  for  instance,  with  terms  of  demise),  a 
more  limited  construction  will  be  applied  in  the  interpre- 
tation of  its  general  effect  (1).  So^  on  the  other  hand, 
words  of  less  extensive  operation,  enlarged  by  subsequent 
stipulations  in  the  same  contract,  have  received  a  wider 
construction  than  justified  by  the  bare  operative  expres- 
sions of  the  parties  (2). 

These  cases,  conflicting  occasionally,  but,  at  all  times, 
affording  difficult  and  perplexing  distinctions,  have  been 
already  cited  and  commented  upon  in  a  former  portion 
of  the  book  (3).  It  is  not  now,  therefore,  necessary  to 
recapitulate  the  numerous  decisions  upon  the  subject 
Enough  has  been  said  to  illustrate  the  relation  resulting 
from  contracts  of  affreightment,  under  which  the  rights 
and  remedies  of  parties  are  as  frequently  brought  into 
dispute  in  the  exercise  of  the  power  of  stoppage  in  tran- 
situ as  in  that  of  lien :  for  possession  is  the  criterion  of 
the  right  in  each  case.  If,  on  the  one  hand,  the  merchant 
or  consignor  have  divested  his  ownership,  by  delivering 
the  goods  sold  into  the  custody  of  the  buyer,  by  deposit- 
ing them  for  conveyance  in  a  ship  of  which  the  latter 

(1)  Christie  t.  Lems,  2  B.  &  B.  410  ;  5  Moore,  211,  8.  C. 

(2)  Newberry  v.  Colvin  (in  error),  1  Cr.  &  J.  192  ;    7  Bin^.  190,  oTcr- 
ruling  CoMn  t.  Newberry,  S  B.  &  C.  163  ;  2  Man.  &  Ry.  47. 

(3)  See  onie,  p.  301. 
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has  not  only  the  occupancy,  but  uncontrolled  temporary 
possession,  it  is  clear,  that  the  transitus  is  effectually 
determined,  and  the  power  of  re-seizure  for  the  unpaid 
price  of  them  is  at  an  end ;  so,  on  the  other  hand,  the 
goods  of  the  charterer  no  longer  remain  subject  to  the 
owner's  right  of  lien  for  the  hire  of  the  ship,  if  the 
former  be  invested  by  actual  demise  with  clear  and  un- 
fettered possession  of  the  ship. 

Where  a  cargo  is  consigned,  and  before  the  ship's  Arrival  of 
arriyal  the  consignee  becomes  a  bankrupt,  the  arrival  f^^J^^j^^^ 
of  the  ship  in  the  port,  where  she  is  taken  possession  of  mination  of 
by  the  assignees,  but  from  whence  she  is  ordered  out  to  JJS,^Jiciifly^ 
perform  quarantine,   is  not  such  a  completion  of  the  ordered  into 
voyage  as  to  vest  the  property  in  the  assignees,  but  the  ^'*"*" 
consignor  may  still  consider  the  goods  as  in  transitu,  and 
stop  them  while  the  vessel  is  performing  quarantine  (1). 

The  operation  of  a  bill  of  lading,  transmitted  by  a  Effect  of  bUl  of 
consignor  to  a  consignee,  on  the  sale  of  goods,  is  to  vest  fitted  *by°oon. 
in   the  latter  the  property  consigned,   subject  only  to  aignor  to  con- 
defeazance  in  case  of  his  insolvency  and  non-payment  "*^*®* 
of  the  price ;  or  on  non-performance  of  any  condition 
precedent  of  the  actual  delivery.     During  the  transit  of  Veets  property 
the  goods,  or,  at  least,  until  a  valid  transfer  of  the  bill  iu^ecTto  dc- 
of  lading  has  been  effected  by  the  consignee  (which  is  ^Mance  by 
treated  of  hereafter),  the  consignor  may  resort   to  the  tranSS!  "^ 
right  of  stoppage.     The  exercise  of  the  power  must, 
however,  be  by  virtue  of  his  ownership  as  consignor ; 
and  can  only  be  extended  to  secure  the  performance  of 
the  contract  of  sale,  according  to  the  original  terms. 
Thus,  where  a  consignor  of  goods  abroad  advised  the  stoppage  can 
consignee  by  letter,  that  he  had  chartered  a  certain  ship  °^^^rdiM 
on  his  account,  and  enclosed  him  an  invoice  of  the  goods  to  terms  of  sale. 
laden  on  board,  expressing  therein  that  they  were  on 
account  and  at  the  risk  of  the  consignee,  and  also  a  bill 
of  lading  in  the  usual  form,  expressing  the  delivery  to 

(1)  HoM  ▼.  Poumal,  1  Esp.  Rep.  240. 
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be  made  to  order,  &c.,  he  paying  freight  for  the  goods 
according  to  charter-party  ;  and  the  letter  of  advice  alao 
informed  the  consignee  that  the  consignor  had  drawn 
bills  on  him,  at  three  months,  for  the  valae  of  the  cai^; 
it  was  held,  that  a  property  was  rested  in  the  consignee, 
subject  to  the  consignor's  right  of  stoppe^e  in  case  of 
insolvency,  and  that  a  person,  who  appeared  from  the 
circumstances  to  have  acted  as  the  consignor's  agent, 
but  had  not  avowed  himself  as  such,  having  obtained 
possession   of  the  cargo,  and  paid   the  freight   vnder 
another  bill  of  lading,  and  refused  to  deliver  it  up  unless 
the  consignee  would  make  immediate  payment,  could 
not  detain  it  or  compel  re-payment  of  such  freight,  after 
an  offer  on  the  part  of  the  consignee  to  give  his  accep- 
tances according  to  the  original  stipulation  (1). 
Endorsement        The  bill  of  lading  is  customarily  made  out  in  the 
not'iniUfl^*"*  name  of,  and  endorsed  to,  the  person  to  whom  the  goods 
tabieto  transfer  therein  mentioned  are  consigned  (2):  such  endorsement 
possession  dnly  *^  ^^*»  however,  an  indispensable  medium  of  the  transfer 
acqaired.         of  property  from  the  owner  to  the  consignee  (3),  nor  will 
the  absence  of  it  render  defeasible  an  actual  delivery 
under  a  bill  endorsed  in  blank,  though  the  consignor, 
for  greater  security,  at  the  same  time  transmit  a  bill 
duly  endorsed  to  his  own  agent.    This  position  may  be 
illustrated  by  the  following  case. 
After  actual         The  consignor  of  .goods  abroad,  upon  receipt  of  orders 


(1)  WaUey  t.  Montgwneryt  3  East,  585  ;  and  see  post,  p.  393,  Ofh  t. 
Atinmn,  5  Tannt.  759 ;  1  Marsh,  323,  S.  C. 

(2)  RetUeria  ▼.  Rudmg,  1  M.  &  M.  511 ;  and  see  Damdmm  ▼.  Gvyaae, 
12  East,  381.  A  bill  of  lading  signed  by  the  master  of  a  ship  is  the  nsnsl 
acknowledgment  by  him  of  having  received  goods  from  the  shipper  to  be 
conveyed  to  a  particular  destination :  under  general  circumstances,  a  freighter 
has  no  right  to  countermand  the  original  order  of  delivery  under  whidi  Ac 
master  has  received  and  signed  bills  of  lading  for  the  goods,  withowt,  al 
least,  first  revoking  such  bills  of  lading,  or  tendering  a  sufficient  indemmty 
to  the  master  against  the  consequences  of  his  liability. 

(3)  Meyer  v.  Sharpe,  5  Taunt.  74. 


STOPPAGE  IN   TRANSITU.  391 

from  a  correspondent  here,  shipped  goods  on  account,  delivery  under 
and  at  the  risk  of  the  consignee,  and  took  bills  of  lading  o?udi^,^Ja^ 
from  the  captain,  making  the  goods  deliverable  to  the  holding  bui  en- 
consignor's  own  order,  and  transmitted  one  of  such  bills  J^  ^^T 
unendorsed,  with  the  invoice,  to  the  comsignee,  enclosed 
in  a  letter,  informing  him  that  he  had  drawn  upon  him 
for  the  amount,  which  he  doubted  not  would  meet  due 
honour,  and  close  the  account.  By  way  of  further  pre- 
caution, and  in  order  the  better  to  secure  to  himself  pay- 
ment for  the  goods,  the  consignor  sent  at  the  same  time 
another  bill  of  lading,  endorsed  to  his  own  i^ent.  The 
goods  were,  however,  delivered  to  the  consignee,  and  on 
his  subsequent  bankruptcy,  a  claim  was  preferred  and  a 
demand  made  of  them  by  the  consignor's  agent  under 
the  bill  of  lading,  which  had  been  duly  endorsed.  The 
court  however  held,  that  inasmuch  as  the  shipment  had 
been  on  account  and  at  the  risk  of  the  consignee,  the 
property  in  the  goods  vested  in  him,  subject  only  to  be 
divested  by  the  consignor's  stopping  them  while  in  tran- 
situ ;  and  that  upon  the  arrival  of  the  goods,  the  con- 
signee having  obtained  possession  of««them  from  the 
captain  by  the  production  of  his  unendorsed  bill  of  lad- 
ing, the  property  beoame  absolute  in  the  consignee, 
however  wrongfully  parted  with  by  the  captain  without 
a  competent  authority  from  the  shipper ;  and  however 
answerable  the  captain  might  be  to  the  shipper  on  that 
account  (1). 

And  in  another  case,  where  the  circumstances  were  Or,  where  cir- 
equivalent  to  an  actual  endorsement  and  delivery  of  the  ^jSanTto '* 
bill  of  lading,  the  consignee  was  again  held  to  have  suf-  actual  endorM- 
ficient  authority  to  transfer  the  property  consigned,  so  ^"^'oTbiu  of' 
as  to  divest  the  consignee's  right  of  stoppage.  Thompson  ladiog. 
&  Co.  having  sent  goods  from  Ireland  to  London,  to  be 
sold  by  Eustace  and  Holland,  their  factors  there,  wrote 

(1)  Coxe  ▼.  Harden,  4  East,  211 ;  1  Smith,  20,  8.  C. ;  and  see  Wmimg  ▼. 
Cox,  1  Camp.  396. 
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to  them  to  insure  the  goods,  and  sent  them  a  bill  of 
lading  not  endorsed,  but  having  the  names  of  Eustace 
and  Holland  on  the  back;  and  being  applied  to  by  them 
for  an  endorsement,  answered  by  letter,  that  if  the  bill 
of  lading  was  not  endorsed,  it  was  a  mistake,  and  they 
would  send  an  endorsement.     Upon  this,  Eustace  and 
Holland  sold  the  goods,  and  it  afterwards  happening 
that  they  were  unable  to  pay  bills  drawn  upon  them  by 
Thompson    &  Co.  on  the   general    account,  one   Dick 
paid  the  bills  for  the  honour  of  the  drawers ;  and  knowing 
all  their  transactions,  applied  to  them  for  an  endorse- 
ment of  the  bill  of  lading,  which  they  sent  him,  and 
thereupon  Dick  demanded  the  goods  of  the  master  of 
the  ship,  who  refused  to  deliver  them  to  him,  but  deli- 
vered them  to  the  persons  to  whom  Eustace  and  Holland 
had  sold  them.     Upon  this,   Dick  brought  an  action 
against  the  master,  but  Lord  Kenyon   ruled   that  the 
plaintiff  had,  under  such  circumstances,  no  right  to  take 
the  goods  out  of  the  possession  of  the  vendees  of  Eustace 
and  Holland,  inasmuch  as  the  transfer  had  been  made 
under  proper  and  binding  authority  (1). 
Or,  where  the       So,  where  a  consignor,  having  accepted  an  order  to 
been'ahipMd     Purchase  goods  for  a  consignee,  put  them  on  board  a 
on  account  and  vessel  of  the  latter,  and  sent  them  to  him  as  his  goods, 
consignee.        advising  him  of  the  shipment  at  his  risk,  and  on  his 
account,  and  remitting  him  the  invoice ;  then  procured 
the  master  to  sign  bills  of  lading  in  blank,  assuring  him 
that  it  was  immaterial ;  and  drew  on  the  consignee  bills 
for  the  amount,  which  he  transmitted  to  an  agent,  with 
instructions  that  if  the  consignee  should  not  accept  the 
bills,  the  agent  should  endorse  over  the  bill  of  lading  to 
the  payee  of  the  bills,  which  was  accordingly  done ;  it 
was  held,  that  though  the  goods  might  have  been  deli- 
vered to  the  captain  on  condition  of  the  consignee^'s  ac- 

(1)  Dicky,  Lunuden,  Peake,  1S9 ;  Abbott,  on  Skippingr,  392;  and  aee 
Davi9  y.  Reynolds,  4  Camp.  267  ;  1  Stark.  Rep.  115,  S,  C, 
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cepting  the  bills,  yet  that  no  such  condition  having  been 
imposed  at  the  time  of  the  delivery,  the  delivery  on 
board  the  ship  was  complete,  and  the  subsequent  en- 
dorsement of  the  bill  of  lading  was  inoperative  (1). 

But  if,  where  the  unendorsed  bill  of  lading  is  trans-  Bat  no  pro- 
mitted  to  the  consignee,  he  be  informed  that  one  endorsed  P®^y  T^ 
is,  at  the  same  time,  forwarded  to  another  person,  and  it  endorsed  if 
manifestly  appears  to  be  the  intention  of  the  consignor  ^J^^f'aJiu" 
that  no  appropriation  of  the  property  shall  take  place  very  not  com- 
till  certain   precedent  conditions   have  been   complied^ 
with,  no  property  will  vest  in  the  consignee  till  com- 
pliance accordingly  (2). 

A  sale,  perfected  by  delivery  of  a  bill  of  lading  to  the  Bill  of  lading 
purchaser,  enables  the  purchaser  to  transfer  his  right  to  ""^J^  **' 
third  parties,  either  in  pursuance  of  the  terms  of  the  bill 
of  lading  itself,  which  is  usually  made  for  the  delivery  of 
the  goods  to  the  purchaser  and  his  assigns,  or  by  the 
custom  of  merchants,  authorizing  a  transfer  by  endorse- 
ment. 

If,  therefore,  a  consigned  obtain  a  bill  of  lading,  and  So  aa,  on  bond 
effect  a  valid  and  bond  fide  sale  of  the  goods  during  their-j^J^^^iJ^J,/* 
transit,  for  valuable  consideration,  and  without  notice  on  stoppage. 
the  part  of  the  purchaser  that  the  goods  have  not  been 
paid  for,  it  operates  to  divest  the  right  of  the  consignor 
to  stop  them  in  the  hands  of  the  assignee,  on  the  insol- 
vency of  the  consignee  (3).     For  though  the  contract,  as 
between  the  original  consignor  and  consignee  is  ambula- 
tory till  delivery  of  the  goods,  enabling  meanwhile  the 
exercise  of  the  right  of  stoppage  in  transitu,  on  the  part 
of  the  former,  in  case  of  insolvency ;  yet,  as  between  the 
consignor  and   third  persons,  the  delivery  of  a  bill  of 

(1)  OgU  T.  Atihuonf  5  Taunt.  759 ;  1  Marah,  323,  8.  C. 

(2)  Brandt  t.  Bot0%,  2  B.  &  Ad.  932. 

(3)  Wright  y.  CampheU,  4  Burr.  2046 ;  1  Bl.  Rep.  628,  8.  C. ;  Uckbar^ 
rtno  v.  Maton^  3  Term  Rep.  63  ;  and  see  Caldwell  ▼.  Ballt  I  Term  Rep.  105 ; 
and  Hibbert  v.  Carter,  ibid.  745. 
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lading  is  deemed  a  delivery  of  the  goods  themseWe8(l). 
To  allow  a  contrary  construction,  would  be  to  enable  the 
consignee  to  make  the  bill  of  lading  an  instrament  of 
fraud.  Nor  does  policy  or  public  convenience  require 
that  it  should  be  otherwise.  *'  Ifit  should  be  thought  so," 
observed  Mr.  Justice  Buller,  in  his  elaborate  judgment  in 
Lichbarrcw  v.  Mitson  (2),  ^'  I  beg  leave  to  say,  that  ia  all 
mercantile  transactions,  one  great  point  to  be  kept  uni- 
formly in  view  is,  to  make  the  circulation  and  negotiatioB 
of  property  as  quick,  as  easy,  and  as  certain  as  possible. 
No  man  would  be  safe  either  in  buying  or  lending  money 
upon  goods  at  sea,  if  an  assignment  of  them  by  bilk  of 
lading  to  a  third  person  for  valuable  consideration,  were 
not  to  operate  as  a  valid  transfer.  That  species  of  pro- 
perty would  be  locked  up ;  and  many  a  man,  who  could 
support  himself  with  honour  and  credit,  if  he  could  de- 
pose of  such  property  to  supply  a  present  occasion,  would 

(1)  Bat  see  Akermon  t.  Humphrey ,  I  Car.  &  P.  53,  cited  in  Tucker  t. 
Humphrey f  4  Bing.  522,  where  a  ehippiffg  note  is  dintingnished  from  a  IriH 
of  lading,  and  held  not  to  amonnt  to  a  delivery. 

(2)  3  Term  Rep.  63.  This  case  first  came  on  upon  a  demnnvr  to  eridence, 
on  which  there  was  a  judgment  for  the  plaintiff,  the  Court  of  King's  Beach 
holding,  that  though  the  vendor  of  goods  might,  as  hetween  himsftlf  and  the 
Tendee,  stop  them  in  transitu  to  the  latter  in  case  of  his  insoWency,  not  1uit> 
ing  paid  for  them ;  yet,  if  the  vendee,  having  in  his  possession  the  hiU  of 
lading  endorsed  in  hlank  by  the  vendor,  before  such  stopping  in  traasitB, 
endorse  and  deliver  it  to  a  third  person  for  a  valuable  consideration,  and 
without  notice  of  the  non-payment,  the  right  of  the  vendor  to  stop  in  tran- 
situ is  thereby  divested  as  against  such  bond  fide  holder  of  the  bill.  His 
judgment  was  reversed  upon  a  writ  of  error  in  the  Exchequer  Chamber, 
where  it  was  considered  that  a  bill  of  lading  was  not  a  negotiable  instmmeBt, 
the  endorsement  of  which  passed  the  property  j^rq^n^  vigore,  like  the  endorse- 
ment of  a  bill  of  exchange,  though,  to  some  purposes,  it  was  assignable  by 
endorsement,  so  as  to  operate  as  a  discharge  to  the  captain,  who  made  a 
delivery  bond  fide  to  the  assignee,  1 H.  Bl.  357.  The  latter  judgment 
was,  in  its  turn,  reversed  in  the  House  of  Lords,  in  T.  T.  33  CSeo.  3,  and  a 
venire  Jaciae  de  notfo  directed  to  be  awarded  by  B.  R.  5  Term  Rep.  367,  and 
2  H.  Bhick.  211.  The  ground  of  that  reversal  was,  that  the  demurrer  to  evi- 
dence appeared  to  be  informal  on  the  record.  MS.  See  Mr.  Easfs  note  to 
the  report  of  the  case,  2nd  vol.  p.  19. 
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receiye  a  check,  which  industry,  caution,  or  attention 
could  not  surmount.  If  the  goods  are,  in  all  cases,  to 
be  liable  to  the  original  owner  for  the  price,  what  is 
there  to  be  bought?  There  is  nothing  but  the  chance  of 
the  market ;  and  that,  the  buyer  expects  as  his  profit  on 
purchasing  the  goods,  without  paying  an  extra  price 
for  it." 

It  becomes,  however,  material  to  inquire  whether  the  Asiignecof  wu 
purchaser  has  acted  fairly  and  honestly,  or  with  a  design  j^^ve  actedT^' 
to  deceive  and  defraud.     If  the  assignee  of  the  bill  of  honestly. 
lading  know  at  the  time  that  the  goods  have  not  been 
paid  for  by  the  original  vendee  (1);  or  he  collude  with 
him  to  obtain  possession  of  the  goods  without  paying 
for  them ;  or,  on  the  arrangement  for  the  sub-purchase, 
be  agree  to  put  himself  into  the  same  situation  as  the 
original  purchaser,  and  pay  for  the  goods,  or  become 
jointly  interested  in  the  proceeds  of  them  (2),  the  ass^* 
ment  will  be  obviously  fraudulent,  and  will  deprive  the 
vendor  of  his  right  to  stop  the  goods  in  transitu,  on  failure 
of  the  consignee,  without  payment. 

But  in  order  to  prevent  the  assignee  of  the  bill  of  If  goods  are  to 
lading  from  taking  the  goods,  it  should  appear  that  the  f^^ure  day/ 
consignor,  by  the  terms  of  his  dealing  with  the  consignee,  knowledge  of 
has  bargained  for,  or  expected  that  the  payment  should  ment^mi  aa-' 
precede  the  assignment  of  the  bill  of  lading.      If  a"^^'"P"*» 
future  payment  be  the  arrangement,  it  is  neither  unfair  chaser  has 
in  the  consignee  to  assign,  nor  in  the  purchaser  to  accept  JJ^®^^J?jj 
the  assignment  of  the  bill  of  lading  ;  but  if  the  purchaser  not  inTalidate 
assist  in  contravening  the  actual  terms  of  sale  on  the  ""P^®''*- 
part  of  the  consignor,  or  his  reasonable  expectations 
arising  out  of  them,  or  his  rights  connected  therewith,  it 
is  otherwise.   Thus,  although  he  may  know  that  the  con- 
signor has  not  received  money  in  payment  for  his  goods, 

(1)  Wright  v.   Campbell,  4  Barr.  2646—2050 ;     Vertue  t.  JeUfeii,  4 
Camp.  31. 

(2)  Salomons  y.  Niaen,  2  Term  Rep.  674. 
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but  bas  taken  the  consignee's  acceptance  payable  at  a 
future  day,  not  yet  arrired,  his  present  legal  title  will 
prevail  against  the  contingent  right  of  the  consignor. 
But,  if  he  know  that  the  consignee  is,  at  the  time,  in  a 
state  of  insolvency,  and  that  no  bill  has  been  accepted  by 
him  for  the  price  of  the  goods,  or  that,  being  accepted, 
it  is  not  likely  to  be  paid,  the  interposition  of  himself 
between  the  original  consignor  and  consignee,  in  order  to 
assist  the  latter  to  disappoint  the  just  rights  and  expecta- 
tions of  the  former,  is  an  act  done  in  fraud  of  the  con- 
signor's right  to  stop  in  transitu,  and  therefore  unavail- 
able to  the  party  taking  the  assignment  of  the  bill  of 
lading  (1). 
Assignee  of  bill     So,  if  there  be  a  special  endorsement  on  the  bill  of 
to My"Bpeciia    '*di°g>  importing  a  condition;    for  instance,  that  the 
endorsement,    goods  are  to  be  delivered  to  J.  S.,  provided  he  pay  a  cer- 
tain draft,  every  endorsee  takes  the  goods  subject  to  the 
condition,  and  ought  therefore  to  inquire  whether  it  has 
been  fulfilled  (2). 
BUI  of  lading        Having  seen  that  the  transfer  of  a  bill  of  lading,  by 
may  be  pledged  ^i^y  ^f  gj^jg  made  without  notice  of  such  circumstances 

by  consignee,  •'  ' 

so  as  to  divest,  as  render  the  bill  of  lading  not  fairly  and  honestly  as- 
simio^s  righT*  signable,  will  prevent  the  consignor  from  exercising,  to 
of  stoppage,  any  extent,  the  right  of  stoppage  in  transitu,  it  may 
be  observed,  that  a  pledge  of  the  bill  of  lading  may  be 
also  made  by  the  consignee  so  as  to  divest,  pro  tanto,  the 
like  right  (3).  The  legal  right  of  the  vendor  is,  under 
such  circumstances,  defeated,  but  he  still  retains  the 
power  to  resume  his  interest  in  the  goods  on  the  insol- 
vency of  the  vendee,  by  exercising  it  in  equity  on  the 
residue  which  may  remain  after  satisfying  the  pledgee's 

(1)  CWmtii^  T.  Broum,  9  East,  506 ;  1  Camp.  104,  8,  d  and  see  Simbey 
▼.  Heyward,  2  H.  Bl.  504. 

(2)  Barrtrw  ▼.  CoU»,  3  Camp.  92. 

(3)  Vide  afi/«,  p.  261,  et  seq.,  as  to  the  statutory  power  of  factors  in  like 
cases. 
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claim.     And  if  the  goods  comprised  in  the  hill  of  lading  Bnt  if  pledged 
be  pledged  along  with  other  goods   belonging  to  the ''^J^^J^J^^^^jj^ 
pledger  himself,  the  vendor  has  a  right  to  have  all  the  signee,  the 
pledgers  own  goods  appropriated  to  the  discharge  of  the  fi^appro-^ 
pledgee'^s  claim,  before  any  of  the  goods  comprised  in  the  pnated  to  dii- 
biU  of  lading  are  so  ;  as  appears  by  the  following  case.      pS^.*^ 

A  person  of  the  name  of  Westzinthus  shipped  at  Leg- 
horn twenty-three  casks  of  oil,  on  account,  and  by  the 
order  of,  Lapage  and  Co.  at  Liverpool,  and  transmitted  to 
them  a  bill  of  lading.  Before  the  arrival  of  the  oil, 
Lapage  and  Co.  endorsed  the  bill  of  lading,  and  de- 
posited it  with  Hardman  and  Co.,  who  advanced  money 
on  it,  having  previously  advanced  loans  on  other  goods, 
the  property  of  L.  and  Co.  On  the  arrival  of  the  oil,  L. 
and  Co.  having  previously  become  bankrupt,  and  West- 
zinthus not  having  been  paid  for  it,  his  agent  demanded 
it  of  the  master  of  the  ship,  but  the  latter  delivered 
it  to  Hardman  and  Co.,  who  afterwards  sold  the  goods 
of  Lapage  and  Co.,  as  well  as  the  oil  of  Westzinthus. 
The  net  proceeds  of  the  goods  belonging  to  Lapage  and 
Co.  were  sufficient  to  satisfy  the  debt  due  from  them  to 
Hardman  and  Co.,  who  paid  themselves  their  debt,  and 
deposited  the  net  proceeds  of  the  oil  with  a  third  person, 
to  abide  the  event  of  the  award  of  an  arbitrator,  to  whom 
all  disputes  between  Westzinthus  and  the  assignees  of 
Lapage  and  Co.  were  referred.  The  arbitrator  having 
stated  the  above  facts  on  his  award  for  the  opinion  of  the 
Court  of  King'^s  Bench,  it  was  held,  that  Westzinthus, 
the  unpaid  vendor  of  the  oil,  had,  at  the  time  when  his 
agent  claimed  it,  no  right  to  take  possession,  on  the  in- 
solvency of  Lapage  and  Co.,  because  the  property  in, 
and  the  right  to  possession  of  it  was  then  vested  in 
Hardman  and  Co.,  the  endorsees  of  the  bill  of  lading  for 
value ;  and  further,  that  Westzinthus  had  not,  by  reason 
of  such  claim,  any  legal  right  to  the  possession  of  the 
oil^  after  Hardman  and  Co.'^s  lien  was  satisfied,  but  that, 
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in  a  ccurt  of  equity,  such  transfer  to  Hardman  and  Co. 
would  be  treated  as  a  pledge  or  mortgage  only,  and 
therefore,  Westzinthus,  by  his  attempted  stoppage  in 
transitu,  had  acquired  a  right  to  the  goods  in  equity 
(subject  to  the  lien  of  Hardman  and  Co.))  &s  against 
Lapage  and  Co.  and  their  assignees,  who  were  bound  by 
the  same  equities  as  the  bankrupts  themselves.  And  it 
was  held,  secondly,  that  Westzinthus,  having  an  equit- 
able right  to  the  oil,  subject  to  Hardman  and  Co.'s  lien, 
had,  by  means  of  his  goods^  become  a  surety  to  the 
latter  for  the  debt  of  Lapage  and  Co.,  and  had  therefore 
a  clear  equity  to  oblige  Hardman  and  Co.  to  have  re* 
course  against  Lapage  and  Co.'s  own  goods,  deposited 
with  them  to  pay  their  debt  in  ease  of  the  surety ;  and 
all  the  goods,  both  of  Lapage  and  Co.  and  Westzinthus, 
having  been  sold,  he  had  a  right  to  insist  on  the  pro* 
ceeds  of  the  goods  of  Lapage  and  Co.  being  appropriated, 
in  the  first  instance,  to  the  payment  of  the  debt(l). 
Right  of  stop.  The  right  of  a  consignor  to  stop  goods  in  transitu  can* 
drf*  tod^b'*  ^  ^^^  ^  affected  by  a  notice  from  a  carrier  that  the  parties 
carrier's  claim  to  whom  goods  are  Consigned  shall  not  be  entitled  to 
JJIjIJij^'J^J^  take  them  out  of  his  possession  until  he  has  paid,  not 
consignee.  only  for  the  carriage  of  those  goods,  but  all  the  balance 
he  may  happen  to  owe  for  the  carriage  of  other  goods  (2). 
It  is  a  common  law  right  arising  out  of  the  ancient  power 
and  dominion  of  the  consignor  over  his  property,  which, 
at  the  time  of  deliyering  his  goods  to  the  carrier,  he  re- 
serves to  himself,  and  this  is  paramount  to  any  agree* 
ment  between  the  carrier  and  consignee  (3).  That  a 
notice  published  by  carriers  in  hand-bills,  or  in  the 
public  papers,  is  to  subject  the  goods  of  every  man  who 
happens  to  employ  a  carrier  to  the  payment  not  only  of 
the  price  of  the  carriage,  or  to  any  debt  which  he  him- 

(1)  In  re  Wegtzinthtu,  5  B.  &  Ad.  817. 

(2)  OppenAeim  y.  Ruttell,  3  Bos.  &  Pol.  42. 

(3)  md.  per  Heath,  J. 


STOPPAGE    IN   TRANSITU.  399 

self  may  owe  on  the  score  of  carriage  to  that  carrier,  but 
to  the  debts  of  another  man,  is  so  manifestly  unreason- 
able, and  so  monstrous,  that  no  legal  agreement  can 
possibly  be  implied  from  such  a  notice  (1). 

It  has  been  long  and  incontrovertibly  established  that  Part  payment 
a  part  payment  for  goods  does  not  conclude  the  right  of  ^ent  stoppage. 
a  vendor  to  stop  in  transitu  ;  it  only  diminishes  his  claim 
pro  tanto  on  the  goods  detained  (2).     Nor  is  it  a  consi-  Vendor  need 
deration  precedent  of  the  vendor's  or  consignor's  right  Jackbiii^r 
to  repossess  the  goods  on  the  insolvency  of  the  consignee,  security  given, 
that  he  should  tender  back  any  bill  of  exchange  or  other  mentT  ^^' 
security  he  may  have  received  in  partial  payment  (3), 
though,  until  such  insolvency  of  the  purchaser,  or  inabi- 
lity to  meet  his  pecuniary  liabilities,  the  vendor^s  right 
is  necessarily  suspended,  by  the  acceptance  of  such  secu- 
rities (4). 

The  effect  of  part  delivery  has  been  already  considered  Part  deiWery 
in  the  discussion  of  the  law  of  lien  (5),  and  it  becomes  ^^J^J  ""fy 

^    '' ,  not  divest  ven- 

unnecessary  therefore  to  do  more,  in  this  place,  than  to  dor's  right,  ac- 
refer  generally  to  the  cases  and  authorities  there  col-  ^^^g^*^" 
lected.  One  general  and  guiding  rule  appears  to  have 
been  applied  in  each  decision,  viz.  that  where  there  are 
circumstances  tending  to  show  that  a  delivery  of  a  por- 
tion of  the  articles  purchased  is  intended  as  a  delivery 
of  the  whole,  the  right  of  stoppage  is  altogether  barred ; 
but  where,  on  the  other  hand,  a  separation  of  part  is 
consistent  with  the  contract,  without  implying  an  in- 
choate delivery  of  the  entire  bulk,  the  right  of  the 
vendor  still  continues  upon  the  undelivered  portion  (6). 

And  lastly,  it  may  be  observed,  that  a  vendor's  right  Right  cannot 

(1)  Oppenheim  v.  Rugsettf  3  Bos.  &  Pol.  42,  per  Chambre,  J. 

(2)  Hodgson  v.  Loy^  7  Tenn  Rep.  440 ;  FeUe  v.  Wray^  3  East,  93. 

(3)  Edwards  v.  Brewer,  2  Mee.  &  W.  375. 

(4)  Vtnfh  V.  Reynoldif  1  Stark.  Rep.  115.  And  see  anie,  p.  32B,  and  cases 
there  cited  upon  this  point. 

(5)  Vide  ante,  p.  323.    ^ 

(6)  Smith  V.  Gow,  1  Camp.  282. 
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be  defeated  by  of  Stoppage  cannot  be  defeated  by  any  claim  against  the 
ofCTcStor'or  coJisig^ee,  whether  under  attachment  by  process  out  of  a 
by  general  lien  particular  court(l),  or  by  the  claim  of  a  carrier  to  a 
o  earner.  general  lien  for  a  balance  due  to  him  from  the  con- 
signee (2),  for  the  vendor's  power  of  intercepting  the 
goods  is  the  elder  and  preferable  claim. 
Effect  of  stop-      Whether  the  operation  of  stoppage  in  transitu  be  to 

Dace  in  transitu  •ii  ai  i  #• 

inrescinding    rescind  the  Contract  of  sale,  or  merely  to  confer  upon 
oontraet  of       the  consignor  or  vendor  a  lien  for  the  unpaid  price  of 
goods,  is  a  question  which  has  been  frequently  adverted 
to,  but  not  expressly  decided  (3).    The  solution  of  the 
point  is  equally  important  to  the  consignor  or  vendor,  as 
to  the  assignees  of  the  bankrupt  or  insolvent  consignee 
or  vendee.     If  the  contract  is  to  be  considered  as  re- 
scinded, the  consignor  may,  by  a  resale,  avail  himself  of 
a  rise  in   the  market-price  of  the  goods ;  and  if  the 
market-price  have  fallen,  the  ownership  of  the  goods 
will,  in  general,  perhaps,  be  more  advantageous  to  him 
than  a  mere  lien  as  against  the  estate  of  a  bankrupt  or 
insolvent,  except  in  cases  where  part  of  the  price  has 
been  paid,  and  the  value  of  the  goods  is  an  ample  secu- 
rity for  the  remainder. 
Cases  in  which     There  is,  indeed,  a  class  of  cases  of  frequent  occurrence, 
ms^'wn'Swr    ^^  which  a  consignor  may  be  considered  to  have  a  power 
a  stoppage  in    to  sell  the  goods,  after  a  stoppage  in  transitu,  indepen- 
ther'thecon-"   ^®°^  ^^  ^^7  right  derivable  from  a  rescission  of  the  con- 
tract be  consi-  tract  of  sale  :  as,  for  instance,  where  goods  are  ordered 
•cinded  or  not.  of  a  specified  description,  and  the  vendor,  after  despatch- 
ing goods  corresponding  with  the  order,  stops  them  in 
transitu  in  consequence  of  the  bankruptcy  or  insolvency 
of  the  person  ordering  them  ;  he  may  undoubtedly  sell 

<1)  Smith  V.  Gostf  1  Camp.  282. 

(2)  Butler  y.  Wooleot,  2  New  Rep.  62 ;  NieAoU  y.  Le  Feuore,  2  Bing. 
N.  C.  83. 

(3J  See  Clay  y.  Harriaon,  10  B.  &  C.  99  ;  and  Stephens  y.  WUkmBOt^  2 
B.  &  Ad.  320. 


STOPPAQB    IN    TRANSITU.  401 

the  goods  so  stopped,  whether  the  contract  of  sale  be 
deemed  to  be  rescinded  or  still  obligatory  ;  for  inasmuch 
as,  under  the  circumstances  supposed,  before  sending  off 
the  goods  there  is  no  change  of  property  (1),  and  as  the 
vendor  after  the  stoppage  has  the  same  rights  that  he 
had  before  the  goods  left  his  possession,  he  may  sell  as 
if  no  contract  had  been  entered  into  between  him  and  the 
person  ordering  them.  The  following  is  an  illustration 
of  the  class  of  cases  here  alluded  to. 

One  Simeon  Malleys  contracted  for  a  cargo  of  deals  to 
be  sent  from  St.  Petersburgh,  and  chartered  and  sent 
out  a  vessel  to  bring  it  to  Hull.  The  deals  were  shipped 
on  board  the  vessel  at  St.  Petersburgh ;  and  an  invoice 
and  one  of  the  bills  of  lading  endorsed  in  blank  were  re- 
ceived by  Malleys,  who  immediately  thereupon  accepted 
a  bill  for  the  amount  of  the  invoice,  which  bill  became 
due  on  the  24th-  of  January,  1826.  In  September  and 
October,  1826,  Hubbard  !c  Co.  subscribed  two  policies 
of  insurance  on  the  deals  to  Malleys.  The  vessel  was 
stranded  and  wrecked ;  and  the  insured  cargo  (with  the 
exception  of  forty  or  fifty  deals)  was  saved,  but  so  much 
damaged  that  the  captain  did  not  think  it  worth  while 
sending  out  a  ship  for  them.  The  agent  of  Malleys  im- 
mediately upon  hearing  of  the  loss,  gave  notice  of  aban- 
donment to  the  underwriters,  the  day  before  the  bill  of 
exchange  became  due;  the  bill,  when  due,  was  dis- 
honoured, and  the  goods  were  stopped  in  transitu,  in 
consequence  of  Malleys'  insolvency.  In  an  action  by  the 
assignees  of  Malleys,  who  subsequently  became  bank- 
rupt, upon  the  two  policies  of  insurance,  the  interest 
being  laid  in  Malleys,  it  was  held  that,  after  the  stop- 

(1)  Atkhuon  ▼.  Bell,  8  B.  &  C.  277,  diitmguishable  from  Rohde  t. 
l%waitei,  6  B.  &  C.  388,  by  the  drcanutance  that  in  the  latter  case,  the 
coiitracting  parties  had  matnally  agreed  upon  the  particular  goods  to  be  |old, 
and  there  had  been  an  actual  appropriation  by  the  seller,  assented  to  by  the 
buyer. 

2   D 
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page  in  transitu,  Malleys  had  not  an  insurable  interest. 
**  The  question,"  observed  Lord  Tenterden,  in  delivering 
the  judgment  of  the  court,  "  in  this  case  was,  whether 
the  bankrupt  had  an  interest  in  the  goods  insured  at  the 
time  of  the  loss  ?  and  that  depended  on  the  effect  which 
was  to  be  given  to  the  stoppage  in  transitu.  It  was 
argued  on  the  part  of  the  defendant,  that  its  effect  was  to 
rescind  the  contract,  and  to  re-vest  the  property  in  the 
original  owners ;  on  the  other  hand,  on  the  part  of  the 
plaintiffs,  it  was  argued  that  it  duly  restored  to  the  own- 
ers a  right  of  possession,  and  placed  them  in  the  same 
situation  as  if  they  had  not  parted  with  the  goods. 
There  does  not  appear  to  be  any  case  in  which  the  point 
has  been  decided,  but  we  are  of  opinion,*'  continued  his 
Lordship,  "that,  under  the  peculiar  circumstances  of  the 
present  case,  the  bankrupt,  after  the  stopps^e  in  tran- 
situ, had  no  property  in  the  goods  insured"  (1). 
Where  goods        Where,  however,  goods  have  been  appropriated  by  the 

prirtedno^?™!  ^^^^^'^  *"^  accepted  by  the  vendee,  so  that  a  change  of 
to  sell  unless     property  has  been  effected  (2),  the  vendor's  right  to  re- 

origioal  con- 

(1)  CZoyy.  HorrMOfi,  lOB.&C.  99.  The  following  note  is  appended  to  tk 
report  of  this  case.  '  *  It  appeared  from  the  special  case,  that  by  the  contract  be- 
tween the  bankruptand  the  vendors,  the  latter  were  to  supply  a  cargo  of  timber. 
There  was  no  bargain  for  any  specific  ascertained  chattel,  but  the  ▼endm 
were  at  liberty  to  supply  any  timber  answering  the  deaciiption  of  that  or- 
dered ;  and,  consequently,  no  property  passed  till  the  cargo  of  timber  was 
appropriated  by  the  vendors  to  the  vendee,  by  the  delivery  on  board  the 
ship.  The  subsequent  stoppage  in  transitu,  supposing  it  had  only  the  effect 
of  re-vesting  the  possession  in  the  vendors,  and  placing  them  in  the  mate 
situation  as  if  they  had  not  parted  with  the  goods,  destroyed  the  effect  of 
that  delivery,  which  was  the  only  circumstance  which  vested  the  property  in 
the  vendee;  and,  consequently,  the  property  re-vested  in  the  vendors.  Tbcy 
then  were  exactly  in  the  same  condition  as  if  the  goods  had  always  re- 
mained in  their  warehouse ;  and,  in  that  case,  the  bankrupt  would  have  had 
no  interest  in  the  goods :  his  rights,  if  any,  would  have  rested  tn  emUrtet 
merely."  In  James  v.  GriJIn,  2  Mee.  &  W.  623,  Parke,  B.,  states  that  he 
knows  this  note  to  be  correct. 

(2)  Rohde  V.  T^wmtes,  6  B.  &  C.  388  ;  and  see  Atkineim  v.  BeU,  8  B.  & 
C.  277. 
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sell,  after  a  stoppage  in  transitu^  will  depend  upon  a  dis-  tract  be  dis. 
solution  of  the  original  contract  of  sale.  solved. 

The  assent  of  the  parties  is  essential  to  the  rescission  AsBent  of  the 
of  a  contract.     "  The  rule,''  says  Coleridge,  J .,  in  Frank-  P"^«  JJ^J^ 
lin  v.  Miller {l\  ^'is,  that,  in  rescinding  as  in  making  aadssionofcoii. 
contract,  both  parties  must  concur."    This  mutual  con-  *"*^' 
currence  may  be  inferred  from  the  acts  of  the  parties,  as  what  amount 
well  as  shown  by  an  express  agreement  between  them.  ^  M««nt. 
Whether  one  party  exercises  an  option,  reserved  by  the 
contract,  authorizing  him  under  given  circumstances  to 
rescind  (2);  or  by  some  wrongful  act  or  default  (3),  or  by 
a  refusal  to  proceed  under  the  contract  (4),  compels  or 
induces  his  co-contractor  to  declare  his  determination  of 
putting  an  end  to  the  agreement — in  all  these  cases,  a 
mutual  consent  to  rescind  is  implied.     The  incapacity.  Incapacity  to 
also,  of  the  contractor  to  perform  his  part  (and  a  bank-  P®"^*^""- 
rupt  and  an  insolvent  are,  with  regard  to  cases  in  which 
stoppage  in   transitu   occurs,  incapable),  warrants  the 
other  party  (5)  in  withdrawing  from  his  engagement ;  be- 
cause either  the  capacity  to  perform  is  a  tacit  condition 
precedent,  or  the  incapacity  is  equivalent  to  a  default  or 
refusal. 

The  case  of  Litt  v.  Cowley  (6)  is  considered  by  the  re-  The  «»«  of 
porter  as  a  direct  decision  that  the  contract  of  sale  is  conaidereT  ^ 
rescinded  by  the  exercise  of  the  right  of  stoppage  in 


(1)  4  Ad.  &  EU.  606 ;  and  see  per  Dallas,  J.,  in  Leigh  y.  Patterson^  8 
Taunt.  540. 

(2)  Towers  t.  Barrett,  1  Term  Rep.  133 ;  and  see  Mastere  ▼.  Marriott^ 
3  Ley.  363. 

(3)  Gilee  v.  Edwarde,  7  Term  Rep.  181 ;  Pringle  y.  Taylor,  2  Tannt. 
150;  and  see  MawmoH  y.  Oillett,  2  Tannt.  325,  n. ;  and  Moyne'e  case,  5 
Co.  21. 

(4)  Withers  y.  Reynolds,  2  B.  &  Ad.  882 ;  see  this  case  explained  in 
F^OMklin  Y.  MUler,  4  Ad.  &  EU.  599. 

(5)  Roper  y.  Coombes,  6  B.  &  C.  534 ;  Robson  y.  Drummond,  2  B.  &  Ad- 
303 ;  Mojfne's  ease,  5  Co.  21. 

(6)  7  Taunt,  179  ;  see  the  margrinal  note. 
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transitu.     In  that  case,  the  vendors  of  goods,  who  had 

delivered  them  to  a  carrier,  seeing  cause  to  stop  thein  in 

transitu,  gave  notice  to  the  carrier  not  to  deliver  them  to 

the  vendees.     The  carrier,  however,  by  mistake,  did  so 

deliver  them;    and  the  vendees    unpacked   them   and 

sold  a  part.     Under  a  commission  of  bankrupt,  shortly 

afterwards  issued  against  the  vendees,  the  assignees  took 

possession  of  the  goods,  and  refused  to  restore  them  to 

the  vendors  upon  demand ;  but  it  was  held,  that  the 

vendors  might  maintain  trover   against  the  assignees; 

Gibbs,  C.  J.,  observing  that,  "  the  law  of  stoppage  in 

transitu  was,  that  the  property  which  was  before  in  the 

bankrupts,  might  be  re- vested  in  the  seller  by  notice  to 

the  carrier,    and  that  the  plaintiffs  having  given  that 

notice,  had  thereby  re-vested  the  property.*" 

The  circam.         With  regard  to  the  case  of  Litt  v.  Cowley,  before  re- 

cMc^o  not**'*  ferred  to,  it  does  not  appear  to  be  requisite  to  assume 

infer  a  rescifl-    a  rescission  of  the  contract ;  because,  at  all  events,  an 

Biono  contrac  .  ^jp^^jj  yendor,  under  such  circumstances  as  warrant  a 

stoppage  in  transitu,  has  a  special  property  as  parcel  of 
his  original  ownership,  and  an  undoubted  right  of  pos- 
session (which  property  and  right  of  possession  are  con- 
sistent with  the  existence  of  the  vendee's  general  property, 
and  his  right  of  possession  upon  payment  or  tender  of 
the  price),  and  therefore  may  maintain  trover  under  the 
circumstances  of  that  case. 
Arguments  Against  the  supposition  that  a  rescission  of  the  contract 

reacission^of  ^^  ^^^^  ^^  ^  cousequencc  of  stoppage  in  transitu,  it  may 
contract  in  case  be  urged  that  the  right  of  an  unpaid  vendor  to  stop  in 
transitu  is  of  equitable  origin,  and  should  not  be  pressed 
further  than  to  effect  those  purposes  of  substantial  jus- 
tice for  which  it  was  originally  introduced  into  equity, 
and  adopted  in  the  courts  of  common  law ;  and  that  those 
purposes  will  be  effected  by  considering  it  as  **  an  equit- 

Dfc/flofdif-     able  lien"(l).    Lord  Kenyon  has,  indeed,  distinctly  de- 
ferent judges. 

(1)  Hodgson  y.  Loy,  7  Term  Rep.  446. 
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nied  that  this  right  proceeds  on  the  ground  of  rescinding 
the  contract  (I);  and  other  judges,  in  remarking  on  the 
relative  rights  of  vendor  and  vendee,  after  a  stoppage  in 
transitu,  speak  of  the  vendor  as  possessing  a  lien  (2).  In 
Edwards  y.Breioeri^) J  Parke,  B.,  designates  the  right 
to  stop  goods  in  transitu  as  *^  a  legal  possessory  right ; 
the  effect  is  the  same,"  observes  his  Lordship,  ^^  as  if  the 
consignor  had  not  delivered  them  on  board  the  ship. 
Then  if  so,  he  has  a  right  to  retain  them  till  payment  of 
the  whole  price ;  notwithstanding  part  payment,  he  has  a 
lien  on  the  whole  of  the  goods  for  the  rest  of  the 
price /^ 

Again,  the  supposition  of  a  rescission  of  the  contract  is  where  part  of 
not  easily  reconcileable  with  the  cases  in  which  it  has  J^®  price  has 

been  paid. 

been  held  that  the  right  to  stop  goods  in  transitu  exists, 
notwithstanding  part  of  the  price  has  been  paid  (4) ;  and 
that  an  action  for  goods  bargained  and  sold  is  main- 
tainable after  the  exercise  of  the  right,  if  the  vendor 
offer  to  deliver  the  goods  upon  being  paid  for  them  (6). 
The  judgment  of  the  court,  in  Bloxam  v.  Sanders (6), 
delivered  by  Bayley,  J.,  whilst  it  shows  that  trover  is  not 
maintainable  by  the  assignees  of  a  bankrupt  vendee 
against  the  vendor  of  goods  which  have  been  retained  by 
the  vendor  and  resold  by  him,  is  yet  inconsistent  with 
the  proposition  that  the  bankruptcy  of  the  vendee  war- 
rants the  vendor  in  rescinding  the  contract,  or  in  treat- 
ing it  as  absolutely  rescinded.  "  If  the  seller,"  says  his 
Lordship,  "  has  dispatched  the  goods  to  the  buyer,  and 

(1)  Hodffson  T.  Loy,  7  Term  Rep.  445. 

(2)  Feise  v.  Wray,  3  East,  93. 

(3)  2  Mee.  &  W.  375. 

(4)  Hodgton  ▼.  Loy,  7  Term  Rep.  440 ;  Feiit  v.  Wray,  3  East,  93  ;  Ed- 
wards v.  Brewer f  2  Mee.  &  W.  375,  where  it  was  decided  that  a  bill  given  by 
the  vendee  need  not  be  tendered  back  before  or  upon  a  stoppage  in  transitu. 
Lansfort  v.  Tiler,  1  Salk.  113. 

(5)  Kymer  v.  Suwereropp,  1  Camp.  109. 
{6)  4  B.  &  C.  948. 
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insolvency  occurs,  be  has  a  right,  in  virtue  of  his  ori^nal 
ownership,  to  stop  them  in  transitu.  Why!  Because 
the  property  is  vested  in  the  buyer,  so  as  to  subject  him 
to  the  risk  of  any  accident ;  and  his  insolvency,  without 
payment  of  the  price,  defeats  that  right.  And  if  this  be 
the  case,  after  he  has  dispatched  the  goods,  and  whilst 
they  are  in  transitu,  d  fortiori^  it  is  so  when  he  has 
never  parted  with  the  goods,  and  when  no  transitus  has 
begun.  The  buyer,  or  those  who  stand  in  his  place,  may 
still  obtain  the  right  of  possession  if  they  will  pay  or 
tender  the  price,  or  they  may  still  act  upon  their  right 
of  property  if  any  thing  unwarrantable  is  done  to  thai 
right.  If,  for  instance,  the  original  vendor  sell  when  he 
ought  not,  a  special  action  may  be  broup^ht  against  him 
for  the  injury  sustained  by  such  wrongful  sale,  and  da- 
mages are  recoverable  to  the  extent  of  that  injury^'  (1). 
Transferor  In  conclusion,  it  may  be  added,  that  the  assignees  of  a 

insdvent'scon-  bankrupt  or  insolvent  have  the  option  of  adopting  or 
tracts  to  the  rejecting  the  contract  of  sale,  on  payment  of  the  price 
assignees.  agreed  upon,  so  as  not  to  oblige  the  vendor  to  come  in, 
as  another  creditor,  merely  for  a  dividend.  In  this  view 
the  assignees  may  insist  upon  the  performance  of  the 
contract  according  to  its  terms,  or  rescind  it  by  declin- 
ing to  confirm  it. 

(1)  See  same  point,  Wilnuhunt  y.  Bowker^  5  Bing.  N.  C.  541 ;  and  see 
Gordon  v.  Harper^  7  Term  Rep.  9. 
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The  following  cases  have  received  the  judgment  of  the 
court  since  the  portions  of  the  subject  to  which  they  re- 
spectively relate  were  sent  to  the  press.  One  of  them 
only  has  appeared  in  any  recognized  report;  for  the 
others,  I  am  indebted  to  the  kindness  of  friends  who 
have  furnished  me  with  such  notes,  as  to  enable  me  to 
append  them  in  this  place,  and  to  embody  a  reference  to 
them  in  the  general  index. 


LIEN. 

The  case  of  Legg  v.  Evans  (cited  ante^  ps^c  48,  Property  held 
note  (3) )  decided  in  the  Court  of  Exchequer,  Hil.  Term  ^^^^^^'j 
1840,  has  been  since  reported  in  vol.  6,  Mee.  k  W.  36.    ezecation. 


The  case  of  White  v.  Teal,  Q.  B.Trin.  Term  1840,  has  Special  plea  of 
confirmed  the   observations  offered   {ante^  page  49)  in  ^^^  j^n'aSionV 
reference  to  the  requisite  plea,  where  a  right  of  lien  is  of  trwer, 
offered  as  an  answer  to  an  action  of  trover  ;  and  it  would 
appear  to  be  now  satisfactorily  established  that  evidence 
of  a  right  of  lien  is  not  admissible  under  the  plea  of  "  not 
guilty ;"  and  that  the  proper  plea  to  render  such  a  de- 
fence available  is  a  denial  of  the  plaintiffs  right  of  pos- 
session. 
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Shifting  lien,  The  next  case,  Hawthorn  v.  Newccutle-upan-T^ne  and 
I'^rmmug''^^  iVbrM  ShieUs  Railway  Company,  Q.  B.  East.  Term  1840, 
qualified  pos-  has  been  already  referred  to  {ante^  p&ge  62)  as  awaiting 
user  byVrson  ^^^  consideration  of  the  judges,  and  the  effect  of  the 
against  whom  decision  is  to  Confirm,  and,  in  some  measure,  to  extend 
where  such  '  the  principles  applied  in  Crowfoot  y.  London  Dock  Com- 
possesaion  con- ^^„y  2  Cr.  &  M.  637,  which  decided  that  a  lien  might 

tinues  on  bank-       .  . 

niptcy.  exist  under  contract  upon  chattels  of  which  a  bankrupt, 

at  the  time  of  his  bankruptcy,  retained  possession,  if 
such  possession  were  in  pursuance  of  an  arrangement 
under  which  he  had  a  mere  right  of  user  for  the  pur- 
poses of  the  contract. 

The  plaintiffs  were  the  assignees  of  R.  Robson  and 
J.  P.  Robson,  bankrupts,  and  the  defendants  were  direc- 
tors of  the  Newcastle-upon-Tyne  and  North  Shields 
Railway  Company,  incorporated  under  an  act,  6  W.  IV. 
c.  76  (local  and  personal).  After  the  passing  of  this 
act,  R.  Robson,  with  the  consent  of  J.  P.  Robson,  who 
was  his  partner,  entered  into  an  agreement  with  the 
company,  for  the  construction  of  a  bridge  over  the  rail- 
way, and  large  powers  were  thereby  given  to  the  com- 
pany as  to  the  rejection  of  the  materials  to  be  used.  In 
the  deed  of  agreement  a  covenant  was  contained,  that 
R.  Robson,  the  bankrupt,  would  forthwith  begin,  and 
in  an  expeditious  and  workmanlike  manner,  erect  and 
finish  the  bridge  agreeably  to  certain  plans,  and  would 
find  and  provide,  at  his  own  expense,  all  scaffolding, 
machinery,  tools,  &c.  for  executing  and  performing  the 
work  ;  and  that  if,  in  the  opinion  of  the  surveyor  of  the 
company,  Robson  should  not  proceed  with  su£Bcient 
expedition  in  the  performance  of  the  work,  it  should  be 
lawful  for  the  company  to  employ  additional  workmen 
to  complete  the  works,  on  giving  seven  days'  notice  of 
their  intention  so  to  do.  That,  thereupon,  it  should  be 
lawful  for  the  company  to  use  and  employ  cranes,  and 
other  materials,  which,  for  the  time  being,  should  be 
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employed  by  Robson  in  or  about  the  works,  and  what- 
ever extra  expense  might  be  thereby  incurred  by  the 
company  in  completing  the  works  contracted  to  be  per- 
formed in  a  proper  manner,  and  with  proper  expedition, 
should  be  defrayed  by  Robson. 

A  further  covenant  provided  that  the  company  should 
have  a  lien  upon  such  machines,  implements,  and  mate- 
rials, as  should,  for  the  time  being,  be  in  or  upon  the 
lands  or  grounds  whereon  the  bridge  was  to  be  built^  as  a 
security  for  the  completion  of  the  works  by  the  inden- 
ture contracted  to  be  performed. 

After  the  execution  of  the  above-mentioned  indenture, 
and  before  their  bankruptcy,  the  Robsons  proceeded  with 
the  bridge,  and  divers  tools,  &c.  were  deposited  upon  the 
bridge  at  Willington  Dean,  and  adjoining  lands,  for  the 
purpose  of  being  used  and  worked  up  in  the  construc- 
tion of  the  bridge.  The  company's  engineer  attended 
the  work  frequently — the  superintendent  was  there  con- 
stantly— and  the  former  occasionally  directed  where  the 
goods  and  chattels  were  to  be  put  down,  and  his  direc- 
tions were  attended  to.  He  also  interfered  when  bad 
materials  were  laid  down,  but  made  no  objections  when 
goods  of  the  bankrupts  were  taken  away.  Besides  the 
bridge  at  Willington  Dean,  the  bankrupts  were  also 
employed  in  other  public  works  at  the  Brandling  Junc- 
tion Railway,  in  the  county  of  Durham.  In  these  works 
the  defendants  had  no  interest  or  concern,  but  the  bank- 
rupts, on  some  occasions,  removed  to  them  implements 
and  materials  which  had  been  brought  to  Willington 
Dean  without  any  interference  on  the  part  of  the  defen- 
dants or  their  servants;  and  it  appeared,  that  no  sche- 
dule had  been  preserved  of  the  goods  and  chattels 
originally  brought  to  the  bridge  by  the  bankrupts.  The 
bankrupts  proceeded  with  the  works  till  the  31st  of  July 
1837,  when  a  fiat  of  bankruptcy  was  awarded,  and  the 
bridge  being  left  unfinished,  was  proceeded  with  by  de- 
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fendaDts.  On  the  30th  of  September  following  the  plain- 
tiffs were  appointed  assignees  of  the  bankrupts. 

At  the  time  of  the  bankruptcy,  the  goods  and  chattels 
which  had  been  furnished  for  the  erection  of  the  bridge 
were  lying  in  various  places — part  upon  the  actual  line 
of  railway,  being  the  absolute  property  of  the  defendants 
purchased  by  them  under  the  powers  of  the  act — another 
portion  upon  land  adjoining,  and  upon  each  side  of  the 
railway,  and  enclosed  by  the  defendants  within  rails, 
but  not  the  property  of  the  defendants,  having  been 
merely  taken  possession  of,  under  a  provision  of  the  act, 
for  the  purpose  of  depositing  thereon  the  materials  used 
in  constructing  the  railway  and  bridges — and  the  re- 
maining portion  upon  the  line  of  a  temporary  railway 
made  by  the  bankrupts  over  private  lands  for  the  pur- 
pose of  conveying  the  building  materials  from  the  river 
Tyne  to  the  bridge. 

The  question  submitted  for  the  consideration  of  the 
court  was,  how  far  sufficient  possession  was  vested  in  the 
defendants,  to  enable  them  to  exercise  the  lien  mentioned 
in  the  deed ;  and  the  court  held,  that  such  possession  con- 
tinned  in  the  defendants  so  long  as  the  materials,  &c- 
remained  upon  any  place  necessarily  occupied  in  the 
construction  of  the  bridge — that  the  defendants  were 
therefore  entitled  to  a  lien,  in  the  nature  of  a  shifting 
lien^  upon  such  materials  as  happened,  for  the  time  being, 
to  lie  either  upon  the  actual  line  of  railway,  or  upon 
the  adjoining  land  in  their  possession,  but  that  the 
lien  did  not  extend  to  such  portion  as  lay  upon  the 
temporary  line,  or  other  land  not  in  their  occupation 
— nor  to  the  materials  removed  by  the  bankrupt  prior 
to  his  bankruptcy. 


Lien  on  ftinds       In  addition  to  the  cases  cited  in  relation  to  the  equit- 
under  eqmublc  j^jjlg  assignment  of  funds  in  the  hands  of  a  third  party 

assignment.  ^  i       J 
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(ante,  page  84),  may  be  mentioned  that  of  Hutchinson  v. 
Hayworth^  9  Ad.  k  Ell.  375,  of  which  the  following  are 
the  particulars. 

One  Hunt,  a  manufacturer,  had  been  accustomed  to  An  equitable 
consign  goods  by  the  agency  of  Messrs.  O.  &  Co.  com-  "•ignmentor 
mission  merchants,  to  houses  in  America,  for  sale,  on  his  of  funds  is  not 
account,  and  the  latter  made  advances  to  him  on  tli®  bank™teT  of 
consignments,  received  the  proceeds  as  his  agents,  assignor  before 
and  accounted  to  him,  repaying  themselves  their  ad-  JJ|^^  ^*^" 
vances  and  other  charges.  In  1831,  Hunt  being  in- 
debted to  O.  k  Co.  for  such  advances  and  charges,  and 
likewise  owing  £5,000  to  his  bankers,  wrote  to  O.  k  Co. 
authorizing  them,  after  repaying  themselves  their  ba- 
lance out  of  the  net  proceeds  of  H.'*s  shipments  down  to 
that  date,  to  pay  R.  &  Co.,  the  bankers,  half  the  remain- 
der of  such  proceeds,  so  that  it  did  not  exceed  the  sum 
of  £5,000*  O.  &  Co.  thereupon  wrote  to  the  bankers, 
engaging,  agreeably  to  H.^s  authority,  to  pay  them  a  pro- 
portion of  the  remaining  proceeds,  after  liquidating  their 
own  balance,  in  consideration  that  the  bankers  would 
guaranty  them  from  the  claims  of  any  other  party,  in 
consequence  of  such  payment.  The  bankers  accordingly 
wrote,  accepting  the  engagement,  and  agreeing  to  give 
the  required  guarantee.  A  few  days  previous  to  this 
correspondence,  H.  had  transmitted  to  O.  k  Co.  a  letter 
of  authority  resembling  that  subsequently  sent,  and  bad 
seen  the  draft  of  a  letter  from  them  to  the  bankers,  like 
the  one  afterwards  sent,  claiming  a  guarantee  as  above, 
but  this  first  authority  was  revoked  and  never  acted 
upon.  In  1833,  H.  became  bankrupt,  and  his  assignees 
gave  notice  to  O.  k  Co.  not  to  make  any  payments  out 
of  his  effects,  except  to  themselves.  Notwithstanding 
such  notice,  O.  &  Co.  received  the  proceeds  of  the  sales 
from  the  houses  abroad,  and  paid  them  over  to  the 
bankers,  according  to  the  authority  given,  whereupon 
they  were  sued  for  the  amount  as  for  money  had  and  re- 
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ceived  to  their  use.  Under  these  circumRtances,  it  was 
held,  either  that  a  valid  appropriation,  or  an  equitable 
assignment  of  funds  to  the  amount  of  £5,000,  had  been 
constituted  in  fitvour  of  the  bankers,  and  was  not  re- 
voked by  Hunt's  subsequent  bankruptcy. 


STOPPAGE  IN  TRANSITU. 


Transitus.  The  warehouse  of  a  carrier,  it  has  been  already  ob- 

served, may  be  so  customarily  used  by  a  consignee  for 
the  deposit  of  his  goods,  as  to  constitute  their  arrival  at 
such   warehouse  a  determination  of  the  transitus  (see 
ante,  pi^e  373).   A  recent  decision,  Gerard,  Assignee^  Sfc. 
V.  Nightingale,  Exch.  East.  Term  1840,  has  extended 
the  application  of  this  rule  to  the  case  of  a  consignee 
having    no    warehouse    of    his    own,    but    employing, 
according  to  circumstances,  any  carrier's  warehouse  at 
which  the  goods  may  happen  to  arrive.     The  follow- 
ing are  such  particulars  of  the  case  as  I   have   been 
able  to  obtain. 
Where  a  Yen.       Goods  Were  sold  by  a  person  at  Sheffield  to  A.,  at 
habH  of  using  whose  request  they  were  sent  to  his  address,  at  "  Faulk- 
indiscriminate-  ner  Street,  Liverpool,"  where  he  had  a  counting-house. 
bouses  of  diffe-  Having,  however,  no  warehouse  for  the  deposit  of  goods 
rent  carriers     consigned  to  him,  he  had,  on  former  occasions,  used  the 
goods  prior  to  Warehouses  of  different  carriers,  from  whence  they  were 
riv^iTt "ai/one  carted  to  the  docks  for  the  purpose  of  shipment.     It  did 
terminates       not  appear  that  he  had  ever  so  used  the  warehouse  of  the 
transitus.         defendant,  who  had  carried  the  goods  in  question ;  but 
they  were  taken  to,  and  remained  at  his  warehouse.     On 
their  arrival,   the  defendant  sent  to  A.  at  the  above 
address,  the  customary  note  that  the  goods  had  arrived, 
and  remained  at  the  defendants  warehouse  at  A.'s  risk. 
Before  the  arrival  of  the  goods  at  Liverpool,  A.  had  ab- 
sconded, and  was  never  afterwards  heard  of.     A  fiat  was 
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thereupon  issued  out  against  him,  of  which  notice  was 
given  by  the  messenger  to  the  defendant,  and  he  was 
directed  not  to  part  with  the  goods.  Subsequently,  they 
were  claimed  by  the  vendor  as  being  yet  in  transitu,  and 
on  an  indemnity  being  given  to  the  defendant,  were,  in 
consequence,  delivered  to  him.  On  the  trial  of  an  action 
brought  by  the  assignees  of  A.  against  the  carrier  to  re- 
cover the  goods,  the  jury  found,  amongst  other  thiugs, 
that  the  defendant's  warehouse  was  the  destination  in- 
tended by  A.  for  the  goods ;  and  on  a  special  case,  stating 
the  above  facts,  the  court  held  that,  under  the  circum- 
stances, the  transitus  was  at  aa  end  on  the  arrival  of  the 
goods  at  such  destination. 


i_ 
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ACCOUNTANTS,  ^^ 

employed  in  bankruptcy,  have  no  lien  on  bankrupt's  cer- 
tificate .....    331 

AGENTS.    See  Factors  and  Brokbrs. 

.general  rule  as  to         .  .  30 

no  right  vests  under  tortious  receipt  of  goods  from  28 

pawn  may  be  delivered  to  a  third  person  as  servant,  or 

agent  of  pawnee  .65 

equitable  lien  of  an  assignee  of  debt  or  goods  in  the 
hands  of  .  ,  .  78 

See  AsBiONEB. 
lien  on  money,  goods,  &c.  in  the  hands  of     *  .82 

right  of  consignor  to  money,  &c.  in  hands  of      .  85 

dependent  on  identity  of  property  ib. 

instances  in  which  identity  traced  through  various 
hands  .  .  .86 

AGENTS  IN  TOWN, 

have  a  lien  on  papers  and  fund  in  each  particular  cause      .    242 
such  right  also  recognized  in  equity  243 

may  retain  against  client  of  country  attorney  for  money 

due  from  him  to  the  latter,  in  case  of  bankruptcy    .      ib, 
but  if  attorney  have  received  his  bill,  it  is  no  answer  to 

action  of  detinue  for  papers,  that  agents  detain  them      ib, 
when  acting  for  an  attorney  who  is  phdntiff,  have 

lien  on  po^ea,  after  plaintiffs  death,  intestate  ib, 

have  no  Hen,  when  acting  for  an  attorney,  defendant, 
without  any  warrant  to  defend  being  filed  244 

parting  with  possession,  though  effected  by  mistake,  is  a 
waiver  of  lien  .  242 

AGISTORS, 

have  no  right  of  lien,  except  by  special  agreement        .    25»  332 

AGREEMENT, 

general  lien  may  be  secured  by  .  «-  .20 
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AGREEMENT— conftfiiMc/. 

specific  lien  may  be  secured  by  .  27 

may  be  limited  or  excluded  by  .       .  23, 40 

ASSETS, 

marsballing  of,  in  favour  of  legatee  on  ground  of  vendor's 

lien  for  purchase  money  .97 

marshalling  of,  between  simple    contract   and  specialty 

creditors  ....  171 

ASSIGNEE  of  debts,  goods,  &c. 

equitable  lien  of,  on  debt  or  goods  in  the  hands  of  an  agent  78 

legal  remedy  in  like  case                                                      .  ib. 

chose  in  action  not  assignable  at  law  79 

except  by  arrangement  of  parties  f6. 

when  action  maintainable,  for  money  sent  to  pay  over 

to  another         .               .               .               ,  ib. 

requisite  privity  to  found  action  for  recovery  t^. 

requisite  consent  of  party  holding  money  to  pay  same  ib, 

such  consent  may  arise  by  implication  80 

until  consent,  remitter  may  repudiate  order  to  pay 

over,  &c.                                                                ,  ib. 

authority  to  pay,  not  revocable,  after  consent  or  ap- 
propriation       ....  ib. 
lien  of  assignee  of  debt,  as  recognised  in  the  courts  of 

equity  .  .81 

debtor  need  not  have  assented  to  arrangement  ib. 

order  given  on  executor  of  a  debtor  of  assignor  bind- 
ing in  equity  where  executor  assents  82 

fund  in  hands  of  a  third  party,  on  which  order  made 

must  be  specially  defined                                        .  ib. 

on  money,  goods,  &c.  in  hands  of  an  agent  ib. 

appropriation  or  assent  of  holder  requisite  to  establish  lien  ib. 

mandate  to  deliver  goods  to  a  third  party,  inoperative 
without  appropriation  .83 

but  if  appropriated,  binding  against  such  party  and 

his  assignees  in  case  of  bankruptcy,  84,  and  Appendi*  410 

ASSUMPSIT, 

plea  of  lien  admitted  in  actions  of  .  11 

ATTORNEYS  AND  SOLICITORS.    See  Agents  in  Town. 
cannot  take  deposit  for  costs  not  incurred  .167 

origin  of  right  of  lien  in  favour  of  •  208 
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ATTORNEYS  AND  SOLICITOR5-coiiffftii«?.  ^^^ 

extends  to  all  deeds  and  papers  in  possession  208 

extent  of  lien  cenimensurate  with  client's  title    .  ib, 

available  against  assignees  on  client's  bankruptcy  209 

no  right  against  general  creditors  of  two  bankrupts 

for  costs  of  Jiat  against  one  separately  ib, 

no  lien  on  proceedings  under  fiat                               .  ib, 

nor,  on  papers  received  after  bankruptcy  ib. 

lien  exists  against  bankrupt,  on  deed  of  composition  to 

supersede  jSaf           ....  210 

lien  of  on  wills     .               .               .               .  t^. 

power  of,  doubted                                                      .  ib, 

required  to  produce  wUl,  if  wanted  t^. 

precedent  claim  of,  over  specialty  creditors  on  duty 
coming  to  hand  .211 

must  claim  lien  in  professional  character  ib. 

but,  entitled  to  lien  on  papers  coming  to  them  as  so- 
licitors, though  acting  as  steward  of  a  manor  241 

have  no  lien  where  papers  received  in  character  of  steward  ib. 

nor  on  rents  received  without  authority  ib. 

nor  for  loans  of  money  .211 

nor  where  papers  held  as  proehein  amy  ib. 

cannot  affect  rights  of  a  third  party  .212 

have  no  right  of  lien  against  trustees  in  their  fiduciary 

character    .                                                               .  ib. 

may  retain  deeds  of  mortgagor  on  redemption,  for  costs 

due  from  mortgagee                                          .  213 

but  have  no  lien  against  intended  mortgagor  for  ex- 
penses of  mortgage,  not  completed  .  214,  35« 

lien  of,  on  estate  recovered  in  equity  214 

on  limatic's  estate  for  bills  generally             .               .  ib. 

for  costs  of  obtaining  commission  of  lunacy  ib. 

against  executrix,  being  also  annuitant  under  wiU  ib. 

papers  deposited  for  special  purposes  cannot  be  de- 
tained for  general  charges  ib. 

etntitrat  if  left  in  possession,  after  purpose  of  deposit 
accomplished  .  .215 

cannot  be  detained  if  deposited  upon  a  trust  ib. 

Uen  attaches  on  all  papers  recdved  incidentally  to  em- 
ployment   .                                                             .  ib. 

special  agreement  necessary,  if  papers  not  intended  to 

be  subject  to  lien                .               .               .  ib. 

2b 
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ATTORNEYS  AND  SOLICITORS— owKwuorf. 

withholding  deeds  improperly  under  8iq)po8ed  right  of 

lien             .....  216 

lien  in  equity,  on  funds  in  court  ib. 

on  papers  in  hand  ib. 

on  papers  for  costs  generally,  but  on  fund  for  costs  of 

the  cause  only    .                .                .                .  t&. 

except,  when  holding  client's  title  to  the  fund              .  ib. 

lien  on  fund  no  bar  to  concurrent  proceedings  for  re- 
covery of  costs    .                .                .               .  tft. 

satisfaction  of  lien  operates  pro  tatUo  as  discharge  of 
other  proceedings  .  .217 

to  entitle  to  lien  on  fund,  cause  must  be  canied  to 

hearing               .                .                .                .  t6. 

may  exercise  lien  on  fund,  without  waiting  payment  of 

costs  by  opposite  party              .               .               .  ib. 

lien  attaches  on  funds  in  bankruptcy  court  ib. 

and  on  costs  ordered  to  be  paid  to  client  on  petition  ib. 

such  order  not  meant  to  defeat  lien                       .  ib. 

courts  will  preyent  clients  recmving  money  recoTered 
in  suits,  till  bills  paid  •  .218 

lien  on  judgments  of  clients          .               .               .  i6. 

on  costs  in  a  particular  cause                                              .  ib. 

on  interlocutory  costs             .                .               .  ifr. 

when  interlocutory  costs  payable  as  a  condition  pre- 
cedent      .....  219 

general  rule  respecting  interlocutory  costs  ib. 

clients  must  have  actual  right  to  judgment  220 

suit  may  be  carried  on,  though  clients  decline  to  do  so  ib. 

when  defendant  entitled  to  be  relieved  Irom  verdict, 

hen  of  plaintiff's  attorney  no  bar                       .  ib. 

lien  on  money  levied  by  sheriff,  where  notice  given 

that  coast  would  be  moved  to  set  aside  Ji. /a.           .  ib. 

or,  where  docket  struck  against  client  .               .  ib. 

lien  on  body  of  client  not  sanctioned                            .  ib. 

defendant  will  be  released  from  custody  after  plaintiff's 

death,  notwithstanding  attorney's  lien  221 

or,  after  satisfaction  entered  on  record  by  plaintiff       .  ib. 

when  one  judgment  set  off  against  another,  attorney's 

lien  regarded                                             .               .  ib. 

practice  of  Court  of  King's  Bench  in  this  respect,  for- 
merly uniform    .               .               .               .  ib. 
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costs  and  damages  confined  to  particular  cause  222 

contrary  practice  of  Court  of  Common  Pleas         .  ib. 

practice  of  Court  of  Exchequer  not  uniform  223 

usual  practice  of  the  courts  of  equity  to  allow  solciitor's 

lien  on  balance  only  225 

practice  of  the  courts  of  common  law  now  rendered 

uniform  by  general  rule  .      ib, 

costs  not  to  extend  beyond  particular  cause  ib. 

but  one  defendant  succeeding  allowed  to  set  off  costs 

against  damages  reeoyered  against  a  co-defendant        226 
even  though  defences  seyered  ,      ib. 

BO,  where  attorney  substantially  the  plaintiff  ib. 

so,  where  defendant  succeeds  on  some  issues,  and 

plaintiff  on  otiiers  .      ib. 

no  set-off  of  judgments  out  of  award  allowed  without 

payment  of  attorney's  costs  227 

plaintiff  and  defendant  not  allowed  to  collude  to  de- 
fraud attorneys  of  their  costs  ,      ib. 
where  aetdement  of  action  collusiye,  not  binding  on 

plaintiff^s  attorney  .  .  .  ib. 

order  made  on  defendant's  attorney  to  pay  plaintiff's 

attorney,  if  he  pay  oyer  money  to  plaintiff,  after 

notice  of  lien  .  .      ib. 

if  plaintiff  collude  with  defendant's  bail,  phdntiff^s 

attorney  may  proceed  against  bail  .  ib. 

notice  of  existing  lien  should  in  general  be  giyen  by 

plaintiff^s  attorney  to  defendant's  attorney  .    228 

settiement  of  actions  by  parties  thereto  yalid,  if  not 

done  to  defraud  attorney  of  his  costs  ib. 

if  plaintiff's  attorney  allow  a  settiement  after  notice, 

he  cannot  proceed  against  defendant  ib. 

where  action  colhisiyely  settled,  by  deposit  of  a  bill  of 

exchange,  court  will  order  it  to  be  giyen  up  to 

plaintiffs  attorney  .  .  .  ib. 

but  the  attorney  must  haye  acted  correctly  in  the  suit      229 
court  of  equity  will  not  suffer  solicitor  to  proceed  for 

costs,  where  he  has  allowed  defendant  to  satisfy 

plaintiff's  demand      ....      ib. 
Court  of  Common  Pleas  will  not  interfere  in  absence 

of  proof  of  conspiracy  to  defraud  attorney  of  his 

costs    .....  »6. 

2£  2 
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lien  most  be  claimed  on  liquidated  damages  230 

sum  directed  under  an  award  equivalent  to  a  judgment     ib, 
reference  of  a  cause  by  the  parties  to  arbitration  no 

defeasance  of  attorney's  right  of  lien  for  costs  231 

statute  of  limitations  does  not  affect  lien  on  judgment  ib. 

security  for  debt  amounts  to  waiver  of  lien  ib. 

but  lien  revives  if  security  dishonoured  or  rendered 

nugatory     .....    232 

proof  of  debt  under  commission  is  a  waiver  of  lien       .  ib. 

if  accompanied  by  any  act  affecting  the  rights  of  others     ib. 

power  to  sell  property  not  vested  by  lien  on  deeds  ib. 

delivery  up  of  papers  not  compellable  till  satisfieiction  of 

lien  .....    233 

but,  if  solicitor  withdraw  from  conduct  of  cause,  court 

will  order  delivery,  without  prejudice  to  lien     .  234 

distinction  between  voluntary  withdrawal  and  discharge 

of  solicitor  .  ,      ib. 

but,  solicitor  may  decline  to  proceed  fiuiher  in  cause 

till  costs  paid      ....  235 

order  formerly  made  only  for  inspection  of  papers  in 

case  of  withdrawal  .      i6. 

production  of  deed  in  solicitor's  possession  will  be  ordered, 

if  sought  to  be  impeached  236 

so,  if  directly  required  and  essential  to  a  cause  ib. 

but  not  if  possession  arise  under  a  lien  collateral  to 

cause  .  .  •  .  t6. 

where  action  for  costs  defended,  on  ground  of  negli- 
gence, order  made  to  deliver  copies  of  papers,  &c.    .      ib. 
where  estate  decreed  to  be  sold,  deeds  ordered  to  be 

deposited  by  solicitor  in  certain  cases  ib. 

papers  ordered  to  be  produced  in  cause  to  which  they 

relate,  after  bankruptcy  of  client  .      ib. 

restoration  of   papers    summarily  ordered   by  Court   of 

Chancery,  after  satisfaction  of  solicitor's  lien,  whe- 
ther cause  pending  or  not  •  237 
courts  of  common  law  only  interfere  respecting  pikers 

pending  a  suit,  or  in  case  of  fraud  .  t6. 

will  not  compel  delivery  of  papers  deposited  for  special 

purpose  ....  238 

but  order  summarily  where  possession  obtained  as 

steward  of  a  court,  and  receiver  of  rents   .  ib. 
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.  where  a  third  party  interested  in  papers,  court  will  take 
security  to  produce  for  inspection  .  .     238 

will  not  order  personal  representatiye  of  deceased  soli- 
citor to  deliver  up  papers  till  payment  of,  or  secu- 
rity for  costs  .  ,      ib, 

nor  where  solicitor  holds  as  a  trustee  .      ib, 

will  not  decide  right  of  two  defendants  to  delivery  of 
papers         .....     239 

hut  will  order  delivery  of  copies    .  ,      ib. 

taxation  of  hill  enabled  in  all  cases,  upon  claim  of  lien  ib. 

AUCTIONEERS, 

have  right  of  lien  for  work  upon,  or  improvement  to  chat- 
tels ....  .    333 
hut,  have  no  lien  on  a  mortgage  deed  delivered  to 
obtain  payment  from  mortgagor  .      ib, 

BAILEE, 

of  a  chattel  possesses  a  lien  for  any  additional  value  con- 
ferred upon  it    .  .  .  .  .24 

BANKERS, 

entitled  to  lien,  for  general  balance,  upon  all  securities  316 

except,  when  received  for  special  purpose  .      ib, 

hills  paid  generally,  and  applied  to  particular  account, 

no  invalidation  of  lien  on  other  hills  .      ib, 

right  to  retain,  not  affected  by  customer  having  balance 
in  his  favour,  unequal  to  any  one  of  securities  re- 
tained   .....  319 
agents  of,  at  a  branch  bank,  have  lien  on  funds  for  amount 

due  from  principals         .  .  .317 

joint  stock  proprietors  have  lien  on  stock  of  individual 

shareholders       ,  .  ,  ,  ib, 

such  lien,  acquired  under  deed  of  settlement,  not  affect- 
ed by  possession  remaining  in  shareholder,  on  bank- 
ruptcy ....  318 
right  of  action  allowed  to  bankers,  in  respect  of  negotiable 

securities  held  as  a  lien  .  ,      ib, 

not  defeated  by  bare  offer  of  customer  to  discharge 

balance  due  from  him     ...  ib, 

may  recover  against  acceptor,  though  party  depositing 
have  received  satisfaction  from  drawer  319 
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possession  of  billsy  &c.  most  bave  been  rigbtfnUy  ob- 
tained .  .319 
no  lien  vests  on  bills  of  piindpal  pledged  by  agent,  if 

bankers  bare  knowledge  of  such  fact  ih. 

wbere  sucb  knowledge  not  existing,  negotiable  bills 

available  as  a  lien       ....    320 
and,  may  be  pledged  or  disooonted  ib. 

if  undue  or  unapplied  must  be  restored  to  remitter, 
subject  to  lien  .      t6. 

on  bankruptcy,  lien  descends  to  assignees  ib. 

subject  thereto,  bills,  &c.,  remain  the  property  of  cus- 
tomers       .....    321 
inspection  will  be  ordered  by  court,  wbere  articles  detained 

are  heir-looms  .  .  .  tft. 

acts  inconsistent  with  claim  of  lien,  may  rebut  presumption 

in  favour  of  .      «6. 

BANKRUPTCY, 

of  party  against  whom  lien  claimed  55 

receipt  of  goods  prior  to  act  of  bankruptcy,  vests  valid 
lien  on  produce  of  sale  received  subsequently  ib, 

formerly  no  lien  could  arise  on  goods  consigued  after 
secret  act  of  bankruptcy  t&. 

but,  where  a  bill  given  prior  to  such  secret  act,  substi- 
tuted by  a  new  biU  subsequent  thereto,  payment  by 
third  party  held  good  .      ifr. 

conveyances,  contracts,  executions,  &c.,  made  or  levied  with- 
out notice  of  act  of  bankruptcy  two  months  hefort 
commission,  rendered  valid  by  statute  57 

if  commission  issued  within  two  months  be  superseded 
and  another  issue,  two  months  to  be  calculated  firom 
issuing  of  first  commission  .      ib. 

payments  by  and  to  bankrupts,  without  notice  of  act  of 

bankruptcy,  rendered  valid  by  same  statute  58 

effect  of  statute  in  establishing  Uen  on  bankrupt's  goods 
for  amount  of  purchase-money  .      ib. 

payments  must  have  been  made  bond  fide  59 

protect  all  transactions  in  the  ordinary  course  of  busi- 
ness •  .      t&. 

not  necessary  that  goods  sold  should  be  of  the  kind 
usually  dealt  in  by  bankrupt  ib, 

statute  does  not  extend  to  actual  pledges  60,  note  (1) 
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extension  of  protection  to  all  bond  fide  contracts,  &c. 
with  or  by  bankrupt,  previous  to  date  of  fiat,  if  with- 
out notice  of  bankruptcy  .60 
what  notice,  &c.  sufficient  to  exclude  protection  61 
limited  possession  by  bankrupt  may  exist  under  contract 

without  defeating  lien  .  61>  and  Appendix,  407 

pledges  by  bankrupts,  statute  as  to  •    .  .74 

property  pledged  passes  to  assgnees  subject  to  lien,  &c.      ib. 
sale  of  pledge  may  be  made  by  consent  of  commissioners 

under  fiat   .  .  .      ib, 

or,  creditor  may  sell  without  appEcation  to  conmiis- 

sioners,  if  without  fraud  .  •  ib, 

order  of  sale  by  court  discretionary  75 

proof  of  debt  without  previous  application  to  sell,  will  be 

ordered  to  be  reduced  .  .  74 

before  proof,  party  having  pledge  ought  to  petition,  to 

take  security  at  a  certain  value    .  .75 

party  holding  pledge  by  two  bankrupts  may  prove  ba- 
lance on  separate  estates,  if  no  joint  property  76 
or,  the  separate  security  of  one,  on  joint  estate,  without 

giving  it  up  .      ib. 

if  bankrupts  and  another  jointly  interested  in  pledge, 

proof  allowed  for  balance  only  ib* 

contra,  if  pledge  the  property  of  third  party  alone  td. 

pledgee  having  two  debts,  may  apply  a  general  pledge 

to  a  non-provable  debt  .  .      ib. 

bill  of  exchange  given  to  a  creditor  without  endorse- 
ment, is  either  a  pledge  or  purchase  .  ib. 
possession  of  pledge  must  not  remain  in  bankrupt  77 
general  requisites  to  the  validity  of  a  pledge  by  a  bank- 
rupt           .....      ib, 
purchase-money,  non-payment  of,  by  bankrupts  on  pur- 
chase of  real  estate         ...                 94 
lieo  on  estate,  where  conditions  of  sale  not  performed 
and  purchaser  becomes  bankrupt                                   ib. 
judgments,  property  of  bankrupts  formerly  protected  against    1 03 
present  law  relating  to      .                                                 109 
judgments  must  be  entered  up  one  year  before  bank- 
ruptcy of  debtor        .          *    .                               .111 
crown,  right  of  in  bankruptcy,  depends  on  priority  of  teste 

of  writ,  over  appointment  of  assignees  133 
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lien  for  land-tax  on  bankruptcy  of  collector  133 

for  exciae  duties,  &c.         *  .  .  136 

equitable  mortgagee  from  one  partner  for  debt  due  from  tbe 
other,  may  prove  against  the  latter,  and  retain  secu- 
rity .....    160 

80»  if  debt  be  a  joint  debt    ,  ,  .  ib. 

bankrupt  act  6  G.  IV.  c.  16,  s.  70,  as  to  tft. 

sale  authorised  by  court  .      •&. 

See  Equitable  Mobtoaobs. 

BILLS  OF  EXCHANGE, 

lien  of  parties  to  •  .  .  .  202 

indemnity  of  accommodation  acceptors  .  ib. 

express  contract  of  indemnity  defeats  implied  remedy        ib, 
otherwise,  funds  or  goods  of  drawer  may  be  retained 

as  a  lien  .  ,      ib, 

implied  indemnity  applicable  only  to  acccmmodaium 

acceptances         ....  203 

implied  indemnity  of  accommodation  indorser  ib. 

where  money  deposited  expressly  to  indenmify    .  ib. 

in  such  case,  acceptor  entitled  to  lien  notwithstanding 

statute  of  limitations  has  run  on  bills  ib. 

goods  expressly  pledged  to  secure  particular  acceptances 

not  liable  to  others  .  204 

frmds  in  hand  liable  to  full  amount  though  acceptor 

compound  with  creditors  for  a  less  sum    .  .      ib. 

indorsees  entitled  to  benefit  of  agreement  between 

drawer  and  acceptor,  on  acceptor's  bankruptcy  ib. 

and  may  be  paid  out  of  proceeds  of  goods  directed  to 

be  sold  for  the  purpose  of  liquidation  205 

or,  out  of  securities  held  by  acceptor  i&. 

or,  short  bills  deposited  with  acceptor  306 

right  of  acceptor  in  case  of  drawer's  bankruptcy  ib. 

may  set  off  bills,  &c.  against  debts  due  from  him  ib. 

holder  of  bankers'  notes  aUowed  set-off  against  debt 

due  to  them,  though  he  know  of  their  insolvency 

when  he  receives  them  .  207 

proof  of  debts,  by  drawers,  acceptors,  and  indorsees  of  ac- 
commodation bills  .  .  .      ib, 
deposit  of,  by  way  of  pledge  may  be  made,  without  debtor's 
name  being  attached                                       .66,  note  (3) 
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BILL  BROKERS, 

nature  of  empbyment  regulated  by  usage  .  .    274 

cannot  pledge  bills  of  a  customer  in  a  mass,  but  parti- 
cularly for  debts  antecedently  due  ib, 
such  general  rule  may  be  affected  by  custom  or  usage     275 

BLEACHERS  (or  Whitstbbs), 

lien  of,  not  defined  ....    339 

practice  of,  to  secure  lien  by  notice  .      ib. 

BOTTOMRY  (or  Respondentia  Bonds), 

nature  of  ....  •    298 

BROKERS.    5m  Factors.   Bill  Brokers.  Ship  Brokers. 
Insurance  Brokers. 

CALICO  PRINTERS, 

have  a  general  lien  for  work  done             .                            .  338 

and,  for  duties  paid        .                .                               ,  ib»^ 

and  on  goods  of  third  party,  when  ignorantwho  owner  is  339 

lien  extends  to  all  debts  in  respect  of  work  done  ib. 

CARRIERS, 

who  included  under  denomination  of   .               .  286 

by  land,  bound  to  convey  goods  when  required  •               .  282 

have  only  a  particular  lien,  unless  general  lien  esta- 
blished by  usage        ...  28, 282 

claim  to  lien  for  general  balance  discouraged                .  283 

attempt  to  secure  general  lien  by  notice        .               .  ib. 

such  notice  invalid  against  third  parties       .                .  t5. 

suggestions  for  a  more  comprehensive  notice  ib. 

doubts  as  to  effect  thereof                                             .  284 

daim  to  detain  goods  of  consignor  for  debt  of  con- 
signee held  bad          ....  285 

so,  daim  agunst  consignee,  where  custom  is  to  be  paid 

by  consignor               ....  287 

need    not  inquire  into  tide  of  customer  to   goods 
conveyed  .  .  28,286 

cannot  claim  beyond  amount  actually  incurred  for  car- 
riage                          .               .               .               ,  ib, 
possession  necessary  to  maintain  lien  .               .  287 
by  water,  who  included  under  denomination  of   .                .  ib. 

have  same  rights  and  liabilities  as  carriers  by  land       .  t^. 

statutory  provisions  in  £sivour  of  ib.  note  (4) 
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right  of  lien  on  cargo  allowed  to,  by  most  maritime 

codes          .....  288 

have  lien  on  luggage  of  passengers               .               .  289 

where  time  and  manner  of  payment  regulated  by  char- 

ter-party,  remedy  is  by  action    .                               ,  ib. 

possession  parted  with,  defeats  lien      .                               .  ib. 

deliyery  of  part  no  defeasance  of  lien  on  remainder  290 

if  possession  lost  by  fraud,  lien  revives  on  recovery  ib. 

delivery  in  obedience  to  revenue  regulations,  no  aban- 
donment of  possession                                               .  ib. 

so  delivery  to  a  wharfinger  as  agent  of  carrier  ib. 

CESTUIS  QUE  TRUST, 

lien  of,  on  lands  purchased  with  trust  moneys     .  .192 

CHOSE  IN  ACTION, 

not  assignable,  at  law  .  .79 

except  by  arrangement  of  parties  ib. 

See  Ami«nxb. 

CLERKS  IN  COURT, 

have  a  lien  upon  the  fund,  decree,  and  documents  in  parti- 
cular cause,  for  costs  incurred  pending  a  suit  244 
such  lien  extends  to  all  collateral  proceedings              .      ib. 
cannot  be  defeated  by  client  voluntarily  releasing  ad- 
versary                                                                      .      ib. 
have  no  lien  for  money  advanced  to  client's  solicitor  to 
carry  on  the  cause                                                         245 

CLERKS  OF  ASSIZE, 

lien  of,  on  records  of  court  not  yet  decided  .  .    239 

CLERKS  OF  ENROLMENT  in  bankruptcy, 

have  no  lien  against  assignees  of  bankrupt,  on  proceedings 

enrolled  on  his  behalf      .  .  .  .    245 

COACHMAKERS, 

have  a  specific  lien  for  repairs  334 

set-off  no  answer  to  such  right  .      ib. 

not  defeated  by  judgment  recovered  against  customer, 
neglecting  to  take  carriage  away    .      .  ib. 

have  no  lien  for  repairs  done  for  servant,  without  mas- 
ter's authority  ....    335 

nor  for  standage,  except  under  express  agreement,  or 
where  carriage  left  an  unreasonable  time  ib. 
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poesesmon  parted  with,  diyests  lien  335 

an  agreement  otherwise,  binding  against  porchaser  only, 
not  against  transferree        .  .  .  ib. 

COACH  PROPRIETORS, 

hare  lien  on  luggage  of  a  passenger  for  his  fare   .  286 

COMMISSIONERS, 

for  taking  acknowledgments  of  married  women  under  3  &  4 

W.  IV.  c.  74,  have  lien  on  papers  in  possession  240 

for  partition  of  estates,  have  no  lien  on  conmiission  ib. 

CONSIGNOR, 

right  of  to  lien  on  money  or  goods  unapplied,  &c.  in  the 

hands  of  an  agent  .85 

dependent  on  identity  of  property  •  ib. 

instances  in  which  identity  traced  through  various  hands    86 

CONVEYANCERS, 

certificated,  have  no  lien  on  papers  in  their  possession        .    241 
except  on  documents  prepared  by  them,  for  specific  re- 
muneration       .  .  .  ,  ib, 

COVENANT, 

construction  of,  as  a  lien       .  .  .187 

agreement  relative  to  subject,  binding  in  equity,  on 
subject  itself  .  ib. 

to  appropriate  produce  of  a  real  estate  for  a  particidar 
purpose  creates  lien  .      ib. 

so,  to  settle  particular  lands  •  .  188 

secus,  lands  of  certain  value  only,  not  particularized  ib. 

to  settle  annuity  on  wife  in  Ueu  of  dower  out  of  real 
estate,  held  to  create  a  lien  .  .     ib. 

equitable  doctrine  as  to  contracts  189 

to  purchase  and  settle  lands  binds  subsequently  pur- 
chased estate  .  .  .      ib. 

so,  to  pay  money  to  trustees  to  buy  land,  where  cove- 
nantor purchases  .  ib, 

unless  contrary  intention  manifest  .  ib. 

presumption  that  purchase   made   in  pursuance  of 
covenant  ....        191 

distinction  between  covenant  to  purchase  and  settle 
lands,  and  agreement  to  settle  generally        .  ib. 

to  settle  lands  generally,  effect  of  .      ib. 
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effect  of  other  covenants  to  settle  real  and  personal  estate  1 91 
lien  of  cestms  que  trust  on  lands  purchased  with  trust 

money        .....     192 
by  debtor  to  sell  estates  and  pay  debts  creates  no  lien 

in  favour  of  creditors     ...  ib. 

CROWN, 

deposit  of  title  deeds  to  secure  purchase  money,  vests  avail- 
able lien  against  ....     100 
specialty  debts  and  obligations  to  .  119 

lands  of  a  deceased  crown  debtor  liable  to  recogni- 
zances, &c.  .120 

penalty  given  to  crown  equivalent  to  debt  .  ib. 

lands  of  officers  of  the  crown  liable  to  arrears  of  ac- 
counts .  .      ib. 

who  are  officers  within  the  statute  13  Eliz.  c.  4.  121 

lien  exists  on  all  estates  vested  in  any  officer  during 
his  accountability  .  .  .      ib. 

though  alienated  before  debt  accrued  .  ib. 

sale  of  accountant's  lands  under  letters  patent  122 

sale  of  lands  returned  upon  inquisition  ib. 

additional  regulations  respecting  sale ;  and  discharge 
of  purchaser  from  debts  due  to  the  crown  .      ib. 

debtors  or  accountants  to  the  crown  may,  on  payment 
of  required  sum,  obtain  certificate  from  commis- 
sioners of  treasury  that  lands  may  be  held  by  pur- 
chaser discharged  from  all  claims  .123 

such  discharge  of  part  of  the  estate  of  a  debtor,  or  ac- 
countant to  the  crown  not  to  affect  claim  of  the 
crown  on  other  lands  liable  .124 

outstanding  term  no  protection  against  crown  debts  on 
conveyance  for  valuable  consideration  .  ib. 

nor  on  voluntary  settlements        .  .126 

where  term  never  assigned  on  behalf  of  crown  debtor 
it  will  not  be  bound  to  crown  debts  in  the  hands  of 
a  purchaser  without  notice  ib. 

inquiry  requisite  on  the  part  of  purchasers  and  mort- 
gagees       ..... 

inrolment  and  docketting  of  recognizances  formerly  not 
required  in  case  of  crown  debts      .  127 

recognizances  entered  into  not  to  affect  purchasers, 
unless  duly  registered  as  directed  ib. 


ib. 
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registry  to  be  open  to  inspection    .  .128 

quietus  to  debtors  or  accountants  to  the  crown  to  be 
registered  .  .  .  .  t6. 

simple  contract  debts, 

priority  of,  and  lien  on  chattels  .129 

until  debts  of  record,  constitute  no  lien  on  real  estate        ib. 
teste  of  extent,  the  day  it  issues  .  130 

Stat,  of  frauds,  binding  goods  of  a  debtor  from  delivery 

of  Ji.  fa.  to  sheriff,  not  applicable  to  the  crown  ib, 

how  far  sale,  &c  of  goods  available  before  right  of 

crown  attaches  ...«&. 

title  of  crown  commensurate  with  interest  of  debtor  ib. 

nature  of  diem  clausit  extremum     .  .  .131 

priority  of  extent  over  execution  at  the  suit  of  a  subject      ib. 
statute  of  33  Hen.  VIII.  c.  39>  as  to  .  .      ib. 

where /./a.  levied,  but  no  sale  effected,  execution  by 

crown  preferred  .  .  .  ib. 

when  sale  completed,  crown  execution  has  no  priority      132 
if  crown  allow  sale,  it  cannot  afterwards  interpose  ib, 

binding  against  distress  before  sale  .  .      ib. 

in  bankruptcy,  right  of  crown  depends  on  priority  of 

teste  of  writ,  over  appointment  of  assignees       ^  133 

lien  for  land-tax  on  bankruptcy  of  collector  .  ib. 

where  extent  set  aside,  and  a  second  issues        .  tft. 

extents  in  aid,  &c.         .  .  .  .134 

priority  of  extents  over  each  other       .  •  ib, 

excise  duties  attach  as  a  lien  upon  all  goods  whereon 

they  are  chargeable,  into  whatever  hands  they  pass  1 35 
goods  of  a  bankrupt  ....  136 
lien  of  the  crown  confined  to  the  particular  matters 

liable  to  duties  .  .  .  ib. 

no  goods  can  be  taken  under  any  process  except  dis- 
tress by  landlord  for  rent,  without  payment  of  arrears 
of  assessed  taxes,  not  exceeding  one  year  .  .137 

DETINUE, 

lien  must  be  specially  pleaded  in  actions  of  54 

DYERS, 

have,  in  general,  only  a  particular  lien                                .  336 

contrary  decisions  in  particular  cases                    .  ib. 

no  general  usage  entitling  to  more  than  a  particular  lien  337 
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may  acquire  a  general  lien  by  contract  with  cnatomera     337 

ENGRAVERS, 

have  a  specific  lien  for  work  done  upon  all  prints,  &c.  in 
possession      .....  347 

EQUITABLE  MORTGAGES, 

by  deposit  of  title  deeds  .143 

not  prevented  by  statute  of  frauds  ib. 
intention  to  charge  estate  implied  by  deposit  of  title 

deeds                                                                     ,  ib. 

doctrine  disapproved  of,  but  acted  upon  ib. 

second  advances  secured  by  original  deposit    .            .  145 

daim  of  a  third  party  to  deeds  in  possession  of  another  ib. 

valid,  if  by  agreement  in  writing  ib. 
equitable  mortgage  of  copyholds  by  deposit  of  copy  of 

court  roll    .....  146 
slaves  in  Antigua,  real  property  subject  to  equitable 

mortgage            ....  w. 
deposit  of  property  in  Scotland,  when  not  enforceable 

in  England         .               .               .               .  ib. 

ertent  of  mortgage  dependent  on  titie  of  depositor  ib. 
where  part  of  money  advanced  to  pay  off  a  mortgage, 

equitaMe  mortgage  crested  pro  tamto  ib. 

titie  conferred  by  .  147 

against  fee,  on  deposit  by  tenant  in  tail  .  ib. 

deposit  of  wife's  mortgage  by  husband                        .  tb. 

transfer  of  deposits                .               .               .  ib. 

deposit  of  lease  and  good  will  of  trade  ib. 
husband,  before  marriage,  can  give  trustee  no  lien  on 

fund  settied  on  wife,  in  opposition  to  appointment 

under  a  power  in  settiement  148 

on  deeds  delivered  by  trustees  and  executors  tb. 

by  partners,  not  affected  by  alteration  of  firm  tb. 
deposit  of  private  deeds  by  one  partner  may  be  security 

for  advances  to  partnership  .149 

may  exist,  though  subsequent  legal  mortgage  void  150 
prior  equitable  mortgagee  preferred  to  subsequent  pur- 
chaser with  notice                                              .151 

deposit  of  principal  title-deed  only  ib. 
deposit  of  mortgage-deeds^  and  subsequent  assignment 

of  mortgage  debt    .           .                              .  ib. 
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subsequently  acquired  interest  of  depositor  passes  to 

equitable  mortgagee  .  .152 

mortgagee  of  term  depositing  deeds  and  subsequently 

purchasing  equity  of  redemption                       .  ib. 

agreement  to  deposit  lease  when  granted  ib, 

deeds  left  under  promise  to  forbear  suing  for  a  debt  due  ib. 

deeds  left  for  the  purpose  of  preparing  a  mortgage  153 

conflicting  decisions  as  to  the  effect  ib. 
deeds  left  for  a  particular  loan,  cannot  be  extended  to  a 

different  one  ....  154 
deposit  by  a  debtor  of  the  crown,  when  available  against 

prior  simple  contract  debts  .  ib. 
not,  if  mortgagee  have  notice  of  existing  or  probable 

debts                                                 .               .       .  ib, 

against  a  subsequently  accruing  debt  due  to  the  crown  155 
semble,  equitable  mortgage  will  prevail  against  trust, 

or  lien  raised  in  equity,  in  favour  of  vendor,  for  pur- 
chase money  .  .  .  ib. 
as  security  for  future  credit  entitles  holder  to  no  lien  for 

previous  debts  ....  156 

may  continue  for  further  advances  .  ib. 
when  firm  of  equitable  mortgagees  changed,  subsequent 

verbal  agreement  sufficient  •  ib. 
deposit  may  extend  to  past  advances  if  intention  can 

be  implied  .                                               .                .  ib. 

solicitors  cannot  take  deposit  for  costs  not  incurred  157 
remedy  of  equitable  mortgagees  to  compel  sale.  Sec. 

where  no  bankruptcy  has  ensued  ib. 
liabilities  of  equitable  mortgagees  to  rent  and  covenants  ib. 
when  possession  taken  .                                              .158 

by  bankrupts,  rights  of  eqmtable  mortgagees  against  1 59 

statute  6  Geo.  IV.  c.  16,  s.  108,  as  to            .             .  ib. 

securities  not  relinquished  by  proof  of  debt  wider  fiat  ib. 
equitable  mortgagee  from  one  partner  for  debt  due  from 

die  other,  may  prove  against  the  latter,  and  retain 

security      .....  160 

so,  if  debt  be  joint  debt        .               .               .  ib. 

Stat.  6  Geo.  IV.  c.  16,  s.  70,  as  to  ib. 

sale  authorised  by  court             .              .              .  ib. 

on  petition  to  court,  equitable  mortgagees  may  obtain 

order  of  sale              ....  162 
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court  will  decide  whether  equitable  mortgage  esta- 
blished      .....  162 

will  not  order  sale  where  subsequent  mortgagee  dissents  ib. 

nor  where  there  is  any  dispute  f6. 

nor  where  adverse  claimants  .163 

nor  where  circumstances  of  mortgage  suspicious  ib. 

nor  where  necessary  to  go  into  partnership  accounts  ib, 

nor  where  deeds  have  been  deposited  a  long  period 

and  bankrupt  dead                                                   .  ib. 

nor  sale  by  private  contract,  but  commissioners  will 

make  order        .               .               .               ,  ifr. 

where  parties  agree,  no  order  necessary  ib. 

when  equitable  mortgagee  also  assignee,  a  solicitor 

appointed  to  sell               .  164 

rent  to  be  paid  out  of  proceeds                                    .  ib. 

costs  of  actions,  &c.  not  to  be  deducted              .  tb. 

equitable  mortgagee  not  entitled  to  rents,  &c.  prior  to 

sale,  except,  &c.                        .               .               ^  ib. 

the  right  to  rents  accrues  firom  date  of  the  order  165 

right  of  equitable  mortgagee  to  receive  rents  alter  dis- 
charge of  insolvent  debtor  .165 

memorandum  of  deposit  not  absolutely  necessary        .  ib. 

but  may  be  of  use  in  some  instances            .  ib. 

costs  of  sale  allowed  where  deposit  accompanied  by 

memorandum                                                  .  166 

not  so,  where  no  memorandum        .            .               .  ib. 

several  deposits,  but  memoranda  relating  to  part  only  ib. 

memorandum  including  freehold  and  leasehold,  but 

latter  only  deposited,  authorizes  sale  of  both  ib. 

memorandum  including  leaseholds  only,  but  freeholds 
also  deposited,  sufficient  to  obtain  sale  on  payment 

of  costs       .....  167 

memorandum  must  explain  purpose  of  deposit,  &c.  ib. 

if  memorandum  unstamped  parol  evidence  admissible  ib. 

not  sufficient  if  memorandum  refer  to  a  former  deposit, 

only    .....  t6. 

nor  when  drawn  up,  and  signed  without  authority  of 

depositor      .             .                              .               .  ib. 

letters  sent  subsequently  to  loan,  sufficient  memoranda 

of  deposit          ....  168 

memorandum  useful  to  prove  deposit  for  past  advances  ib. 
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EQUITY,  COURTS  OF, 

decide  lien  by  same  rules  as  courts  of  law    .  17 

EXECUTION, 

against  vendee's  goods  at  the  suit  of  a  creditor  does  not  de- 
feat vendor's  right  of  lien  .44 
property  held  as  a  lien,  cannot  be  taken  in  48  and  Appendix,  407 
securities  not  realized,  must  be  relinquished,  if  debtor 

be  taken  in         ....  113 

may  be  levied  on  all  estates  held  in  trust,  for  debtor's 

benefit        ...'..    117 
in  case  of  crown  debts.  See  Crown. 

EXECUTOR, 

having  lien  on  insurance  policy,  may  give  receipt  for  pro- 
ceeds as  executor,  without  compromising  his  per- 
sonal right  ....  39 
order  given  on  executor  of  a  debtor  for  payment  of 
a  fund  binding  in  equity,  when  he  assents  to 
direction                                                                   .82 

EXPRESS  PLEDGE, 

nature  and  general  incidents  of     .  63 

See  Pawn. 

FACTORS  AND  BROKERS, 

authority  of,  regulated  by  statute  .29 

have  a  general  lien  upon  goods  of  a  principal  for  all 
impaid  claims     ....  246 

and  may  insure  such  goods  to  secure  lien,  and  retain 
policy  .  .      ib, 

if  principal  become  bankrupt,  pending  sale  of  goods, 
produce  may  be  retained  .  247 

where  factors  have  authority  to  sell  goods,  on  which 
lien  exists,  buyers  may  set  off  debts  due  from  factors      ib. 

bankruptcy  of  factor  does  not  prevent  the  right  of  lien 
on  money  received  by  him  .      ib. 

nor  knowledge  of  principal's  insolvency,  when  money 
advanced  ....  248 

bankruptcy  of  principal,  ground  of  injunction  to  re- 
strain assignees  from  selling,  &c.  till  agent  indemni- 
fied against  liabilities  .      ib. 

assignee  of  policy,  &c.  takes  subject  to  lien  of  factor        249 

2p 
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lian  exiBts  in  euM  wh«n  fo^ori  are  man  inretiM  for 

principal  ....  349 

as  for  accqitances  given  in  their  fayonr  ib. 

eren  against  the  crown  '       .  ib. 

aoch  surety  or  guarantee  rinut  bate  been  oniboriied 

byprindpal  .  .      ib. 

lien  paramount  to  extent  by  the  emwh  250 

interest  allowed  under  particular  drcumstances  .    251 

lien  extends  only  to  customary  cbargea  between  prin- 

dpds  and  agents       ....    260 
such  charges  must  be  reasonable  and  wamoted  by 

course  of  dealing  ,  .  .  ib. 

may  be  excluded  by  agreement  259 

possession  of  goods  on  which  lien  claimed  indispensable         251 
mere  consignment  to  factor  not  sufficient  to  enable  him 

to  anticipate  possession  252 

unless  consigned  as  a  distinct  pledge  by  endorsement 

of  bill  of  lading  .      ib. 

^stinction,  in  such  case,  between  principal  and  factor, 

and  consignor  and  consignee  ib. 

instances  in  which  factors  considered  as  consignees  ib. 

death  of  principal  before  arrival  of  cargo  no  revocation 

of  consignment,  if  subsequent  possession  acquired        254 
such  possession  must  be  authorised  ib. 

if  unauthorised,  no  right  of  lien  accrues  ib. 

transferring  goods  from  principal's  warehouse  to  Victor's 

without  consent,  vests  no  right  255 

tortious  possession  given  by  bankrupt  after  act  of  bank- 
ruptcy, not  available  against  assignees  .    257 
but,  poliey  of  Insurance,  &c.  given  to  a  creditor,  prior 

to  bankruptcy,  and  bill  of  lading  of  goods  endorsed 

to  him  subsequently,  in  pursuance  of  agreement, 

held  valid  .  .  .  .  t6. 

possession  for  a  specific  purpose,  vests  no  right  of  lien      258 
abandonment  of  possession  amounts  to  a  waiver  of 

right  .  .  .  .  ifr. 

but  virtual  possession  maybe  maintained  by  agency 

of  another  .      ib. 

a  foreign  CsMStor  in  some  cases  considered  as  a  vendor, 

so  as  to  re-seise  goods  in  transit  to  principal,  when 

not  paid  for  .259 
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lien  revives  on  recovery  of  possesrion  .    259 

payment,  contract  for  futare,  defeata  right  of  lien  260 

BO,  security  taken  for  payment    .  .261 

not  so,  contract  as  to  amount  .  ib, 

transfer  of  lien  by  tortious  act  of  factor  confers  no  right    .      ib. 

power  to  sell  incident  to  character  of  Dsictory  but 
pledges  of  goods  formerly  invalid  262 

pledges  could  only  have  been  under  express  authority       Uf. 

principal  drawing  bills  on  factor,  to  be  provided  for 
out  of  proceeds,  not  sufficient  to  authorise  pledge    .    263 

endorsement  of  bill  of  lading  vested  no  pledge  ib, 

in  case  of  pledge,  principal  might  have  recovered,  m 
trover,  on  tender  of  amount  due  to  factor  ib, 

all  power  of  transfer  at  one  time  doubted  ib. 

restrictions  against  power  to  pledge  now  removed        .    266 
Factors'  Act,  4  Geo.  IV.  c.  83,  amended  by  6  Geo.  IV.  c.  94  264 

renders  valid  all  contracts  witii  faudon  having  posses- 
sion of  goods,  See.  266 

having  bills  of  lading,  &c.  in  possession  deemed  true 
owners,  so  as  to  give  validity  to  contracts,  made 
bend  fide,  on  the  fedth  thereof    .  .  .      ib. 

before  statute,  warrants  for  goods  of  principal  could  not 
be  pledged  ....  367 

pledgee  not  entitl^  to  benefit  of  ctatute  unless  he  use 
reasonable  caution  .      ib. 

no  security  can  be  taken  for  antecedent  debt,  beyond 
factor's  interest  in  goods    .  268 

in  case  of  such  pledge,  goods  cannot  be  retained 
against  owner,  but  credit  allowed  for  Actor's  in- 
terest, in  estimating  damages    .  .      ib. 

goods  may  be  pledged  by  known  agents  to  the  amount 
of  their  interest  therein      .  .  .  ib. 

owner  of  goods  may  follow  them  in  agent's  or  assig- 
nee's hands,  in  case  of  bankruptcy,  on  payment  of 
advances  secured       ....    269 

punishment  by  statute  in  case  of  fraudulent  disposal  of 
goods  by  agent   ....  270 

goods  held  as  an  indemnity  can  only  be  transferred  to 
like  extent  .  .271 

sub-agent's  authority  confined  to  that  of  agent  ib. 

statute  refers  to  pledges  only,  not  to  sales    .  .    272 

2f2 
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riglit  to  pledge  dependent  upon  state  of  aocoonts  be> 

tween  principal  and  factor  272 
forbearance  by  owner  to  claim  goods  pledged  no  acqui- 
escence in  pledge  273 
documents  enumerated  in  statute  are  such  as  are  in- 
trusted to  factor  by  principal  ib. 

FARRIERS  AND  VETERINARY  SURGEONS, 

have  a  specific  lien  for  shoeing  horses  340 

but  have  no  lien  for  a  general  balance  .  ib. 
bare  similar  right  for  charges  in  attending  or  curing 

cattle  of  disease         ....  341 

liability  of  to  feed  cattle  detained  as  a  lien  t6^ 

contract  for  specific  price,  no  waiver  of  lien  »&. 

FULLERS, 

have  a  specific  lien  upon  all  goods  delivered  in  the  course 

of  their  business                                .  341 

and  by  local  custom,  in  Exeter,  for  a  general  balance  .  ib. 

may  reserve  general  lien  by  contract  342 

possession  essential  to  maintain  lien                                    .  ib 

if  possession  parted  with,  lien  cannot  be  revived  ib, 

HYPOTHECATION, 

nature  of  by  ship  captains,  masters,  &c.  293 

by  ship  owners  298 

INNKEEPERS, 

have  a  specific  or  particular  hen  28,  343 

formerly  considered  to  have  a  right  to  detain  person  of 

guest                 ....  343 

such  right  now  denied                                                 ,  ib. 

cannot  seize  clothes  on  person  of  guest  ib. 

demand  of  payment  not  requisite  before  exercise  of 

right           .....  344 

who  included  under  denomination  of           .               ,  ib. 

who  are  guests                                                                    .  ib. 

persons  leaving  animals  requiring  to  be  fed  ib. 

where  such  animals  belong  to  another  ib. 

credit  given  to  guest  defeats  lien  ib. 

power  to  sell  lien  exists  by  custom  of  London  and  Exeter  343 

no  such  general  right  exists  345 
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11  and  12  W.  III.  c.  15,  restricts  Uen  where  ale  sold  in 
vessels  not  stamped,  or  account  of  quantity  sold 

not  given           ....  346 

pecuniary  advances  may  be  secured  by  special  agreement  346 

INSURANCE  BROKERS, 

have  a  general  lien                ....  277 

rights  of,  when  acquired  from  sub-agents  ib, 
assignee  of  policy  takes  subject  to  lien  of  .  .279 
but  no  sub-lien  accrues  to  broker  for  general  balance 

against  assignee                 .               .               ,  ib. 
re-possession  of  policy  parted  with  entitles  to  lien  for 

unpaid  premiums       ....  280 

no  Uen  arises  on  policy  deposited  for  a  special  purpose  ib. 
actual  pajrment  of  premiums  not  essential  to  establish 

right  of  lien        ....  281 
credit  given,  or  security  taken  for  payment,  at  a  distant  day, 

defeats  lien                                                                      .  ib. 
may  be  witnesses  to  prove  matters  connected  with  policy, 

notwithstanding  lien  ib. 

JUDGMENTS, 

a  lien  on  land  in  hands  of  a  purchaser  100 

effect  of,  duly  entered  up,  under  the  old  law  101 

against  freeholds                                                          .  ib. 

in  general  only  one  half  of  land  seizable  under  elegit  ib. 
formerly  dated  the  first  day  of  the  term  in  which 

signed                .               .               .               .  ib. 

statute  of  29  Car.  II.  c.  3,  as  to     !                               .  102 

recent  rule  of  court,  as  to       .  ib. 

leaseholds,  available  against,  under  old  law  from  delivery  of 

execution                                                                        ,  ib. 

copyholds  not  liable  to  elegit^  except  for  debt  due  to  the 

king            .....  103 

bankrupt's  property  formerly  protected  ib. 

mortgaged  estates          .               .               ,               .  ib. 

trust  estates                                                        .               .  ib. 

equity  of  redemption  in  a  tenli  104 
equity  of  redemption  in  freeholds  purchased  by  mort- 
gagee                                                                      .  ib. 

joint  tenancy,  against  estates  held  in  105 

against  like  estate  after  alienation  by  one  joint  tenant  ib* 
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JUDGMENTS— coiUffi««ii 

how  over-reached                 ....  106 

by  acquiring  outstanding  legal  estate  §6. 

by  ezerciee  of  a  power  of  appointment  t&. 

purchaaere  must  not  have  had  notice  oi  ineomboHHe 

when  acquiring  outstanding  term                     .  107 

docketting  not,  per  $e,  notice  against  freeholds  108 

against  leaseholds                  ...§&. 
relief  in  equity  to  purchaser,  where  judgment  entered  sub- 
sequent to  payment  of  purchase  money    .  t&. 

purchasing  at  reduced  value,  in  consequence  of  judg- 
ment not  docketted            .               .               .  t&. 

paying  part  of  purchase  money  to  a  judgment  creditor  109 

changes  effected  in  the  law,  as  to         .                              .  t&. 

now  affect  estates  of  every  description                  .  ib. 

present  effect  of,  on  estates  under  stat.  1 8c  2  Vic.  c.  110.  110 

reservation  of  the  rights  of  lords  of  manors,  &c.  ib. 

and  of  purchasers,  &c.  having  become  so  before  com- 
mencement of  the  act         .  ib. 

sheriff  empowered  to  seise  bank  notes,  money,  &c.  Ill 

binding  against  person,  lands,  and  those  claiming  any 

interest  under  debtor         .               .               .  f&. 

equitable  remedies  reserved                         .   ^           .  ib, 

no  proceeding  in  equity,  till  one  year  afkerjttdgomt  ib. 

must  have  been  entered  up  one  year  befixre  baBkmptcy 

erf  debtor            .               .               .               .  tfr. 

not  to  affiBctpuichasfln  before  passing  of  the  act,  Sbc.  112 

nor  prior  equity  of  purchasers,  without  notice  ib. 

stock  and  shares  in  public  funds  and  companies  be- 
longing to  debtor,  and  standing  in  his  own  name,  or 

in  trust  for  him,  may  be  chaiged  by  order  of  a  judge  ib. 

order  to  be  em  parte,  and  on  notice  to  bank  oreompany, 

to  operate  as  a  distringas    .              .              .  ib. 

securities  not  realised,  to  be  relinquished,  if  debtor  be 

taken  in  execution                                                   .  ib. 

judgments  to  carry  interest   .  113 

persons  entitled  to  costs.  See.  under  order  of  oomts, 

deemed  judgment  creditors                                      .  ib. 

no  judgment,  decree,  &c.  to  affiBct  real  estate,  except  as 

before,  until  registered       .               .               .  ib. 
docketting  of                                                                      .114 

fanner  statute  regulating  mode  of  docketting  ib. 
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JUDGMENTS— con^iined.  ^^ 

present  statatory  regulations  as  to  114 
as  to  judgments  already  docketted  .115 
the  date  when  the  memorandum  of  judgpent  left  to  be 

entered  in  a  bo(^              .              .              .  ib. 
after  fiye  yean  from  entry*  void,  uxiless  a  fresh  memo- 
randum left  within  five  years  before  right  ^  pur- 
chaser accrued           ....  116 
duly  registered  not  to  affect  porchaserSi  or  mortgagees 
more  extensiyely  than  judgments  of  superior  courts 
would  httve  done  before  stat.  1  &  2  Vic.  c.  110  .           ib. 
not  to  revive  judgments  extinguished  or  barred  1 17 
execution  may  be  levied  qu  all  estates  held  in  trust  for 

debtor's  benefit  .  .  .  i^. 

mode  of  avoiding  judgments  under  the  present  law  ib. 

repealof  staitute  as  topurchasers  and  mortgagees  without 

notice  .  .118 

limitation  of  proceedings  under  juAgments  119 

LANDLORDS, 

have  no  lien  on  goods  distrained  and  replevied  .    346 

assignees  of  a  bankrupt  tenant  have  no  lien  on  builds 
ings  erected  by  him,  under  agreement,  where  they  re- 
pudiate tenancy  ....«&. 

LETTER-PBESS  PRINTERS, 

lien  of    ......    347 

See  PUBLISHBBS. 

LIEN, 

Origin  of  right  .  .  2 

distinctive  principles  between,  and  stoppage  in  transitu  3 
general  nature  and  incidents  of     .  .7 

right  of,  a  frequent  defence  at  common  law  .  ib. 

analogy  between  rights  of  lien  and  set-off    .  ib. 

definition  of  right  of  set*off    ...  8 

right  of  setK)ff,  formerly  not  available  as  a  deleaoe  ib, 

statutes  allowing  mutual  debts  to  be  aet-off  in  cases  of 

bankruptcy  .9 

statutes  of  aet-off  in  general  cases  10 

statutory  provisions  confined  to  pecuniary  demands  ib, 

lien  recognized  in  cases  of  bankruptcy  op  principles  of 

mutual  credit  .11 

plea  of,  admitted    .  .  .  .  t6. 
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distinction  between  right  of  lien  and  set-off  12 

set-off  pleadable  only  to  a  limited  amount,  but  lien 

exists  on  security  to  any  amount  ib. 

set-off  not  pleadable,  if  baired  by  statute  of  limitations ;    ' 
but  goods  may  be  detained  as  a  lien  notwithstand- 
ing .      ib. 
plea  of  set-off  in  actions  of  assumpsit  and  debt  on 

simple  contract  not  divisible  ib.  note  (2) 

lien  cannot  be  maintained  after  debt  for  which  it  is 
security  is  paid;  but  set-off  includes  all  mutual 
debts  in  the  same  right  .13 

mutual  credit,  statute  relating  to  .  14 

right  of  lien  and  set-off  may  be  co-existent,  yet  set-off 
not  pleadable  in  answer  to         .  .      ib. 

denominations  of  lien,  general  and  spec^ic,  definition  of  ib. 

general  lien,  may  be  founded  on  usage  .    15,  23 

usage  depends  upon  numerous  and  ancient  instances         15 
recent  instances  not  sufficient  to  warrant  such  right  ib. 

inconirenience  of  general  liens  16 

general  lien  by  custom  becomes  the  law  of  the  land  17 

such  custom  must  be  reasonable  .  .  .18 

lien  by  agreement,  &c.  decided  alike  at  law  and  in  equity  17 
general  lien  may  arise  by  contract  of  parties  20 

right  to  define  extent  or  limit  of,  now  imdisputed        23,  40 
may  be  supported  by  usage  or  prior  dealing  between 
parties  .23 

specific  or  particular  lien ;  in  what  cases  such  right  ad- 
mitted ....  24 
admitted  in  those  whom  the  law  obliges  to  exercise 

their  trade,  when  required  .      ib. 

favoured  by  the  courts  ...  16. 

extended  to  all  cases  where  additional  value  conferred 

on  a  chattel  by  bailee  holding  it  .      ib. 

not  allowed  in  respect  of  agistment  25 

admitted  in  cases  of  salvage  .      ib. 

where  goods  held  under  legal  detainer,  and  expenses 

incurred  ....  26 

may  exist  on  an  executed  contract,  originally  illegal,  if 

illegality  arose  by  default  of  both  parties    .  .41 

contrhf  where  contract  rendered  illegal  by  non-fea- 
sance of  party  claiming  the  right  42 
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may  be  secured  in  any  case  by  agreement     .  27 

or,  be  implied  from  prior  course  of  dealing  ib. 

work,  for  which  lien  claimed,  must  hare  been  done  by 

owner's  directions  ,      ib. 

exceptions,  carriers  ...  28 

innkeepers    .  .      ib, 

tailors  .  i6. 

possession  tortiously  acquired  from  agents  vests  no  right  of 

lien         .  ,      ib. 

factors'  and  brokers'  authority  regulated  by  statute  29 

general  rule  as  to  servants  and  agents  30 

nature  of  possession  requisite  to  constitute  right  of  lien     31 
cannot  be  acquired  by  wrongful  possession  ib. 

nor,  by  misrepresentation  .32 

duties  paid  upon  goods  obtained  without  authority  no 

groimd  of  detainer 
unauthorized  possession  vests  no  right  of    . 
so,  possession  for  a  specific  purpose  excluding  right  of 
possession  under  agreement  to  restore  chattel 
for  purpose  of  sale 

for  safe  custody  .... 

nature  and  continuance  of  possession 
uninterrupted  possession  essential  to  the  exercise  of 
the  right  of  .... 

a  mere  equitable  interest  not  sufficient 
possession  must  be  continued    . 
relinquishment  of  possession  may  be  actual  or  con- 
structive and  divests  lien 
possession  may  be  held  by  third  party  on  behalf  of 

another  claiming  lien 
executor  having  Hen  on  insurance  policy,  may  give 
receipt  for  proceeds  as  executor,  without  compromis- 
ing his  personal  right 
future  payment,  antecedent  contract  for,  defeats  right  of 

lien  ....  42, 327 

contrh,  a  merely  fixed  price   ...  42 

debt  must  be  due  and  existing  before  lien  can  arise  43 

security  taken  for  debt  payable  at  a  distant  day  defeats  lien  43,  328 

part  payment  for  goods  by  vendee  does  not  defeat  right  of 

vendor  to  lien  for  balance  44,  322 

seizure  under  process  against  vendee's  goods,-  at  the  suit  of 

a  creditor,  does  not  defeat  vendor's  lien    .  44 


ib. 
33 
ib. 
34 
ib. 
ib. 
36 

ib. 
ib. 
38 

ib. 
39 


ib. 
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waiver  of  .44 

claiming  on  ground  ineonairtent  with  right  of  lien, 

amonnta  to  a  waiver  .                                             .  ib, 
omitting  express  mention  of  ground  of  lien,  no  waiver  45 
demand  of  larger  amount  than  doe,  no  waiver  in  re- 
spect of  sum  actually  owing                                    .  46 
sale  of»  not  allowed  by  party  holding  Hen  47 
cannot  lie  taken  in  exeeutioa               48,  and  Apprnditr,  407 
party  holding  lien  bound  to  exercise  care  in  its  pre- 
aBrratian         ....  49 
plea  of  hen*  necessity  of  considered  in  aeCions  ta  trwar  ib, 
effect  of  plea  of  *'  not  guilty,"  under  old  rules  t&. 
effect  of  such  plea,  under  new  rules  50 
special  plea  of  lien  not  absolutely  necessary  m  inner  52 
pin  tnvecaiag  possessory  ri|^t,  more  proper  53 

and  Jppendix,  407 

necessity  to  plead  lien  specially  M  dMRM  54 

recovery  of  money  paid  under  illegd  claim  of  lien  f&. 

bankruptcy  of  party  against  whom  hen  daimed  55 

See  Bankruptcy. 

LIMITATIONS,  STATUTE  OF, 

goods  may  be  detained  by  way  of  Ikn,  notwithatandiBg    13,  355 
goods  deposited  to  indemnify  acceptor  of  bill  of  ex- 
change, dflfaimahle  notwithstanding  903 

LIS  PENDENS, 

doctrine  of            .....  139 

what  formerly  deemed  notice  of,  to  a  puidiaaer  ib, 

decree,  when  notice                                                     .  ib. 

actual  notice  required  against  registered  conveyance  140 

subpoena  not  a  Us  pendent,  unless  bill  filed  ib. 

must  be  a  continued  prosecution  of  snit  ib. 

interpretation  of  maxun,  pendente  Uie  nUdl  imtoveimr  ib. 

rule  applicable  to  mortgages.  See.  .                             .  ib. 

g^rantee  of  heir  bound,  pending  a  suit  ib. 

porchaser  of  equity  of  redemption  from  heir  141 
voluntary  payment  by  a  party,  contrary  to  a  deeree^ 

invalid            ....  ib. 

frauddlent  conveyances  pendente  Ute  discountenanced  ib. 
purdiasers  not  to  beaffiscted  by  any  Ue pendens,  unless 

memorandum  of  suit  duly  registered  .142 
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LIVERY-STABLE  KEEPERS,  ^'^ 
have  no  lien  at  law,  but  may  hare  by  agnonent  348 
distinction  between  livery  and  training  ib, 
trainers  have  a  particular  lien  349 
subject  to  exception,  where  owner  has  a  right  to  occa- 
sional possession  of  horse                                        ,  ib. 
lien  attaches  when  a  mare  is  sent  to  a  tfd^  for  the 
pQipose  of  being  covered  .  350 

MARINERS, 

lien  of    .  .  .    314 

See  SxAMXN. 

MILLERS, 

right  of  to  lien  attaches  on  aU  goods,  kc  in  possession 

under  one  contract  .  350 

but  not  for  a  general  balance  351 

MORTGAGES.    See  Equitablb  Mortoaob. 

distinction  between  mortgages  and  pawns  .71 

interest  of  a  mortgagee  is  legal  and  abscdnte  ib, 

vendor  of  estate  has  no  lien  if  he  take  mortgage  of 
another  estate  for  the  purchase  money  .91 

but  such  mortgage  not  conclusive  divestment  of  lien         ib, 

assent  of  vendor  to  a  mortgage  to  a  third  party  pre- 
cludes his  lien  '93 

estates  in  hands  of  mortgagees,  where  formerly  not 
liable  to  jodgmoits  103 

equity  of  redemption  in  freeholds  purchased  by  mort- 
gagee .    104 

judgmeq^  duly  registered  not  to  affect  purchasers  or 
mortgagees  more  extensively  than  judgments  of  su- 
perior courts  would  have  done  before  stat.  1  &  2 
"^c.  c.  110  .  .  .116 

repeal  of  stat.  as  to  pnrohasers  and  mortgagees  without 
notice  ....  118 

purchasers  and  mortgagees  bomud  to  inquire  as  to 
liability,  and  the  o&ce  of  vendors,  &e.  .126 

deeds  deposited  for  investigation,  preparatory  to  mort- 
gage, cannot  be  detained  as  a  lien  for  the  cost      214,  351 

mere  usage,  in  such  case,  for  mortgagor  to  pay  expenses 
not  sufficient  to  entitie  mortgagee's  attorney  to  hen      352 

but  deeds  of  mortgagor  may  beretained  on  vedemption, 
by  mortgagee's  solicitor,  for  costs  due  from  the  latter    212 
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PACKERS, 

are  entitled  to  a  lien  for  general  balance  352 

and,  for  money  advanced       .  ,  ,  ib, 

PARTNERS, 

pledge  by,  if  without  fraud  on  the  part  of  the  pawnee,  bind- 
ing againef  others  .68 
equitable  mortgage  by,  not  affected  by  alteration  of  firm  148 
deposit  of  private  deeds  by  one  partner  may  be  security 

for  advances  to  partnership  149 

equitable  mortgagee  from  one  partner  for  debt  due  from 
the  other,  may  prove  against  the  latter,  and  retain 
security      .....    160 
so  if  debt  be  a  joint  debt  .  ib, 

lien  of  partners  and  joint  speculators  on  joint  stock  193 

such  lien  extends  to  all  joint  adventures  ib. 

qualified  appropriation  to  one  partner  insufficient  to 

defeat  lien  .      ib. 

so,  part  removal  to  divest  hen  on  residue  ib. 

interest  of  managing  partner  liable  for  his  debts  to  con- 
cern       .....  194 
distinction  between  part-owners  of  ships  and  partners 

in  general  ....     195 

as  to  the  ship  itself  .  .  .  ib. 

as  to  the  stock  in  the  ship  .      ib. 

lien  of  partners  exists  on  stock  brought  in  Ueu  of  part- 
nership property  .  .  ,  ib. 
equitable  right  depends  on  state  of  account  between 

them  .....    196 

rights  of  assignees  of  partner  also  dependent  on  such 

state  of  account  .  197 

assignment  by  one  partner  of  joint  property,  subject  to 

lien  of  partnership  creditors  197 

so,  execution  against  one  of  several  partners  ib. 

joint  creditors  of  a  firm  have  its  substituted  rights  in  case 

of  bankruptcy   .  .  198 

but  they  may  be  defeated  by  a  bond  fde  alienation  be- 
tween the  partners  ,      ib. 
rights  of  joint  creditors  against  partners  on  dissolution 

of  partnership     ,  ,  .  .  ib. 

rights  of  co-partners  against  each  other  on  such  disso- 
lution        .....     199 
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PARTNERS~coR/tii«M2. 

assets  of  a  deceased  partner  maybe  followed  in  equity, 
if  surviving  partners  become  insolvent     .  199 

fund  on  which  lien  claimed  must  be  joint  and  unap- 
propriated .  .        .    800 

if  placed  in  bankers'  hands  to  separate  account  of  one 
partner,  others  have  no  lien  .      ib, 

when  stock  consigned  to  specific  destination  not  liable 
to  one  partner  for  debt  due  from  the  other  .      ib, 

real  estate  purchased  by  partnership  ib. 

lien  on  property  for  repairs  and  alterations  effected  by 
one  of  several  joint  purchasers  .  201 

purchase  money  paid  by  one  partner  only  ib, 

PAWN,  or  express  pledge  .63 

definition  of  .  .  ib, 

distinction  between,  and  lien  ,  .      ib, 

origin  of  ,  .  i  .  64 

maybe  delivered  to  a  third  person,  as  servant  or  agent 

of  pawnee  •  .65 

pawnee  acquires  a  special  property  in  article  pledged         66 
pawnor  may  limit  or  extend  pledge  at  will  ib, 

subsequent  advances,  how  far  secured  by        .  .67 

if  no  contrary  presumption,  pawnee  can  only  retain  for 

original  debt       ,  ,  ,  ,  ib, 

so,  if  he  acknowledge  he'^holds  for  one  sum  only,  can- 
not retain  for  another  .      ib. 
cannot  retain  for  a  greater  sum  than  that  specified  68 
partner,  pledge  by,  if  without  fraud  on  the  part  of 

pawnee,  binding  against  others  ,      ib, 

right  of  pawnee  to  proceed  for  debt  while  he  retains 

pawn     .  .  .69 

or  to  proceed  for  balance  impaid,  after  sale    .  70 

right  of  pawnee  to  use  pawn    .  ,  ib. 

must  restore  it  on  payment  of  debt,  unless  lost  ib. 

if  lost,  sufficient  if  he  use  true  diligence  to  restore  it         ib, 

unless  debt  have  been  tendered  before  loss  .  ib, 

where  one  of  several  articles  lost,  pawnee  may  resort 

to  residue  .71 

distinction  between  mortgages  and  pawns    .  71 

interest  of  mortgagee  legal  and  absolute  ib. 

pledgee  takes  only  a  special  property  72 

assignee  of  pledge,  rights  of  ,      ib. 
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sale  of  pledge,  rigbl  to,  by  pledgee  73 
distmction,  in  this  reepec^  between  pledgee  wad  liens  ib, 
produce  of  sale,  how  disposable                                    ,    ib. 

pledges  by  bankrapts,  statute  relating  to  74 

See  Bankruptcy* 

requisites  to  the  validity  of  a  pawn  by  a  bankrupt  77 

PAWNBROKERS, 

statute  regulating  duties  of  63,  note  (1) 

may  sell  pawn  after  a  year  and  day,  unless  notice  to 

the  contraiy  from  pawnor,  and  then  not  tin  after 

three  months  following  .  .    ib. 

cannot  sell  after  such  period,  if  payment  previously 

made  .  ib. 

lien  cannot  be  maintained  by,  on  goods  pawned  contrary  to 

directions  of  statute  .  .    tb, 

nor,  on  goods  pawned  by  tenant  for  life,  as  against 

remainderman  •  .  t6. 

PAYMENT, 

antecedent  contract  for,  defeats  right  of  lien  42 

eontrd,  a  merely  fixed  price  .  .  .  t6. 

of  part  of  purchase  money,  no  defeasance  of  right  of 
lien  for  balance    .  •44,  323 

PLEA, 

necessity  for  special  plea  of  lien  in  actions  of  trover  consi- 
dered .49 
effect  of  plea  of  "  not  guilty"  under  old  rules  ib. 
effect  of  such  plea  under  new  rules  50 
now  decided  that  special  plea  not  absolutely  necessary 

til  trover  52,  and  Appendix,  407 

plea  traversing  possessory  right  more  proper  53 

lien  must  be  specially  pleaded  in  deHmte  54 

under  &ctors'  act,  in  action  of  trover  for  goods  pledged 

by  fector,  must  allege  that  he  was  such  .    271 

PLEDGE.    See  Pawn. 

POSSESSION, 

what  necessary  to  constitute  right  of  lien  31 

if  obtained  by  miarepreeentation  no  right  of  lien  vested  by  32 

so,  if  obtained  from  a  party  not  authorised  to  ddiiver  33 
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or,  if  obtained  for  a  specific  piffpoae  33 

as  under  an  agreement  to  restore  the  chattel  34 

for  purpose  of  sale  .      ib, 

for  safe  custody     .  .  .  .  ffr. 

continuance  of,  essential  to  the  exercise  of  the  right  of  lien  36,  38 
must  be  absolute,  a  mere  equitable  interest  not  sufficient  36 
relinquishment  of,  may  be  actual  or  constructiye,  and 

divests  Hen  .  .38 

may  be  held  by  third  party  on  behalf  of  another  .  39 

executor  having  lien  on  an  insurance  policy  may  give 
receipt  for  proceeds,  as  executor,  without  comprising 
his  personal  right  .      ib. 

of  conveyance  by  vendor  of  real  estate,  given  to  obtain 
execution,  vests  in  him  lien  for  unpaid  purchase  money        95 

PUBLISHERS, 

have  a  spedfic  lien  on  works  published                              .  347 

have  no  hen  on  stereotype  plates  for  printing  ib, 

but  may  have  for  money  paid  for  manufacturing  plates  t^. 

have  lien  on  copyright  for  disbursements                    .  348 

PURCHASE  MONEY, 

vendor's  lien  for,  on  sale  of  real  estate  88 

REMAINDERMAN, 

not  bound  by  pledge  made  by  tenant  for  Mfe  63,  note  (1) 

interest  of,  no  bar  to  lien  of  a  Jointress  on  estate  imder 

certain  ciremnstances  182 

subject  to  lien  of  tenant  for  life  for  permanent  improve- 
ments ....  184 
SALE, 

not  allowed  in  case  of  lien  .47 

eontrHi,  in  case  of  express  pledge  69, 73 

by  pawnbrokers  63,  note  (1) 

allowed  to  innkeepers  by  custom  of  London  and  Exeter    343 

SALVAGE, 

right  of  lien  allowed  in  case  of  26,  291 

when  claimable     ....  292 

not  allowed  in  case  of  mere  finding  and  preservation  .    291 
finding  a  quantity  of  timber  washed  up  and  left  at  low 

water,  does  not  entitie  to    .  .  .293 

nor  possession  of  a  ship  taken  by  lord  of  man6r,  when 
owner's  servants  present  .     ib. 
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SEAMEN  AND  MARINERS, 

entitled  to  remedy  in  rem^  against  ship,  for  wages  .  .314 

payments  by  ship  agents  abroad  recognized  by  courts 

here,  on  ground  of  lien  of   .  .  id. 

ship  or  proceeds  of  sale,  may  be  attached  by  Court  of 
Admiralty,  on  behalf  of  .315 

SERVANTS.    See  Aoxnts. 

general  rule  as  to  power  of  to  deliver  possession  SO 

pawn  may  be  delivered  to  a  third  person,  as  servant,  or 
agent  of  pawnee  .65 

SET-OFF, 

analogy  between  rights  of  set-off  and  lien  7 

definition  of  the  right  of  set-off     .  .  .8 

formerly  not  available  as  a  defence  at  law  ib. 

statutes  allowing  mutual  debts  to  be  set-off  in  cases  of 

bankruptcy  .9 

the  like  in  general  cases        .  .  .  lO 

statutory  provisions  confined  to  pecuniary  demands  t6. 

lien  recognised  in  cases  of  bankruptcy  on  principle  of 

mutual  credit  .11 

distinction  between  rights  of  set-off  and  lien  12 

to  what  amount  set-off  can  be  pleaded  .      ib. 

plea  of,  not  divisible  in  actions  pf  assumpsit,  and  debt 

on  simple  contract  12,  note  (3) 

not  pleadable,  if  barred  by  statute  of  limitations  12 

nor  in  answer  to  lien,  though  co-ezistent  with  such 

right  ....  14,334 

mutual  credit,  statute  relating  to  .  .14 

SHERIFF, 

cannot  take  in  execution  property  held  as  a  lien  48 

and  Amendix,  407 


SHIFTING  LIEN, 

may  ezist  on  articles  removed  from  one  place  to  another 

JppendiXf  407 

SHIP-BROKERS, 

having  papers  in  possession  may  receive  debt  due  from 
ship-owner,  on  delivering  them  up,  though  he  has  com- 
mitted an  act  of  bankruptcy,  on  which  fiat  afterwards 
issues  .....     276 
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SHIP-CAPTAINS,  MASTERS,  &c. 

may  hypothecate  vessels  for  necessary  expenses  abroad  293 
but  not  for  repairs,  &c.  i^fira  corpus  comtatdSf  or  in 

England     .....  294 

cannot  bind  owner  personally  ib. 
power  of  hypothecation  extends  to  cargo,  in  case  of 

necessity                                                                  ,  ib. 

cannot  hypothecate  for  personal  debts  .  ib, 

may  hypothecate  to  pay  salvage    .  295 

purpose  of  hypothecation  294 

necessity  for  such  power  295 

vests  no  original  right  of  detention  296 

no  actual  lien  exists  on  ship  for  wages,  repairs,  &c.  t^. 

nor  for  debts  incurred  on  voyage  ib. 

nor  on  freight  or  cargo  for  like  expenses  297 

but  lien  lies  on  cargo  for  freight,  on  behalf  of  owners  ib. 

SHIP-CARPENTERS,  OR  SHIPWRIGHTS, 

have  a  specific  lien  on  ship  for  repairs  .311 

debt  must  be  due  before  lien  can  be  claimed  312 

credit  by  usage  equivalent  to  credit  by  agreement  ib. 
agreement  to  put  ship  in  thorough  repair,  no  bar  to  lien 
for  work  partly  done                                .               .313 

possession  parted  with  divests  lien  ib. 

not  BO,  merely  giving  up  certificate  of  ship's  register  .  314 

SHIP-OWNERS, 

distinction  between,  and  partners  in  general  .195 

lien  of  on  ship  and  stock,  as  between  themselves  ib. 

hypothecation  by         .     *          .  298 

nature  of  bottomry,  or  respondentia  bonds  .  ib. 

effect  of  such  bonds                             .  299 

when  no  right  of  lien  on  cargo  given  by                      .  300 
lien  of,  on  cargo  for  freight,  &c.  whUe  retaining  possession 

of  ship  .  ib. 
how  far  possession  transferred  by  charter-party  .  301 
words  of  demise  of  ship  may  operate  to  transfer  pos- 
session .  ib. 
no  distinction,  though  cargo  consigned  to  a  third  party  ib. 
distinction  between  actual  demise  of  ship  and  a  bare 

contract  for  stowage    ....  302 
words  of  demise  do  not  necessarily  preclude  a  more 

limited  construction  .                                             .  ib. 

2g 
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and  though  not  contained  in  charter-party^  it  may  he 
equivalent  in  terms    ....     304 

appointment  of  captain  and  crew  hy  owner,  no  reten- 
tion of  ship  ....     305 

nor  appointment  of  party  to  superintend  acts  of  cap- 
tain, in  such  capacity      ...  ib. 

receipt  of  freight-hiEs  as  security  for  freight,  constitutes 
no  possession  of  ship  .  .        ib. 

lien  may  he  reserved  hy  terms  of  charter-party,  though 
possession  parted  with  .  .  306 

such  reservation  not  defeated  by  assignment  of  the 
goods  by  charterer        •  .  ,      ib. 

no  lien  arises  for  unliquidated  damages  307 

nor  for  breach  of  covenants  ,      ib. 

nor  for  freight  of  goods  put  on  board,  but  re-landed 
under  process  of  law         .  308 

nor  for  port-charges,  unless  by  stipulation   .  .      ib, 

sub-freighters  liable  to  lien  to  the  amount  of  th^ 
freight  .....  tfr. 

lien  attaches,  whether  payment  of  freight  to  precede 
or  be  concomitant  with  delivery  of  cargo  .  ^     309 

and  till  bills  of  exchange  have  been  given,  if  such  be 
the  mode  of  payment  agreed  upon  .  ib. 

future  payment  agreed  upon  defeats  lien  .310 

so,  taking  and  negotiating  bills  31 1 

but  lien  revives  on  dishonour  .      §6. 

SIMPLE  CONTRACT  CROWN  DEBTS, 

lien  in  respect  of  .  129 

See  Cbown. 

SIX  CLERKS, 

have  a  lien  for  their  fees  upon  all  papers  in  their  possession    245 

SOLICITORS, 

lien  of  .....     157 

See  Attornbys. 

SPECIALTY  CROWN  DEBTS, 

lien  in  respect  of         .  119 

See  Crown. 

8TATUTUM  DE  STAPULIS  .  ,      ib. 
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STEWARD  OF  A  MANOR,  ^^ 

entided  to  lien  on  papers  received  in  cliancter  of  eolicitor  241 

etmtrt,  where  received  in  character  of  steward  ih, 
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distinctive  principles  of  and  lien  .3 

definition  of  the  nature  of  the  right  361 

general  rule  of  law  as  to  property  passing  by  sale  362 

original  foundation  of  right  in  equity  ib. 

recognition  of  at  common  law  363 

by  whom  right  ezerdseable                                                ,  ib, 

by  vendor  and  consignor  364 

by  factor  or  agent                                                       .  ib. 

mere  liability  to  pay  price,  as  surety,  vests  no  right     .  ib. 

right  may  be  exercised  by  vendor's  agent  ib. 

by  consignor  against  factor  365 

by  consignor  against  consignee,  being  also  joint  con- 
signor                                                                     ,  ib. 

by  a  remitter  of  money  for  a  particular  purpose  ib. 

not  so,  by  debtor  on  remittance  of  debt  to  creditor      .  366 

by  alien  enemies,  where  purchase  has  been  effected 

under  license  from  the  crown  ib. 

by  transferree  of  bill  of  lading  from  vendor  ib. 

existing  debt  necessary  to  constitute  right  .  367 

but  precise  sum  need  not  be  ascertained  ib. 

if  vendor  indebted  to  vendee  on  general  account  cannot 

stop  goods  consigned       .              .              .  ib. 

composition  taken  by  vendor  in  Ueu  of  debt  defeats 

right     .                 ....  368 

exercise  of  right  sufficient  by  mere  daim  to  goods  ib. 

so  a  notice  to  carrier  not  to  deliver                              .  369 

when  exerciseable  ib, 

right  dependent  upon  duration  of  transit  ib. 

general  rule  as  to  what  constitutes  transit  ib, 

actual  or  constructive  possession  must  be  taken  by 

consignee  as  owner,  in  order  to  determine  370 

not  determined  by  receipt  of  goods  contrary  to  con- 
signee's orders                                                           .  ib. 

nor  by  delivery  at  a  wharf,  without  his  authority  ib. 

or,  subsequently  to  a  rescission  of  contract  for  pur- 
chase                                .               .               .  ib. 

2g2 
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acceptance  by  consignee's  assignee  sufficient  to  deter- 
mine .....    370 

or  by  his  agent  371 

what  amounts  to  a  final  delivery  to  an  agent  .    371 

intermediate  delivery  may  occur  where  agent  invested 
with  power  to  receive  373 

goods  directed  to  one  place,  prior  to  shipment  to  ano- 
ther,  complete  transit  at  first  destination  .  ifr. 

so,  if  deposited  in  carrier's  warehouse  till  removed  for 
shipment  generally  373,  and  Appendix,  412 

notwithstanding  lien  claimed  by  carrier  373 

so,  if  deposited  till  sale  effected  by  consignee  •&. 

arrival  of  ship  at  wharf  without  goods  being  un- 
loaded or  claimed  by  consignee,  no  determination 
of  transit  .  ifr. 

nor  a  mere  commencement  of  delivery,  not  perfected 
by  possession  ....    375 

if  agent  clothed  witii  specific  directions  as  to  destina- 
tion, transitus  only  ends  there  376 

even,  though  he  pay  the  dues  and  intermediate  car- 
riage in  respect  of  the  goods  377 

but,  if  he  have  purchased  on  his  own  credit  he  may 
stop  goods,  and  give  a  new  destination  ib, 

conditional  delivery  to  agent,  when  no  determination 
of  transit  ,      ib, 

where  goods  sold  requiring  something  done  anterior 
to  delivery  ....  378 

■right  of  purchaser  to  take  possession  before  journey 
completed  formerly  denied  .  .  ,      ib. 

contrary  decisions    ....  379 

such  right  now  admitted  .  .    381 

mere  delivery  order,  to  purchaser,  not  acted  upon,  does 
not  divest  vendor's  right      .  .  ,  ib. 

nor  sale  to  sub-vendees,  where  no  legal  transfer  made 
to  original  purchaser  .    382 

eontrhy  if  vendors  have  sanctioned  such  sub-sale    .  ib. 

distinction  between  delivery   orders,  invoices,  &c. 
and  dock  warrants  for  goods  in  bond  384 

statute  regfulating  possession  of  384,  note  (4) 

charge  of  warehouse  rent  for  goods,  amounts  to  transfer  384 
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transfer  of  dock  warrants  to  purchaser  of  goods  bars 
right  to  stop  ....     385 

order  to  wharfinger  to  deliver  goods,  assented  to  by 
him,  amounts  to  transfer  ib. 

except,  somethug  necessary  to  be  done  previously      .    386 

shipment  of  goods  on  board  a  vessel  chartered  by  buyer, 
effect  of  .  .  .  ib. 

arrival  of  goods  by  ship  in  port  no  termination  of  tran- 
sit, if  vessel  ordered  into  quarantine         .  389 
bill  of  lading,  effect  of,  when  transmitted  by  conngnor  to 

consignee  .  .  .  .  t6. 

vests  property  in  consignee,  subject  to  defeasance  by 
stoppage  in  transitu  .      ib, 

*  right  of  stoppage  in  transitu  can  only  be  exercised 

according  to  terms  of  sale  w, 

endorsement  of  bill  of  lading  not  essential  to  transfer 
of  goods,  if  possession  duly  acquired  .    390 

after  actual  delivery  under  unendorsed  bill  of  lading, 
party  holding  endorsed  bill  cannot  claim  goods        .    391 

or,  where  drcimistances  are  equivalent  to  actual  en- 
dorsement, and  delivery  of  bill  of  lading  ib, 

or,  where  the  goods  have  been  shipped  on  account,  and 
at  the  risk  of  consignee  .    392 

but,  no  property  vests  under  bill  not  endorsed,  if  con- 
ditions precedent  of  delivery,  not  complied  with  393 

bill  of  lading  may  be  assigned  ib, 

so  as  on  bond  fide  transfer  to  defeat  right  of  stoppage        ib. 

but,  assignee  must  have  acted  fairly  .    395 

no  invalidation  of  assignment,  if  assignee  know  goods 
are  to  be  paid  for  at  a  future  day,  and  that  purchaser 
has  given  bill  for  the  amount  %b. 

assignee  takes  subject  to  any  special  endorsement  or 
condition    .....    396 

bill  of  lading  may  be  pledged  by  consignee  so  as  to 
divest,  pro  taaUo,  consignor's  right  of  stoppage  ib 

but,  if  pledged  with  other  goods  of  consignee,  the  latter 
may  be  first  appropriated  to  discharge  of  pledge  397 

defeasance  of  right  not  affected  by  carrier's  claim  to  a 
general  balance  against  consignee  398 

part  payment  for  goods  does  not  defeat  right  399 


464  INDEX. 

STOPPAGE  IN  TRANSITU--ooiUiiiiied. 

nor,  need  vendor  tender  back  any  bill  or  security 
taken  for  payment      ....     399 
part  delivery  may  or  may  not  defeat  rigbt,  according  to 

circumstances     .  .  .  .  tfr. 

general  rule  as  to  part  delivery  ,      ib. 

process  of  law  against  goods  of  consignee  no  defeasance  of 

vendor's  right  .  .  400 

rescission  of  sale,  how  far  affected  by  exercise  of  stoppage 

in  transitu  ,      ib. 

cases  in  which  a  consignor  may  sell  after  stoppage, 
whether  contract  be  considered  as  rescinded  or 
not  ....{&. 

where  goods  actually  appropriated,  no  right  to  adl, 
unless  original  contract  dissolved  402 

assent  of  parties  necessary  to  a  rescission  of  contracts      403 

what  amounts  to  assent  ,      ib, 

default  in  performance  ...  $6. 

refusal  to  proceed  with  contract    .  .      §&. 

incapacity  to  perform  .  .  .  ifr. 

reasons  why  rescission  of  contract  not  affected  by  stop- 
page in  transitu  ....    404 

liicta  of  different  judges  405 

when  part  of  the  price  has  been  paid  ib, 

right  of  assignees  to  adopt  or  rescind  contracts  of  bank- 
rupts  .....  406 

TAILORS, 

rights  of,  to  specific  or  particular  lien  28,  353 

lien  exists  on  clothes  or  cloth  in  hand  .  ib. 

no  right  to  sell       ....§&. 

possession  not  lost  by  allowing  customer  to  try  suit  of 

clothes  on  .  .      ib, 

TERMS, 

outstanding,  no  protection  against  crown  debts,  on  convey- 
ance for  valuable  consideration  .124 
nor  on  voluntary  settlement  .  126 
acquired  by  purchaser,  would  protect  against  prior 
judgments                  ....     106 
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TITHE-OWNERS, 

have  lien  on  prodnce  of  land  in  possession  of  sequestrators^ 

when  paid  into  court  353 

contri,  where  composition  for  tithe  has  taken  place  354 

TOWN  CLERKS, 

haye  lien  only  on  papers  coming  into  hand  in  their  profes- 
sional character  as  attorneys  244 

TRAINERS  OF  HORSES, 

hen  of  ....  .  349 

See  LivBRT-STABLB  Kbbpxrs. 

TROVER, 

plea  of  lien  admissible  in  actions  of  .  .49 

TRUSTEES, 

have  lien  on  estate  for  expenses  354 

lien  does  not  extend  to  agent  acting  in  their  behalf  ib, 

nor,  where  a  party  having  struck  a  docket,  becomes  a 
trustee  under  an  assignment  for  creditors  generally, 
and  a  fiat  subsequently  issues  ib, 

cannot  vest  any  right  of  lien  in  others,  inconsistent  with 
the  nature  of  their  trust  .    213 

TRUSTS  IMPLIED, 

lien  implied  in  equity,  in  cases  of  trust,  &c.  .  168 

Yarious  kinds  of     .  169 

estates  charged  by  will  with  payment  of  debts  .    ib. 

general  effect  of  charge,  or  otherwise    .  ib. 

no  lien  arises  against  purchasers,  unless  the  chaige  be 

express  and  specific   .  ,      ib. 

instances  where  such  lien  attaches        .  170 

mode  adopted  to  obviate  necessity  to  see  to  application 
of  purchase  money  ,  ,  ,  ib. 

marshalling  of  assets  between  simple  contract  and  specialty 

creditors     .....    I7l 
distinction  where  payment  of  debts  directed  by  testator, 

or  made  under  authority  of  law  ib. 

real  estate  now  universally  hable  to  debts  of  deceased 

debtor,  in  hands  of  heir,  devisee,  &c.  ib. 

testator  may  render  real  estate  equitable  assets,  by  ex- 
press charge  of  debts  .172 
marshalling  of  assets  between  creditors  ib. 
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instances  in  which  assets  marshalled  .173 

charge  for  payment  of  debts,  and  subsequent  devise  of 

lands     .....  174 

where  no  charge  made  for  the  payment  of  debts  ib, 

other  cases  in  which  court  will  marshal  175 

resort  to  personal  estate,  by  a  mortgagee,  being  also,  a 

specialty  creditor  176 

mortgagee  of  freeholds  and  copyholds  f&. 

freeholds  and  leaseholds  176 
breach  of  trust,  remedy  against  party  guilty  of  .               .177 

debt  due  to  the  king              .               .               .  ifr. 

marshalling  in  favour  of  legatees                                 .  ifr. 

charge  for  payment  of  legacies  out  of  realty  must  be 

express             ....  178 

a  bare  direction  to  pay  debts,  without  Revise  of  realty 

for  such  purpose                                                      .  t5. 

legacy  chai^ged  on  real  estate  ib. 

charitable  bequests  .179 

marshalling  in  favour  of  wife,  for  her  part^hemaUa  ib, 
funds  of  a  testator  improperly  paid  to  legatees,  may  be  fol- 
lowed by  creditors  180 

so  money  paid  by  executors  under  mistake  ib, 

or  for  their  private  purposes                                        .  ib, 

stock  of  corporate  bodies                                               ,  ib. 

estate  sold  subject  to  incumbrances  not  affected  by 
purchaser's  covenant  to  pay     .  .181 

jointure  of  a  wife  upon  estate  cleared  from  incumbrances 

by  her  fortune    .               .               .               .  t6. 

a  jointress  having  concurred  in   sale  of  jointured 
estates,  entitled  to  lien  on  invested  capital  arising 

from  sale    .                               .               .         '      ,  ib, 

interest  of  remainderman  no  bar  to  such  lien  182 
')              where  lands  settled  are  covenanted  to  be  of  a  certain 

value,  but  prove  deficient                                         ,  ib. 

wife  executing  power  of  appointment  in  favour  of  hus- 
band, on  assurance  that  he  will  pay  certain  sum  to 

child,  creates  lien  on  estate  for  such  amount  ib. 

equity  of  a  wife  upon  her  unsettled  property  183 

not  affected  by  bankruptcy,  &c.    .                               .  ib, 
tenant  for  life  has  a  lien  against  remainderman  for  perma- 
nent improvements  on  estate                                    .184 
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lien  against  tenant  for  life,  where  money  advanced  to 
pay  off  incumbrances  and  title  claimed  through  re- 
munderman  .184 

fraudulent  representation  in  cases  of  conveyance,  ground 

for  interference  of  the  courts  of  equity  .  185 

a  father  fraudulently  obtaining  concurrence  of  tenant 
in  tail  in  remainder,  to  a  fine  levied,  held  trustee  for 
amount  of  money  paid  for  estate  ib. 

general  principles  of  equity  in  the  establishment  of 
lien  .  ib. 


USAGE, 

general  lien  may  be  supported  by 

VENDORS  AND  PURCHASERS  of  real  estate, 

lien  of  on  title  deeds  for  unpaid  purchase  money    . 
principle  on  which  right  permitted 
substantial  dealing  of  parties  looked  to 
where  annuity  taken  in  lieu  of  purchase  money 
dischaige  of  lien 
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89,90 

90 

91 


security  taken  for  purchase  money  by  bond  and  mort- 
gage .      ib- 
covenant  for  repayment  of  purchase  money  ib, 
stock  accepted  in  payment  of  purchase  money  ib. 
mortgage  of  another -estate    ,               .               ,  ib, 
such  mortgage  not  condustve  discharge  ib, 
assent  of  vendor  to  a  mortgage  to  third  party  92 
conveyance  to  several  trustees,  expressing  payment, 
bars  right  to  lien  for  part  allowed  to  remain  in  hands 
of  one                                      ...              \      ib. 
bills,  &c.  taken  in  payment  of  purchase  money  no  dis- 
charge of  lien                     ...  93 
where  no  receipt  for  purchase  money  endorsed,  equity 

presumes  notice  of  lien  ,      ib. 

lien  of  sella'  continuing  on  estate  as  lessee  94 

on  re-sale  under  conditions,  lien  for  expenses,  loss,  &c.  on 

non-completion  of  purchase  ,      ib. 

where  not  completed  by  default  of  purchaser  afterwards 
becoming  bankrupt  .  .  ,  ib, 

possession  of  conveyance  by  vendor,  given  to  obtain  execu- 
tion, affords  him  thereupon  lien  for  purchase  money      95 
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purchaser  has  a  lien  for  money  paid,  where  conveyance  not 

completed  by  vendor's  default    .  .95 

but  not  if  vendor  have  fraudulently  concealed  incum- 
brances   .  .  .  ib. 

nor,  if  contract  were  originally  illegal  96 

transfer  of  lien  only  operates  to  extent  of  transferror's 

interest  ....  16. 

right  of  lien  formerly  held  not  to  extend  to  third  per- 
sons .  .97 

assets  of  a  deceased  purchaser  may  now  be  marshaBed 
on  behalf  of  a  legatee  on  ground  of  vendor's  lien  ib. 

opinions  as  to  this  doctrine  .  97, 98 

equitable  lien  exists  against  original  purchaser  and  his 
heir,  &c.  .99 

but  not  against  a  bond  fide  sub-purchaser  ib. 

available  against  assignees  or  creditors  of  original  pur- 
chaser .....     100 

so,  against  the  crown,  where  deeds  deposited  to  secure 
purchase  money  .       '     .  ib, 

rule  in  case  of  equal  equities  .      tft. 

VENDORS  AND  PURCHASERS  of  chattels  personal, 

have  a  lien  upon  articles  sold  till  payment  .  .    322 

part  payment  no  bar  to  such  right  ,         4A,ib. 

part  delivery  no  bar,  unless  an  inchoate  delivery  of  the 

whole         .....    323 
no  right  accrues  to  sub-vendees,  where  possession  not 

vested  in  original  vendee    .  .  .  t6. 

where  customary  mode  of  delivery  is  by  handing  to 
vendee  a  delivery  order,  delivery  of  invoice  of  goods 
in  warehouse,  no  bar  to  lien,  unless  actual  posses- 
sion taken  .  .  ,      ib, 
but,  if  transfer  of  delivery  order  made,  lien  defeated 

against  sub-vendees  .  .  324 

delivery  order  for  goods  in  vendor's  warehouse  no  bar 
to  lien,  as  between  actual  vendor  and  vendee,  with- 
out possession  taken  .  .      t^. 
nor,  though  rent  be  charged  for  warehouse  room  326 
nor,  if  bill  of  exchange  be  taken,  and  goods  part  de- 
livered, if  vendee  become  bankrupt    .  ib. 
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VENDORS  AND  PURCHASERS  of  chattels  personal— conhiu^ 
delivery  of  the  whole  divests  right  of  lien  .  327 

except  delivery  be  conditional  .  ib. 

credit  given  to  purchaser  bars  right  of  lien  ib, 

hut,  lien  revives  on  expiration  of  credit*  if  goods  re- 
main in  vendor's  possession  .  .        42,  ib. 
security  taken  for  payment  determines  lien  43,  328 
unless    security  dishonoured,  or  purchaser  become 

insolvent  .  .  .      t6. 

where  purchaser,  having  given  note,  becomes  insol- 
vent, and  party  having  discounted  it  for  vendor's 
agent,  holds  it,  and  becomes  sub-purchaser,  no  lien 
remains  in  vendor  .  329 

possession  obtained  from  vendor  by  fraud,  may  be  re- 
covered by  action  in  trover  330 

veterinaKy  surgeons, 

lien  of  ....  .  341 

See  Farribbs. 

WAIVER, 

of  lien,  what  amounts  to       .  .44 

claiming  on  ground  inconsistent  with  right  of  lien  Uf. 

contrh,  omitting  express  mention  of  ground  of  lien  45 

or,  demand  of  larger  amount  than  actually  due  46 

* 

WHARHNGERS, 

possess  a  right  of  general  lien  •  354 

available  against  extent  by  the  crown,  if  for  wharf- 
age due  before  teste  of  writ  365 

qtuere,  if  such  right  extend  to  debt  due  for  warehouse 
room  in  such  case  .  .  .      ib,  (note) 

not  affected  by  statute  of  limitations  having  run  against 
debt       .  .  355 

right  co-extensive  with  title  of  consignee  356 

does  not  extend  to  goods  landed  at  wharf  by  mistake        ib. 

or,  subsequently  to  a  rescission  of  contract  between 
consignor  and  consignee    ,  .  ,  ib, 

except  wharfinger  has  meanwhile  accepted  bills  for 
consignee    .  .      tb. 
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WHARHNGERS— cott/mnA^. 

or,  bankruptcy  of  consignee  has  occurred  in  the  tii^erMi   357 

right  defeated  by  sale  of  goods  by  consignee,  prior  to 
lien  "attaching     .  .  .  .  t&. 

non-delivery  of  a  portion  of  the  goods  in  such  case,  no 
ground  for  subsequent  lien  against  a  third  party        .    §6. 

goods  must  be  actually  whaifed  to  entitle  to  right  of 
lien      .....  358 

not  sufficient  if  unloaded  into  lighters  out  of  baiges 
fastened  to  wharf  .      ib. 

nor,  if  wharfed  in  opposition  to  directions  of  owner  ib. 

right  of  lien  does  not  extend  to  labourage  or  ware- 
house rent.  ....  359 
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